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7 UNITED STATES DISTRICT COURT

8 EASTERN DISTRICT OF CALIFORNIA

9
10 RALPH COLEMAN, et al., No. 2:90-cv-0520 KJM DB P
11 Plaintiffs,
12 V. ORDER
13 GAVIN NEWSOM, et al.,
14 Defendants.
15
16 On April 15, 2020, defendants filed a motion feconsideration and, in the alternative,
17 | for clarification of ths court’s April 10, 2020 order settirag evidentiary hearing on Tuesday,
18 || April 21, 2020 at 10:00 a.m. on the issue of €lagmbers’ access to Department of State
19 | Hospital (DSH) inpatient prograanECF No. 6600 at 3-4. ECF No. 6612. In accordance with
20 | the parties’ stipulation prested at the further telephonic statconference held on April 17,
21 | 2020, the court continueddtevidentiary hearing tblay 19, 2020 at 10:00 a.m. Order filed April
22 | 24, 2020, ECF No. 6639, at 11. During the interimquethe court directed its Special Master|to
23 | closely monitor allColeman class referrals, rejections acompleted transfers to and from DSH
24 | inpatient programsld.
25 Defendants’ motion also seeksaufication of (1) the factuabsues that will be the subjgct
26 | of the hearing; (2) which partyolds the burden of proof; (3) winetr a party may call withesses$
27 | other than those specified in the court’s or@ed (4) the manner imhich witnesses will be
28 || /1
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guestioned. The court issues the following otdeslarify these details in advance of the
scheduled hearing.

The April 24, 2020 order clardd that, with the exception eftemporary modification to
include COVID-19 screening, th@oleman Program Guide requiremenfior transfer of class
members to inpatient DSH hospital beds arelliforce and effect umss and until they are
modified by order of this courtid. Consequently, the factual iesuthat will be the subject of
the hearing are: (1) asg@red by the April 24, 2020 orddrave DSH and CDCR been
complying with the Program Guide requiremeass modified by the temporary addition of
COVID-19 screening, for trafier of class members to inpatidntspital beds; (2f they are not
complying with those requiremts, in what way or ways are they deviating from those
requirements; and (3) what isthationale for any deviation.

If the parties agree that defendants arevalhg the requirements d¢iie court’'s April 24,
2020 order, the court is preparedentertain a stipulation ofefparties, approved by the Speci:
Master, to continue the hearifay an additional period not to exceed thirty days to monitor
whether the necessary congpice has taken hold undeetturrent circumstances.

If defendants are not following the requirenseot the court’s order, for the reasons
explained in the April 24, 2020 order, they héve burden of proving that modification of that
order and the underlying Programi@aiprovisions are required. The standards applicable tc
motion based on Federal Rule of Civil Procedure 60 will apply.

Substantive testimony at hearing will benitied to that provided by Dr. Warburton, Dr.
Bick and plaintiffs’ designatedkpert, Dr. Stern. The court maysalwish to hear brief testimon
from DSH Director Stephani€lendenin regarding her undemsding and awareness©bleman
court orders as applicable to BSa defendant in this actiorsee ECF No. 6639 at 8 n.6. Direc
testimony focused on the above factual isstes Dr. Warburton and Dr. Bick, as well as
rebuttal testimony from Dr. Stern, mbg presented in the form sfvorn declarations filed with
the court and served on all pagt not later than 5:00 p.m. &niday, May 15, 2020. All three
witnesses and Director Clendemmust be available by videocenénce for cross-examination,

re-direct examination and, as nesay, any questions from the cbuirhe courtroom deputy wi
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contact the parties several days before the hgp&mireview the court’procedures for holding a
proceeding by videoconference, and to prowndermation on how to use the technology the

court is relying on for videoconference proceedintlo other witness testimony will be taken pn
the hearing date currently set. Subject toubual objection process, relevant documentary

evidence will be admitted upon motion of the partiesitly or separatelyparties must exchangge

4

any documents they plan to offer into evidencéater than 5:00 p.m. on Friday, May 15, 202(
As a general matter, because defendantshaile the burden of proof, the hearing will
proceed with defendants making the initial praation of testimony and evidence, followed by
cross-examination from plaintiffs and, as neeeg, re-direct examination by defendants.
Thereatfter, plaintiffs will, as apppriate, be permittetb call Dr. Stern in rebuttal. If the court

directs Director Clendenin to tést it will ask a few initial questions before allowing the parties

174

to ask questions, in the same order. The cogugstions of the other witnesses, if any, will be
interposed during the proceedingthe court has specific coarns that are not otherwise
addressed during the proceedings.
In accordance with the above, I$ HEREBY ORDERED that:
1. Defendants’ April 15, 2020 motion, EQ¥0. 6612, is GRANTED in part and
DENIED in part; and
2. The evidentiary hearing set for May 19, 202Q@00 a.m. is confined to proceed in
accordance with the provisions of this order.

DATED: May 7, 2020.

D STATES DISTRICT JUDGE




