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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 RALPH COLEMAN, et al., No. 2:90-cv-0520 KJM DB P
11 Plaintiffs,
12 V.
13 GAVIN NEWSOM, et al., ORDER
14 Defendants.
15
16
17 In an order filed July 12, 2018, this court directesl @pecial Master to begin
18 | recommending “specific benchmarks that, wheet, signal constitutional compliance” and to
19 | “include, as appropriate, specific recommendeunhpliance percentage requirements for each
20 | benchmark,” starting with the Twenty-Eigf&ound Monitoring Report. July 12, 2018 Order,
21 | ECF No. 5852 at 3. Subsequently, the court signalewviis “contemplatig setting its own
22 | process for establishing benchmarks.” Mwat@, 2020 Order, ECF N6509, at 2. The court
23 | discussed its proposed process \hih parties at the second qudytstatus conference for this
24 | year, held on July 17, 202@&ee Reporter’s Transcript of Proceedings (July 17 RT), ECF No.
25| 6781, at 11-16. Specifically, the court propodedcting the partie® address why the
26

! References to page numbers in documfilets in the Court’s Electronic Case Filing
27 | System (ECF) are to the page numbersjassi by ECF and located in the upper right hand
)8 corner of the page.
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“benchmarks” the Special Master has in fact beging for years in his monitoring should not
confirmed by the courtld. at 11. Defendants proposed anral¢ive, namely, that within one
hundred twenty days they propose benchmarks t8pleeial Master and thegphtiffs to start the
discussion.ld. at 13. Plaintiffs opposed the defernmsoposal as a “delaying tactidd. at 15.
The defendants demurred, and tourt accepted igood faith defendantsepresentation that

their proposal was not mafle purposes of delayd. at 16, noting their agreement to wait for {

court’s clarification. As explained below gtltourt now confirms thigamework developed over

the past twenty-five years for the requiremetgiendants must satisfy to achieve compliance
with the Constitution and against which their progress toward constitutional compliance is
measured. In the context of that framewahle, court also clarifies the proper role of
“benchmarks” going forward. Theourt also directs the partiesfile briefing addressed to
certain discreet matters.

l. DEVELOPMENT OF REMEDIAL FRAMEWORK

A. Eighth Amendment Violations

As the court explained in 2013, “[tlhedkith Amendment violations in this case
predate 1994, when they were found by the maggsjualge after a lengthy trial.” February 28
2013 Order, ECF No. 4361, at 3. More recergpproximately one year ago, the court again
reviewed the district court’'s 1995 order confirmthgse findings and calling out twelve areas

deficiency after consideration nbimerous defense objections:

To review again, in 1995 the cadound defendants in violation of
their Eighth Amendment duty to gride California’s seriously
mentally ill prison inmates witlaccess to adequate mental health
care.Coleman v. Wilson, 912 F.Supp. 1282. Specifically, the court
found (1) defendants lacked “a systdio program foscreening and
evaluating inmates fomental illness,’id. at 1305; (2) California’s
prison system was “significantly amtironically understaffed in the
area of mental health care seesc’and defendants did “not have
sufficient staff to treat large nurats of mentally ill inmates” in
prison,id. at 1307; (3) defendants had quality assurance program
to ensure competence of staff, at 1308; (4) there were significant
delays in access to mental heattire throughout the system that
“result[ed] in exacerbation of illness and patient sufferind,”at
1309; (5) “defendants' supervision of the use of medication [was]
completely inadequate; prescriptigmgere] not timely refilled, there
[was] no adequate system to peat hoarding of medication, there
[was] no adequate system to ensure continuity of medication,
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inmates on psychotropic medimam [were] not adequately
monitored, and . . . some very usdghedications [were] not available
because there is not enoughffsta do necessary post-medication
monitoring,” id. (quoting June 6, 1994 Findings and
Recommendations at 50); (6) several deficiencies in the availability
and utilization of involuntary medicatiomd. at 1311-13; (7) the
absence of any adequate systemwide procedures for use of
mechanical restraints on serioushentally disordered inmatesl.

at 1313-14; (8) an “extremely defent” medical records system,

id. at 1314 (quoting Findings and Recommerafeti at 61);

(9) inadequate implementation of defendants’ suicide prevention
program,id. at 1315; (10) inadequate mang of custodial staff “in

the identification of signs and symptoms of mental illnegs, at
1320; (11) placement of serigly mentally ill inmates in
administrative segregation andgsegated housing units “without
any evaluation of their mentadtatus” and without access to
necessary mental health care while housed in such whitgnd

(12) use of tasers and 37mm guagrinst classnembers without
considering whether the behavior leading to use of the weapon was
caused by mental iliness, or the impact of such weapon’s use on that
illness,id. at 1321.

July 9, 2019 Order, ECF No. 6214, at 5-6. ke 18995, the court appointed a Special Master
“monitor compliance with the cotiordered injunctive relief,Coleman v. Wilson, 912 F. Supp.
1282, 1324 (E.D. Cal. 1995¢e ECF Nos. 639 (Order Appointirfgpecial Master), 640 (Order
of Reference setting out powexsd duties of Special Mastegge also ECF No. 6214 at 6 (“To

remedy these violations, the coldirected defendants to work with the Special Master to

develop and implementemedial plansColeman v. Brown, 938 F. Supp. 2d 955, 972 (E.D. Cal.

2013).").

Since 1995, the full development of armgrehensive remedy has taken up mor
than two decades. Implementation of the remsayngoing, some inten deadlines have been
set, and as reviewed here the court hadiitkshthe mechanism by which, ultimately, the
durability of the remedy will be assessed.

B. Remedial Plans

In the July 9, 2019 order, the court “cfee[d] for the recad that remedial

planning for this action is substéaily complete.” ECF No. 6214, 4t The court explained tha

[tlhe remedial phase of this amti has been shaped by the court’s
early recognition that in a case ofstmagnitude and complexity “the
standards for compliance with the Eighth Amendment must and
indeed ‘can only be developed contextuallyCéleman v. Brown,

938 F.Supp.2d at 971 (quotit@pleman v. Wilson, 912 F.Supp. at
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1301). Thus, the complete redye for the Eighth Amendment
violations identiied by the court has contied to evolve over the
past two decades while implemerda of court-approved and court-
ordered components of the remedy has been ongoing.

Id. at 6-7. The court also laalt the history of remedial plamg in this action. That history
shows that over the course of twenty-three y#lae court has given firprovisional and then
final approval to a comprehensiget of plans for remediation of the identified constitutional
violations. Seeid. at 8-14. In its order filed August 2020, the court clarifg that the primary

court-approved remedial documents in this actice the California Department of Corrections

and Rehabilitation (CDCR) Mental Health Sees Delivery System (MHSDS) Program Guide

(Program Guide) and the Compendium of CdgtBelated Remedial Meaes (Compendium).

August 3, 2020 Order, ECF No. 6806,at,, 9. These two remedial documents and the couf

approved plans in aid of the remedies they contain are reviewed below.

1. Program Guide

The Program Guide is defendants’ plapproved by the court, to remedy
identified violations in thelelivery of mental health cate the plaintiff class.See ECF No. 4361
at 2-6 (discussing history of @elopment of Program Guide as remedial plan for identified
constitutional violations)see also Coleman v. Brown, 756 Fed. Appx. 677, 679 (9th Cir. 2018)
is “established that the Program Guide setdimiobjective standards that the Constitution
requires in this context. . . .”). The operatedition of the Program Guide is the 2018 Progra

Guide Revision, ECF No. 5864-1, whitite court approved in July 2019ee ECF No. 6214.

The 2018 Program Guide Revision consists of: Chapters 1 through
10 of the Program Guide 2009 Rewisj Appendix A, a glossary of
terms; Appendix B, a list of 68 policies that the Special Master and
the parties agree should be inaddin the current consolidated
Program Guide . . . ; Appendix C, an index to the same policies listed
in Appendix B and a complete copy of each policy, . . .; Appendix
D,5 a memo clarifying “several chges to Chapter 6 of the Program
Guide (2009 Revision) concerning inpatient care,”; and Appendix
E,6 which contains “policies thadre currentlyin flux and by
agreement will be reviewed by the parties and the Special Master at
a later time to determine whether they are appropriate for inclusion
in the Program Guide.” (citation omitted).

Id. at 2-3.
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The court has ordered development of several additional remedial measureg
of full implementation of the Program Guide¢luding (1) semi-annual mé&l health population
projection planssee October 20, 2006 Order, ECF Ni®98 & July 9, 2009 Order, ECF No.
3629; (2) short-term, intermedé and long-range bed plasse, e.g., March 31, 2009 Order,
ECF No. 355; and (& staffing plansee June 18, 2009 Order, ECF No. 3613, ae2also
Defendants’ Staffing Plan, ECF No. 3693.

In addition, in February 2015 the coortlered defendants to adopt specific

measures recommended by the Special Mastd¥,NxC 5258 at 5-9, following an audit report

his suicide prevention expert, Lindsay Hay€F No. 5259. February 3, 2015 Order, ECF Np.

5271, at 3 On January 25, 2018, the court adoptedSpecial Master'sscommendation to
withdraw three of the measuréggms 14, 15, and 16 on the list, inded as Attachment A to thi
order. January 25, 2018 Order, ECF No. 5762, at 3. Defendants’ wark iomplementation of
the remaining aabin items is ongoingsee, e.g., Special Master’'s Repoon His Expert’'s Third
Re-Audit and Update of Suicided¥ention Practices in the Prisaofsthe California Departmen
of Corrections and Rehabilitation, ECF No. 5993-& and the court has signaled a deadline
their completion, July 3, 2019 Ord&CF No. 6212, at 12-14. Byishorder, the court confirms
that defendants must completey and all remaining work ¢bat Mr. Hayes can report full
compliance in his fifth re-audit report. As noteelow, the court anticipates reviewing with

defendants, as necessary, the steps remaining tmmpliance after the Special Master files

2 The Program Guide provides the structurediivery of mental health care in CDCR’
MHSDS, including but not limited tdiagnostic criteria and treatmeaeiquirements at each leve
of care. The population projectigrized planning and staffing plan are all key to implementa
of the Program Guide, but are not directly inmrated in the Program Guide. The population
projections forecast the sizetbe mental health population ffive year periods and support
planning for future bed and treatment spaeeds as well as staffing requirements.

3 The complete list of recommendations contained in the Special Master’s Report, E

No. 5258, is set out in Attachment A to this ard®ne of those recommendations, identified
number 30 on the list in Attapotent A, was subsequently idéied as redundant of number 14
and Mr. Hayes has not separately re-audite8a¢, e.g., ECF No. 5396 at 22.
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Mr. Hayes’ fourth re-audit report. The Special Magdtas circulated that report in draft form a
currently anticipates filing it soon.

2. _Compendium

Remedies for defendants’dkith Amendment violations in custodial practices g
found in state regulations and provisions & @DCR Department Operations Manual (D.O.M
as well as in departmaitmemoranda and court orders. Thstody remedies are set out in a
styled “Negotiated Court-OrdestedRemedial Measures Related to Custodial Issues Not Inclu
in the 2018 Program Guide,” Appendix A to &8’ Supplemental Joint Submission of Custo
Related Policies and Orders Required by JuB09,8 Order , ECF No. 6431, and now referreg
as the Compendium; the courfpapved the Compendium on Febirpd 1, 2020, as the complet
list of custodial remedies. Februdry, 2020 Order, ECF No. 6460, at 2.

The court also has required develgmnof a Custody and Mental Health
Partnership Plan (CMHPP) in aid of attaigia “collaborative culture between custody and
mental health staff in each prison instituttbat houses mentally ill inmates,” a necessary
component of a constitutionally eguate prison mental health eatelivery system. August 9,
2016 Order, ECF No. 5477, at 6. The ini@MHPP was filed September 10, 2018, ECF No.

5916, and the court approved ithebruary 2019, requiring that it be “expanded to provide fo

training focused at the CCCMS ¢€ectional Clinical Case Megement System) programs and

the custody staff who interact withmates and mentakalth staff in thas programs,” February
20, 2019 Order, ECF No. 6095, at 6. Defengléiled the required update on September 12,
2019. ECF No. 6278. In October 2019, toart approved the update and ordered its
implementation under thentelines specified in the updat@ctober 8, 2019 Order, ECF No.
6314%

4 Currently only the court’s February 20, 20di@er is included in the Compendium. T
initial and updated CMHPP aride court’s October 8, 2019 order will be added to the
Compendium in the update tcetProgram Guide and the Compemdidue September 1, 2021,
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I. PRIOR EFFORTS TO FOUS IMPLEMENTATION

As the court reviewed in its Febnye28, 2013 order, on June 27, 1997, the coyrt

=S

ordered defendants to start implementing the first set of provisionadlpegd remedial plafs
and “directed the Special Master to begianitoring defendantsimplementation of and
compliance with those plans, and to file quartemtynitoring reports.” EE No. 4361 at 5. As of
this date, the Special Master has filed twesgyen monitoring reports, which the court has
adopted in full or in part afteeview of any objections made byetparties. In this section, the
court recaps the last decade of effort to faoyslementation efforts in aid of completion of a

durable remedy and the endfetieral court oversight.

® The first set of plans comiped “six volumes of mateais, including program guides,
policies, plans, policy and pcedure manuals, forms, traigi materials and memoranda.”
Special Master’'s Report on Plam¥t. No. 850, at 1. Volume | was identified as “California
Department of Corrections (CD®™ental Health Services Dgkry System Program Guides”;
Volume Il was identified as “Mental Health Services Delivery Systems Training Materials”;
Volume IIl was identified asColeman Documents, the so-call®lue Book, which contains a
miscellany of materials includingemoranda, reports, bedins, procedures, etc., keyed to the
Coleman court order; Volume IV contained theigwn system’s drug foralary; Volume V was
identified as the “Mental Health Services eliy System Mental Hdth Forms Orientation
Handbook”; and Volume VI was identified as ti@orrectional Treatmententer Policy and
Procedure Manual: Health Records Servitlearmacy; and Mental Health Volumesd. at 2.
In the June 6, 1997 Report on Plans, the SpecialeMesported on the stato§remedial efforts
in all twelve areas identified in the court’s original ordit. at 2-20. The Special Master
reported the parties had agreed that policiepted “for the use dbrce against seriously
mentally disordered inmates” would be int&gd into CDCR'’s “genat policies governing use
of force.” Id. at 2. The Special Master also repotteat, while defendantdid not agree mental
health clinicians should “influence decisions ostitutional, staff and inmate safety, unless, o
course, the accused inm&eaindergoing some sort of mentalth crisis and in need of acute
inpatient care,” there was general agreemenirpat from mentahealth clinicians “into the
subsequent disposition of digkinary adjudications is bottritical and appropriate.ld. at 14-15
The Special Master also reporteel and the parties had “reviesvand discussed the defendants’
policy on the use of mechanical restraints arréedyto a mutually acctgble version of that
policy” in spite of a legatjuestion about whether the Sapber 13, 1995 order required such
relief, and that questions exidtabout “the extent to which fimdants’ suicide prevention plan
policies and practices are sebj to the remedial ordend the master’s review.d. at 20.
“Suicide prevention and policy baoa an issue subject to monitaw by the special master in
late 1998 when the court approved theipa’ agreement for the merger®@étes v. Deukmejian,
No. CIV S-87-1636 LKK JFM PGates) into this action and for dismissal of t@ates action.”
December 22, 2000 Order, ECF No. 1229, at 1 n.1.

® The decade covered by this sectiogaeafter the court’s July 23, 2007 order

recommending a three-judge cobet convened to address overcrowding as the primary cause of

7
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A. The Seven General Goals

In his Twenty-Second Round Monitoring Report, filed in March 2011, the Sp
Master identified seven “projects” to be contptkby defendants as pafta “comprehensive”
effort in aid of full implementton of the two primary remedial ghs in this action, the Progran

Guide and the Compendium:

(1) re-evaluate and update CDCR suicide prevention policies and
practices; (2) make sure that seriously mentally ill inmates are
properly identified, referred, angansferred to receive the higher
levels of mental health care that they need and that are only available
from [the Department of State blaitals (DSH)]; (3) review and
comply with all elements of their Administrative Segregation Unit
Enhanced Outpatient Programireatment Improvement Plan,
including the conduct of a revieawery 30 days of all EOP inmates
housed in ASU hubs for over 90 da{) complete the construction

of mental health treatment spaaed beds for inmates at varying
levels of care; (5) implement fullheir new mental health staffing
plan; (6) train staff for greaterollaboration between custody and
mental health; and (7) refine andglement MHTS.net to its fullest
extent and benefit.

ECF No. 3990 at 474-75.

As reviewed in Section I(A) above gtlcourt identified twelve areas of major
deficiency in its 1995 order(1) the absence of a systematiental health screening and
evaluation program; (2) significant and chronic understaffing; (3) the absence of a quality
assurance program; (4) significalglays in access to necessarnntakhealth care throughout tf
system; (5) inadequate medicatimanagement; (6) several deficiencies in the availability an
utilization of involuntary medication; (7) nosgmwide procedures for use of mechanical
restraints on class members; (8) completedyleguate medical records system; (9) inadequa

implementation of defendants’ suicide prevenpoogram; (10) inadequate training of custodi

ongoing violations in the deliveiyf mental health care to Carnia’s prisons. July 23, 2007
Order, ECF No. 2320. That order found “ongoungjations includ[ing]delays in access to
mental health crisis beds, acute inpatient care, and intermediate inpatient care; inadequat
collection, and analysis of dat@cessary to long-range planniog adequate delivery of menta
health care; unacceptably high staffing vacanaresifficient program space; and insufficient
beds for mentally ill inmates.Coleman v. Brown, 938 F. Supp. 2d at 970 (citing ECF No. 232
at 6).
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staff “in the identification of signand symptoms of mental illnes€bleman v. Wilson, 912

F. Supp. at 1320; (11) placement of seriously mgnill inmates in adhinistrative segregation
and segregated housing units “without any evaduatif their mental status” and without acces
to necessary mental health care while housed in suchidnisnd (12) use of tasers and 37mr
guns against class members withconsidering whether the behar leading to use of the
weapon was caused by mental illness, or thEathof such weaponisse on that illnessgl. at
1321.

The seven projects the Special Maglentified in 2011 were directly connecteg
to and focused attention on severithose twelve areas. The Saddviaster reported that thes
“system-wide projects . . . prase to result in improved ingtiional capability to treat and
manage mentally ill inmates,” BEONo. 3990 at 17, and that “[t]lszale of these projects is
matched only by the enormity of improvemémt is promised upon their successful
completion.” Id. at 475. In his Twenty-Third Monitoringeport, the Special Master referred t
these projects as “seven general goals” andd “progress toward some of” them. ECF No.
4214 at 85.

In its August 30, 2012 order adopting fimeings and recommendations of the
next Twenty-Fourth Monitoring Report in full,ércourt held that “[m]eeting each of these goaé
is critically important.” August 30, 2012 Ord&CF No. 4232, at 5 n.3. mdl in its April 5, 2013
order denying defendants’ motionterminate these proceedings ttourt noted “[t]he specific
goals track ongoing violationsadtified by this court in itSuly 23, 2007 order recommending
that a three-judge court be convened to consigeisoner releasarder”; the court observed thg
several of the goals “are ti¢ol constitutional deficienciedescribed by the United States
Supreme Court in its 2011 Opinion affirming the three-judgetsopopulation reduction order.
Coleman v. Brown, 938 F. Supp. 2d at 970 (quotiBgown v. Plata, 563 U.S. 493 (2011)). In
other words, progress toward these sevetsdaes informed theourt’'s assessment of
defendants’ remedial effortsr more than a decade.

1
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B. The Continuous Quality Improvement Tool (CQIT)

The continuous quality improvement tool, known as CQIT, is a comprehensi
tool that, once finalized, defendants will ultimatake as part of a process to “self-monitor” th
key components of the remedy in this acti@e ECF No. 5439 at 108. Work on CQIT starte
in late 2012, and by early January 2013 “key indicsitfor the tool “hadbeen identified and a
prototype of the audit todlad been developed!t. After the court’'s 2018enial of defendants
termination motion as well as a summer piloC&IT and its associated auditing process, it
became clear “that CQIT’s capacity to accommedatd utilize information on the quality of
mental health care needed expansn order for the tool” to e@ompass measures to assess th
need for and accomplishment of improvements in quality of dareat 110.

In early 2014, the court declined to set additional deadlines for completion of

continuous quality improvementqaress, and instead reiterated

that defendants’ developmemadimplementation of an improved
guality improvement process isrfdamental to endg federal court
oversight in this action. It is groundlé this court's obligation to end

its supervision of defendants’ dedry of mental health care to
members of the plaintiff class wh defendants hawmplemented a
durable remedy for the Eighth Amendnt violations in the delivery

of that care. A key component of a durable remedy is the
development and implementation of an adequate quality
improvement process by which defands will self-monitor, and as
necessary, self-correct inadequacdiethe delivery of mental health
care to the thousands of seriousigntally ill inmdes incarcerated

in California's prisons. Defendanare required to work under the
guidance of the Special Master, wittput from plaintiffs’ counsel,

on this task until it is completed.

February 27, 2014 Order, ECF No. 5092, at 4-5. In his Twenty-Sixth Round Monitoring R¢

filed in May 2016, the Special Master reporteatt@QIT had been updated and vetted with all

stakeholders and that CDCR would “conduct a tngdlementation of theobl at ten selected
institutions during the upcoming Twenty-SeveMabnitoring Round.” ECF No. 5439 at 113.
In his Twenty-Seventh Round Monitoring ptet, the Special Master reported tf
developments in the use of CQwere promising,” ECF No. 5779 at 17, and that work to
improve the audit processd report writing was ongoingl. at 55-64. As discussed below in

Section I1I(B)(1), during this initial pilot periodlefendants attempted to unilaterally change t
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compliance monitoring standafidm 90 percent to 85 percenthe court disapproved this
change in its July 12, 2018 order adopting Thwenty-Seventh Round Monitoring Report and
required defendants to report “all degreesahpliance with monitored Program Guide
requirements, from zero pemt to 100 percent.” ECF No. 5852 at 2.

C. Order on Defendants’ Janua2@13 Termination Motion.

On January 7, 2013, defendants filed thotion to terminate this action under

18 U.S.C. § 3626(b), referenced above.FBE®. 4275. In denying the motion, the court

articulated an important principle that remains rehevaday: it reiterated the need for contexfual

development of Eighth Amendmestandards in this case and reminded all stakeholders tha

[a]s the history of this “complex and intractable constitutional
violation” shows, the prospectivelief required for the delivery of
constitutionally adequate mentaalth care to over 32,000 mentally
ill prison inmates is not “susceptible of simple or straightforward
solutions.”Brown v. Plata, 131 S. Ct. at 1936See also Armstrong

v. Schwarzenegger, 622 F.3d 1058, 1070 (9th Cir. 2010)
(“Prospective relief for institutions as complex as prisons is a
necessarily aggregate endeavor, posed of multiple elements that
work together to redressolations of the law.”)

Coleman v. Brown, 938 F. Supp. 2d at 971-72. The cdaund ongoing constitutional violation
in multiple areas covered by the Program @uidcluding suicide prention, treatment of
mentally ill inmates in administrative segregatunits, inadequate numbers of mental health
crisis beds, insufficient treatment space and ganogoeds, and inadequataffing levels which,
as the court observed, “has plagued the dglimental health carin CDCR prisons for
decades.”ld. at 973-88.

At the same time, the cdupbund “new” “gains in time}f and adequate access to

inpatient care.”ld. at 982. While the court observeathhese gains represented “significant

progress in remedying one of the shtragic failures in the delivgiof mental health care,” mor¢

work remained.ld. The gains did not iratt hold and, as discussed below, in 2017 the court

issued an enforcement order to address slippatie itimeliness of transfer to inpatient care.
In denying the termination motion,egftourt found outsnding orders for

prospective relief, that it had issued in theqading four years, “remain necessary to correct

current and ongoing violations inetldelivery of adequate mentaldti care to plaintiff class
11
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members.”ld. at 990 (citing ECF No. 4409 (plaintiffs’ sepge statement ofouirt orders issued
over four years precauy termination motior).

D. Litigation in 2013 and 2014

The court denied defendants’ tenation motion on April 5, 2013Coleman v.
Brown, 938 F. Supp. 2d at 990. On April 11, 2012ymiffs filed the firg of three motion for
enforcement of existing orders and additionakfelh motion regarding inpatient mental health
treatment. ECF No. 4543. The secondgfiay 6, 2013, focused on “improper housing and
treatment of seriously mentally ill prisonerssiegregation,” ECF No. 4580, and the third, filed
May 29, 2013, focused on the use of force disdiplinary measures on class members, ECF

No0.4638.

From June 19, 2013 through June 24, 2013, the court held evidentiary proceeding:

on seven issues raised in the first motion eomiag care and treatment of class members at
inpatient mental health programs operated by DSé¢. ECF Nos. 4663, 4664, 4670, 4671.
Approximately two weeks later, on July 11, 201, dourt issued an order granting in part an
denying in part this aspect of the first motiaiuly 11, 2013 Order, ECF No. 4688. The court
directed the Special Master to “report to the toarthe adequacy of staffing levels at the Sali
Valley Psychiatric Program SVPP; and on whethestiealled cuff or orietation status, either
as designed or as implemented, wigdnterferes with or delays the provision &aessary care t
class members at SVPP” and‘tomplete one round of monitoringe adequacy of all inpatient
programs and report to the court #é@n not later than March 31, 2014d. at 13-14.

Over two separate periods, the firstvibeen October 1, 2013 and November 7,
2013, and the second between November 183 20id December 19, 2013, the court held
twenty-eight days of evidentiary proceedinggtoaremaining part of the first motion and the

issues raised by plaintiff's second and third motidsee, e.g.,, ECF Nos. 4855, 4916, 4942,

4972. On December 10, 2013, the court granted in part and denied in part the issues that

" These orders covered availiiof necessary mental héfalbeds and program treatme
space, access to inpatient care, suicidegmigan, and the quality improvement/assurance
process.See ECF No. 4409passim.
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remained from the first motion;ehcourt ordered defendants, unttex supervision of the Special
Master, to conduct a study of unnmeteds for inpatient mental higacare on San Quentin’s death

row and develop a durable remedy to provide these class memtieeseass to necessary

inpatient care. December 10, 2013 Order, ECF No. 4951, at 27-28. On April 10, 2014, the cour

granted in part and denied part the other two motiongColeman v. Brown, 28 F. Supp. 3d 1068

(E.D. Cal. 2014). The court made extensiveifigd and ultimately made the following ordérs

(1) Defendants were directed to work under the Guidance of the
Special Master to revise their use of force policies and procedures
and to complete the reqat revisions by August 1, 2014.

(2) The Special Master was directedeport to the court within six
months of the April 10, 2014 der whether defendants had
adequately implemented the RVRlip@s and procedures agreed to
in 2011.

(3) Defendants were directed to work with the Special Master on a
timeline for completion of their v@ew of the use of management
status so that this practice colid reviewed by the Special Master
as part of his review of themplementation of defendants’ RVR
policies and procedures.

(4) Defendants were requiredftt®, not later than August 1, 2014,

a plan to limit or eliminate altogether placement of class members
removed from the general populatimn non-disciplinary reasons in
administrative segregation units that house inmates removed from
the general population for disciplinargasons and tee prepared to
fully implement the plan not later than September 1, 2014.
Defendants were alsordct to, if feasible, commence forthwith to
reduce the number of Colematass members housed for non-
disciplinary reasons in any adnstrative segregation unit that
houses disciplinary segregatiommates; feasibility shall be
determined by the Special Mast Starting September 1, 2014,
defendants were prohibited om placing any class members
removed from the general poputatifor non-disciplinary reasons for
more than seventy-twalrs in administrativeegregation units that

8 The court made a seriesaflers in the April 10, 2014ee 28 F. Supp. 3d at 1108-09.
By order filed May 13, 2014, ECF No. 5150, som¢haise orders were adified and deadlines
were extended and another order was modifiexh August 29, 2014 order, ECF No. 5212. In
addition, in orders fileduly 25, 2014, ECF No. 5189, August 15, 2014, ECF No. 5195, and
August 27, 2014, ECF No. 5207, the court granted aadtditiextensions of sae of the deadlines
originally set in the Aptil0, 2014 order and extended by tay 13, 2014 order. The list
provided in the body of the order here is the wtienlist of orders thdbllowed the proceedings
on plaintiffs’ May 6, 2013 ad May 29, 2013 motions, incarfting all amendments,
modifications, and ultimate deadlines.
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house inmates removed from thengeal population fodisciplinary
reasons.

(5) Defendants were required tevork under the guidance of the
Special Master to develop by August 29, 2014 a protocol for
administrative segregation decisspnincluding, as appropriate, a
plan for alternative housing, ah would precludeplacement of
anyColeman class member in existing administrative segregation
units when clinical information demonstrates substantial risk of
exacerbation of mental illness, decompensation, or suicide from such
placement.

(6) Beginning August 1, 2014, defdants were required to provide

to the court and the Special Mastnonthly reports on whether each
EOP ASU hub meets Program Gelicequirements for an EOP ASU
level of care. Commencing October 1, 2014, defendants were
prohibited from admitting any deman class member at the EOP
level of care to any EOP ASU hub that has failed to meet or exceed
Program Guide requirements fa period of mee than two
consecutive months. Commencing Qmtr 1, 2014, defendants were
prohibited from placing any class mber at the EOP level of care

in any administrative segregai unit during any péd in which
there are an insufficient numberB®OP Ad Seg Hub beds available
unless failure to remove thenmate from the geeral population
presents an imminent gt to life or safety.

(7) Defendants were required to filed by August 1, 2014 a revised
policy concerning strip searches in EOP ASU hubs.

(8) Beginning August 29, 2014, defendants were required to follow
their court-approved CCCMS-Longerm Restricted Housing
(CCCMSLTRH) plan instead of plang class members in security
housing units (SHUS).

Road Map to End of Federal Court Oversight

In 2016, in yet another effort to fagwemaining work @d achieve “complete

remediation . . . in the foreseeable future,”¢bart laid out a “road map to the end of federal
court oversight.” ECF No. 5477 at 2. As the cal@scribed in that ordeit,included in the road
map as key markers completiontbé seven goals firgdentified by the Speal Master in 2011,
and additional duties added by the Decen2®dr3 and April 2014 court orders described in
Section II(D) above See ECF No. 5477 at 3. The court alsmuired durable implementation @
the provisions of the “final settlementkiecker v. CDCR, No. 2:05-cv-2441 KIJM DAD, a class
action brought under the Americans with Disiibs Act (ADA) and the Rehabilitation Act
(RA), which merged some remang ADA and RA issues intthis action and its monitoring

process.See ECF No. 5439 at 67-75.I'd. The remedial requiremerttse court referenced in th
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2016 order were nothing new; thaly are consolidated in the éwprimary remedial documents,
the Program Guide and the Compendium, aedcatttompanying plans described in Section I(
above’

Finally, and significantly fopurposes of this order, thead map contemplates fi
development and implementation of the robwsttinuous quality improvenme process describe
in Section 11(B),supra. Reiterating prior orders, the cour its August 9, 2016 order again

emphasized the importance of the contius quality improvenm process:

[I]n adopting the Special MastefTlaventy-Fourth Round Monitoring
Report in 2012, the court “emphasidiejn particular its complete
concurrence with the Special Mass finding that[a]n important
goal of the remedial phase of tluase is, . . ., for CDCR itself to
assume the mantle aftimate responsibility for diagnosing of its
own problems, i.e., conduct its owjqualitative analysis,” and create
a quality improvement process thatain use to achieve and maintain
compliance, ananove on to eventual removal from federal court
oversight.” ECF No. 4232 at 4-5qg{oting Twenty-Fourth Round
Monitoring Report at 65)emphasis in order).

ECF No. 5477 at 3. The court also emphasdefdndants’ recognition & “the successful
implementation of CQIT is a key marker of sugxzen the road to ultimate termination of this

court’s oversight.”ld. at 8.

II. THE ROLE OF “BENCHMARKS” INTHIS REMEDIAL PROCEEDING

As the United States Supreme Cabserved, the “complex and intractable”
Eighth Amendment violations ithis action are not “susceptildé simple or straightforward
solutions.” Brown v. Plata, 536 U.S. at 525-26. While tleeurt has adopted the term
“benchmark” in certain orders, upoeflection and review of the ¢cerd of this case, the court
clarifies that improper use ofd@tterm “benchmark” risks an owémplification that obscures the
full scope of required remediation. On titker hand, a clearly identified framework

accompanied by well-defined compliance meastirashave been developed and defined

® The court is currently wating the chart filed byglaintiffs in March 2013see ECF No.
4409 at 3-13, to identify in one dament all outstanding orders foragpective relief.While this
order is intended as a compléiscription of the established finawork for remediation of the
identified Eighth Amendment violations, it islkgact to supplementatidon whatever extent
necessary to ensure it comprehensively capturastidléy of the remedy in this complex case
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contextually provides defendantsthivthe notice and information they need to achieve full an
durable remediation. Along the way, some imedieadlines have aided and may continue to
ultimate full remediation. The purpose of this ardken, is to confirm the framework that exis
and the interim deadlines that have been setne&sssary for clarityma transparency, the cour
also identifies remaing, though not redundant, steps to defihe compliance measures again
which remediation has been and will be measured.

A. Prior Use of “Benchmarks”

1. Three Judge Court and Supreme Court

The three-judge court convened to addrprison overcrowdjnused the term
“benchmark” to refer to the remedy orderedhose proceedings, namely a systemwide
institutional population cap of 1& percent of design capacitfee, e.g., Coleman v. Brown, 960
F. Supp. 2d 1057, 1060-61 (E.D. Cal./N.D. Cal. 2013). The three juddgeusedrfour specific
benchmarks to guide implementatiof that order; specificallyt set four sequential six-month
“benchmarks”: reductioof population “[tjo no more thar6X% of design capacity” in the first
six months; to no more than 155 percent of design capacity in the second six month periof
more than 147.5 percent of design capacity im#he six month period; and, finally, to no mor,
than 137.5 percent of design capawithin the finalsix month period, i.e., within two years
from the order. January 12, 2010 Ordef bfee-Judge Court, ECF No. 3767, asek also
Coleman v. Brown, 922 F. Supp. 2d 1004 (E.D. Cal./N.D. Cal. 2013). The United States
Supreme Court also used the term “benchmark” in its decision affirming the three judge cc
suggesting that if the state sougmdification of the order to éand the time focompliance, the
three-judge court might “conditicemn extension of time on thea®’s ability to meet interim
benchmarks in the provision of medi and mental health careBrown v. Plata, 563 U.S. 493,
544 (2011).

2. This Court

In the proceedings in this court, mos$the discussion about “benchmarks” has
centered on identification of measures necegsaaghieve full compliance with the Program

Guide. In 2012, defendants presented thei8pElaster with objections to his draft Twenty-
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Fourth Round Monitoring Report in which thegntended, among other thindgthe report ‘lacks
clear benchmarks and qualitative analysis deslgo assist Defendants in achieving Program
Guide requirements.” ECF No. 4205 at 73 ¢nmmal citation omitted). The Special Master

rejected this objection:

This criticism is somewhat diffi¢uto reconcile with the record of
defendants’ tepid implementan of past feedback and
recommendations from the spalcimaster. On the one hand,
defendants complain that they do kobw what is required of them

in clear and practicable terms,dathat the special master is not
giving them the kind of analysis which can show them why they are
falling short of benchmarks. Yetegr after year, they continue to
resist implementation of the gmtices recommended by the special
master and his staff which are geared to bring them into compliance.
Simply stated, defendants cannot have it both ways.

Insofar as “clear beihenarks,” defendants need not await the
issuance of the special mastecempliance reports to learn the
standards of mental health casbich they are required to meet.
These benchmarks are well-knowrthem, as they are found in the
Program Guide and in relevant orders of the Coleman court. If the
Program Guide and the orderg arot enough by themselves to set
the benchmarks, the record of 4,204 docket entries in this case,
including 302 orders, and 107 repdristhe special master, certainly
provide a wealth of information byhich defendants can be guided.
Thus, what defendants mean by thmmplaint of a “lack of clear
benchmarks” is mystifying.

Id. (emphases omitted). Defemdisraised three objectionsttee final Twenty-Fourth Round
Monitoring Report filed with the court. As thewrt noted in its order fully adopting the Twent
Fourth Monitoring Round Report’s findings aretommendations, defendants had made a sq
of “Overall Objections” to th draft Twenty-Fourth Round Mdaring Report, including one to
the alleged “lack of clear benclamks and qualitative analysissigned to assist Defendants in
achieving program guide requirements,” that weremdtided in the objections they raised wi
the court. August 30, 2012 Order, ECF No. 42821 n.2. After explaining that the Special

Master had responded to the “Overallj€ions” “in detail,” the court stated

[tlhe Special Master’s time israsource that goinigrward need not
be spent on objections that hdween raised and, as evidenced by
defendants’ decision not to tender thenthis court, he has resolved.
While the parties are required tos@before the Special Master any
objection they intend to ise here, the Special Md&r is not required
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to respond to any objections thate frivolous or repetitive of
objections that were previdysesolved or withdrawn.

Id. The Twenty-Fourth Round Monitoring Repontathe order adopting it sent a clear mess
what is required to remedy tlg#ghth Amendment violation in thaction has been repeatedly
identified in court orders and monitoring repatsl neither the Special Master’s time nor the
court’s will be spent relitigating settled matters.

In 2014, this court used the term “benchikiido refer to a secific requirement in
the Program GuideSee Coleman v. Brown, 28 F. Supp. 3d 1068, 1103 (E.D. Cal. 2014)
(describing as “benchmark” requirement to pdev‘at least ten hours per week of structured
therapeutic activity” in Enhanced Outpatiérbgram-Administrative Segregation Unit (EOP-
ASU) hubs, a “critical part of EOP care in geneaald “particularly true in segregation units”)
For the reasons explained below tioeirt finds this most recenteisf the term ginals its proper
use in these proceedings: as a synonym fotkéneindicators” that have been and are being

developed in CQIT®

B. Prior Decisions Regarding Complianceu$iard for Program Guide Requireme
On December 28, 2012, the Special Masirculated his Twenty-Fifth Round
Monitoring Report to the partiessee ECF No. 4361 at 1. As noted above, on January 7, 201

defendants filed a motion “to temate this action and vacate the judgment and orders of this

court, ... ."1d. at 1 n.1. Consequently, on the samettiaycourt directed the Special Master
file his Twenty-Fifth Round Monitoring Report “finwith” and directed ray objections be filed
with the court “on or before thirty days from December 28, 201@.’at 1. Defendants’ primary
objection to the Twenty-Fifth Round Monitoring pet was “that the Special Master ‘has not

even attempted to assess’ defendants’ ment#thhese delivery system against a constitution

standard.”ld. at 2 (internal citation omitted). Defemds also objected to the Special Master’s

use of the term “compliance” as (1) not tiecctmstitutional requirements; and (2) generally

101n the August 9, 2016 order, the courscdebed “the successfimplementation of
CQIT” as “a key marker of success on the roadltimate termination of fils court’s oversight.”
ECF No. 5477 at 8.
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failing to include specificxplanations of what led to a finding of non-compliante:. at 8.
Defendants also asserted that the Specialéviasiperative definition of “compliance” as
requiring “a minimal score of 90%gainst Program Guide requirents is one of the primary
reasons the reports are not us@f determining whether éhmental health system is

constitutionally adequate.’1d. at 9.

The court rejected all tee objections. As to the general objection that the Spgcial

Master was not monitoring to a constitutibsgndard, the coudbserved the objection
“betray[ed] a fundamental miaderstanding of the history tifis action and its remedial
process.”ld. at 2. As the court ex@ghed, the Program Guide ‘tefendants’ plan, approved by
this court, to remedy the Eighfimendment violations identified itnis court’s 1995 order. . . .
Because the . . . Program Guide is the operativedel plan in this action, the degree to whigh
defendants have implemented tequirements of the . . . Progrdauide is extremely relevant
and useful to assessment of whether #reymeeting their constitutional obligationsld. at 6,
9.

On February 13, 2018, the Special Madiled his Twenty-Seventh Round
Monitoring Report. ECF No. 5779. Among othenits, the Special Mastreported defendants
had submitted “their own draftanitoring reports for the first tanstitutions monitored using the
continuous quality improvementdb(CQIT). ... ” ECF No5852 at 2. Despite the court’s
February 28, 2013 order overruling defendaalgéction to the established 90 percent
compliance measure, as notébee defendants had in these tdmabnitoring reports decided to
“unilaterally adjust the compliance monitoriatandard to 85 percent from the 90 percent
standard that has been used consistently thouighe remedial phase tfis litigation.” 1d.
The court, noting it had “expressly approve@ @9 percent standard over defendants’ objection
recently,” held that “[d]efendants’ unilateral asljonent of the monitoring standard, if accepted,
would deprive the court of inforation that is ‘extremely relemhand useful’ to the court’s
assessment of their constitutional compliande.” The court therefore ordered defendants “[ijn

preparing their [self-monitoringeports, . . . to follow the stdard practice, set by the Special
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Master and approved by the court, and . poreall degrees of compliance with monitored
Program Guide requirements, fraaro percent to 100 percentd.

The court also provided the directionth@ Special Master noted at the beginning

of this order, to “begin recommending specific benchmarks that, when met, signal constitutional

compliance.”ld. at 3. The court explained, “Asw@eans of projecting when the sun might
reasonably set on this case, the court will reqhieeSpecial Master to include in his Twenty-
Eighth Round Monitoring Report recommendationsdevelopment of a pcess for determining
when constitutional compliance has been durablyeaek in the areas subject to monitoring, as
well as whether partial termination may be appadp if certain benchmarks are achieved befpre
total compliance is reachedld. By this time, the court had fact already begun a process to
enforce key remedial requirements with spea@bmpliance standards for each, as reviewed
below.

V. REMEDIAL DEADLINES SET TO DATE

This court has never set a firm deadlby which defendants must complete all
remediation in this complex action. Particulanwiew of the recent detours occasioned by the
Golding proceedings, which exposed the neezhsure the quality and accuracy of defendants’
data, and the onset of the COVID-pandemic, it would be premaguo set an overall deadline|.
Since 2017, the court has, however, set sevesadllides by which certairemedial requirements
must be met.

A. Transfer Timelines to Inpatient Care

On April 19, 2017, the court set a déad of May 15, 2017 for defendants to

achieve compliance with Program Guide requireiéor transfer to inpatient care. ECF No.

\1*4

5610. In the April 19, 2017 order, the court sfeally required “full and complete” compliancs
with Program Guide timelines for transfer to itipat care, while allowing modifications to the
Program Guide by way of specific exceptidoshe transfer timeline requirementsl. at 13.
The April 19, 2017 order included a provisitam enforcement tlough civil contempt
proceedings and, if necessary, monetary sancti@hsAfter approximately six months and the

accumulation of over $445,000 in unpaid sanctiefendants achieved substantial compliange
20




© 00 ~N o o b~ w N P

N NN NN N N NN P P P B B PP PR R
© N o O A W N P O © © N O o » W N P O

with that order by September 2017, and they mam®ined consistently in compliance, at leas
until the onset of the COVID-19 pandemic, wH&DCR'’s efforts to comply with public health
measures have directly impactedate transfers. Also the April 19, 2017 order, the court
signaled it will, at an appropriate timesSue an enforcement order requiring 100 percent
compliance with the twenty-four hour timelineg toansfers to MHCBs [Mental Health Crisis
Beds], subject to exceptiondd. at 11-12. On September 27, 2019, the court approved an
addendum to the Program Guide that specifiadiytifies exceptions to the MHCB transfer
timeline. ECF No. 6295. The court has notigstied an enforcementdar for compliance with
the MHCB transfer timeline and will revisit the qtiea of the timing of such an order at the fiy
guarterly status conference in 2021b&oset by subsequent order.
B.  Staffing

On October 10, 2017, the court set a oparydeadline for defendants to come i
compliance with the 2009 Staffing Plan and¢bart’'s June 13, 2002 ondeequiring a maximun
ten percent vacancy rate in mental healtffisth ECF No. 5711. Defendants are nearly two

years past the deadline for compliance witlh@ctober 10, 2017 order. The court has delaysg

enforcement of that order in light of the witeblower report from CDCR Chief Psychiatrist Dr}.

Michael Golding, which directly implicatedadting compliance, and the proceedings on that

report, which culminated in an evidentiaryahag in October 2019 and extensive findings by

court memorialized in the order it filed Decemti&, 2019. ECF No. 6427. While the court h
separately set staffing for reaption of enforcement proceedjs in September 2020, ECF No.
6794, the record over thegidwo years gives rise to a stranference that while the October 1
2017 order focused minds on the woeful shortagesaiifing, defendants have not been able t
identify meaningful ways of agkving compliance with the rerdel staffing requirements, whig
have been clear for more than a decade.

C. Suicide Prevention Measures

For over twenty years, the Special Madtas had “respongility for monitoring
suicide prevention and policy in California’s nss.” ECF No. 6212 at 12. His first suicide

prevention expert, Dr. Raymond Patterson, resigits almost fifteeryears on the Special
21
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Master’s team “because ofdfrustration arising from the fimdants’ repeated failure to

implement his recommendations.Id. at 13 Quoting Coleman v. Brown, 938 F. Supp. 2d at 971

n.26). Between November 2013 and July 2014, tleei&pMaster’s currdrsuicide prevention
expert, Mr. Lindsey Hayes, “condied a comprehenshaudit ‘of suicidgrevention practices
and individual suicide case files in all @DCR institutions.” ECF No. 5258 at 11d. As
discussed in Section I(B)(1) abgve early 2015 the Special Mastéded a report of that audit,
which contained a series of recommendati@n®ed at addressinge&longoing problem of a
disproportionately high rate of inmateicide in California’s prisondd. at 2, 5-9. Neither party
objected to the report or its recommendatioris.” For over five years, defendants have been
under court order to adopt and implement the tyv@ime recommendatiortbat remained after
Mr. Hayes’ second re-auditd. (citing ECF No. 5271).

On July 3, 2019, the court signaled iteeimtion to set a long overdue deadline f
compliance with court-orderediside prevention meases. ECF No. 6212 at 14. Specifically
“the court anticipates reviewing thidefendants at a future stattmference the specific steps
necessary to enable Mr. Hayes to reporater than after his fifth re-audit that all
recommendations have byetinbeen implementedfd. The court anticipas this review will
take place as soon as practicable after the Special Master files Mr. Kay#dstre-audit report,
currently estimated for Septemti2020. Moreover, while no spedftimetable has been set for
the fifth re-audit the cotinow confirms defendants must cdete any outstanding work on the
recommendations before that audy round begins. In aid of thayder, the Special Master is
directed to keep defendamtformed of his plas for scheduling théfth re-audit.

The twenty-nine recommendations minstcompletely and durably implements
to allow comprehensive assessment ofrtaficacy in reducig the ongoing number of
foreseeable and/or preventabiemate suicides in California’s prison system. Ultimately,
defendants will assume full responsibility foradjty management of their suicide prevention
program as well as the revieamd reporting requirementsreently provided by the Special
Master. The time is not yet ripe to determivigen defendants shouldsasne those particular

responsibilities.
22
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D. Desert Institutions

On September 27, 2019, the court apprav@dlicy for expedited transfer of cla

members from six desert prisorstitutions. ECF No. 6296The policy was implemented on

December 16, 2019. ECF No. 6678 at 1 n.1. Inra@ecwe with the agreemtenf the parties that

led to that stipulation, the Special Master noanitors these instituins using monthly reports
filed by defendants setting out “census and trackafymation for [class members] housed in
one of the six desert institutions for the palendar month” rathéhan by onsite visitsSee
ECF No. 6678.

E. Custody and Mental Health Partnership Plan

On October 8, 2019, the court approdedendants’ court-ordered Update to
CDCR’s Custody and Mental Health PartnerdPlign (CMHPP), directing its implementation *

accordance with the timelines set forth in theddite,” and requiring cefitation to the Special

Master by April 30, 2020. ECF No. 6314. Dedants timely complied with the April 30, 2020

certification required by th&ctober 8, 2019 ordeid. at 2. At the court’s request, the Specia

n

Master has provided a copy of defantk’ certification letter to the court. That letter shows that

defendants have met five deadlines set in the EMHhat several others have been reset due to

the COVID-19 pandemic and that defendants ftaremitted to filing monthly reports with the

Special Master until the CMHPP is fully implemented.

In light of defendants’ specific commitmieto monthly updates and their apparent

commitment to resetting specific deadlines asessary, the court finds no need for additional
orders to further progress toward this goal at this time.

F. Context Remains Key to Overall Systemic Remedy

Taken together, these orders illustitie care required tget proper compliance

standards for all componentstbeé multi-faceted remedy in this case. In a prison system wh

the size of the mentally ill innt@ population is approximate80,000 inmates, even a 90 percent

compliance standard risks leaving thousandse@ttally ill inmates whout access to one or

more components of a constitutionally adequate mental health delivery system or receivin

custodial treatment that falls below constitutional minimum requirements. Even if separate
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components of the remedy can be addresseddhrfincused orders, the remedy remains one that

is systemic, requiring (1) plansrfa constitutionally adequate mahhealth care delivery syster

>

and constitutionally adequatestady practices; (2) adequatepl@mentation of those plans/or
completion of “tasks essential fioll implementatiorof those component pa of their mental

health delivery systemColeman v. Brown, 938 F. Supp. 2d at 989; and (3) a showing that the
implemented remedy is durable.

V. TOWARD FULL REMEDIATION

A. The Continuous Quality Improvement Tool (CQIT)

As discussed above, CQIT is a compradiee tool, which, oce it is finalized and

fully implemented, defendants will ultimately usepast of a process to “self-monitor” the key

A4

components of the remedy in this actide Section I1(B)supra. In particular, it will be used tc
monitor compliance with the matal provisions of the Progna Guide and the Compendium
As discussed above, CQIT includes a list of “key indicators” developed in 20{2

and 2013 for use in monitoring institutional cdrapce with the Program Guide. The Progran

—J

Guide was updated in 2018; as a consequéhedey indicators nyarequire immediate
updating!’ As noted, the court hasehdy determined that def@ants must report compliance
with each indicator from zero to 100 percent;dbart ultimately will use the CQIT reports as
part of an overall determination of compliancéhagonstitutional standasdand durability of the
remedy. Consequently, the cobmust confirm the percentagécompliance with each key

indicator that must be achievemimeet constitiional requirement& In the briefs required by

1 The “key indicators” in CQIT are likely equilent to the materiadrovisions of the
Program Guide and the Compendium that may not be modified without court ap@sv&ICF
No. 6806. In their briefing provided for by thigder, the parties shall dcess whether the CQIT
tool, once finalized, should be subject to annual updates when the Program Guide and thg
Compendium are updated.

12 Ultimately the entire continuous quality improvement process must be fully
implemented and durably used 8mme remaining period of cowtipervision. Full deployment
and durable use of CQIT cannot be compléteidre full remediatin of the accuracy and
reliability of defendants’ data reporting is shied. That process is underway; currently, the
Special Master’s newly hired datapert is obtaining and evaluagi relevant data to assist in
guiding the necessary correctiveaian. Therefore, it is premature to set a deadline for full
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In directing this briéng, the court reminds all parties thaswibstantial amount of
time and effort has gone into development obathe remedies in thigction, including the all-
important CQIT and, more generally, the entioatinuous quality improvaent process. The
Special Master has provided ex$gé/e guidance in his many mtoring and other reports. The
parties are responsible for understanding the cdmpistory of and record in this action. The
direction contained in tk order is neither an invitation nan opportunity to reinvent the wheel
including through revisiting the set of keydinators agreed to in 2012 and 2013, except as
minimally necessary to img them current with the 2018 Updatethe Program Guide; nor is it

an invitation to depart from the law of thesea Rather, the court’s present order provides

Special Master who may segtput from plaintiffs as appropriate, to update
the key indicators in CQIT to refleany changes required by the 2018 Upd
to the Program Guide;

Second, confirm that the updated list of kedicators in CQIT that pertain to

ate

Program Guide requirements may propé considered a comprehensive ljst

of the material provisionsf the Program Guide, that, taken as a whole ang
at the requisite degree of complan signal constitutionally adequate
compliance with the Program Guide; and

Third, confirm that a 90 percent compice rate for each key indicator for
which the court has not prewusly expressly establistie different complianc
requirement will indicate, as to that key indicator, the constitutional minim

has been met.

implementation and durability dfie continuous quality improvememtocess or by extension tf
Program Guide overall at this time.
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direction to complete a necessary task, the safadhich are firmly embedded in the work that
began nearly a quarter of a century ago.

As a comprehensive toolfononitoring the key remedies in this case, CQIT is
also appropriate for use in measuring ingttuél compliance with the court-approved custody
remedies. In the briefs requirbg this order, the paes shall also addss why the court should
not require the following as interim stepsvard full and durabl@nplementation of the
Compendium:

B First, allow a period of six months fdefendants, under the supervision of {

Special Master who may seek input frphaintiffs as appropriate, to identify

key indicators for CQIT to reflect thaaterial provisions of the Compendium;

B Second, confirm that the updated list oy kedicators in CQIT that pertain to
the Compendium may properly be colesed a comprehensive list of the
material provisions of the Compendiuthat, taken as a whole and met at th
requisite degree of compliance, signal constitutionally adequate compliar
with the Compendium; and

B Third, confirm that a 90 percent compice rate for each key indicator, for
which the court has not previously expressly established a different comg
requirement will indicate, as to that key indicator, the constitutional minim
has been met.

B. The Seven General Goals

As discussed above, the seven general goalsignificant projes in aid of full
implementation of the two primaremedial plans in this action, the Program Guide and the
Compendium. Two of the goals, staffing and transfenpatient care, ar@ready the subject of
the court’s enforcement ordenschdeadlines have been set fomgdetion of two others, suicide

prevention and custody collaboration. The status of the remaining three is addressed belc

26

he

—

e

ce

liance

um

DW.




© 00 ~N o o b~ w N P

N NN NN N N NN P P P B B PP PR R
© N o O A W N P O © © N O o » W N P O

1. Review of and compliance with all elemts of defendants’ Administrativ
Segregation Unit Enhanced Outpati®rogram Treatment Improvement
Plan, including the conduct of a reviewery 30 days of all EOP inmates
housed in ASU hubs for over 90 days.

The parties should address why the coamue rate for this goal should not be

confirmed at 90 percent, con®at with the court’'s August 30, 2012 order. Further deadlines

must await completion of data and qualissarance remediatiorhe court anticipates
discussing the schedule for compbetiof this remediation at thenfll quarterly status confereng

of this year, which the court now sets friday, December 18, 2020, at 10:00 a.m.

2. Complete the construction of meniwdalth treatment space and beds for

inmates at varying levels of care

The Program Guide sets out four distinct levels of mental health care providg
CDCR’s mental health sapes delivery systemSee ECF No. 5864-1 at 9-11. The three highg
levels of care, Enhanced Outieat Program (EOP), MHCB andpatient care, have for more
than a decade been the subject of $ecliplanning and construction effortee, e.g.,
Defendants’ Court-Ordered Detailed Long-RaBgel Plan, ECF No. 3724-1. Defendants us
mental health population projectiogports prepared twice a ydarforecast future need for
necessary mental health treatment space and Be€.g., July 9, 2009 Order, ECF No. 3629
(requiring defendants to renew contract with mental health rogopulation consultant).

In July 2019, the court idefied a key remedial taskm&ining in this action as
completion of “a sufficient number of licers®HCBs so that defendants can take [all]
remaining temporary MHCBSs offline and accombplibe required timely transfers to regional
MHCBSs” operating, as required, in licensed lities. ECF No. 6212 at 11. As the court has
indicated to the parties, it anticipates issuing an order shoqilyrieg defendants to conduct ar
unmet bed need study, under thédgnce and supervision of the Special Master, as an esse
component of determining whethdefendants have a sufficient noen of inpatient hospital bec
and MHCBs. This unmet bed need study will decan essential first step in assessing the
durability of defendants’ bed planning process.

i
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3. Refine and implement MHTS.net its fullest extent and benefit.

The Mental Health Tracking System (MBThet) was the name previously give
to defendants’ electronic mentaalth information tracking systeih has been replaced by the
Electronic Health Records System (EHRSge ECF No. 5864-1 at 575-79 (March 26, 2018
Memorandum updating all Program i@ references to MHTS.net to refer to EHRS). Going
forward, all discussion of thigoal shall refer to progress orfirlement and implementation of
EHRS. As noted above, proceedings on the @gl&ieport called into question the accuracy
reliability of defendants’ data management godlity assurance programs. Although work is

ongoing, defendants’ completion this goal must await completemediation of those data

management and quality assuraneseiés. The court also will review the status of this goal af

last quarterly status conference for tyesr, on the date set in this order.

VL. CONCLUSION

In this order, the court reviews ananéirms the remedial framework for this
action and the road map to the end of federaltamersight. It identies and confirms those
areas in which compliance standards have beansein some instances, enforcement order
It identifies CQIT’s “key indicates” as the functional equivalent tdenchmarks” that, as used
this order, signify the material provisionstbé Program Guide and the Compendium that mu
be durably implemented at a degree of compligiheeourt will confirm in a subsequent order
It invites narrow briefing on wéther additional remedial measuess ripe for establishment of
compliance standards or deadlines for completion.

The Eighth Amendment violation hereusdeniably “complex and intractable.”
And “many of the problems giving rise to trssit and ongoing efforts atmediation arise from
the inevitable tensions createdthyg distinct needs afustody supervision and the distinct nee
for mental health care.”Coleman v. Newsom, 424 F. Supp. 3d 925, 958 (E.D. Cal. 2019)
(quotingColeman v. Brown, 28 F. Supp. 3d at 1073 n.5). rfroving toward full and durable
implementation of and compliance with the remechasis action it is important to bear in min
that the Eighth Amendment remedies in tase have been developed in the context of

California’s prison system. For masitthe remedial phase of thastion, at least, California’s
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prisons have been overcrowded and the numbseradusly mentally ill inmates has climbed.
While the overall prisopopulation has declinéd seriously mentally ill inmates continue to

comprise approximately thirty-omercent of the t@al prison populatiof and serious question

Y

remain about whetherémumber of seriously mentally ill inmates exceeds the resources thg

v

prison system can bring to the daunting task o¥igling adequate mental health care in a prison
context.

Because of the significant ongoing implenaion tasks that reain, the court is

-
—+

not in a position to consider how long a fullyglemented remedy must bastained for the cou
to find the remedy, once achieved, is durablechSudetermination must await a future date,
once all the trend lines demonstratenpliance is reliably taking hold.

Finally, the court emphasizes this ardeerely reviews wat the court has
previously decided, providing@mpilation and synthesis in orderavoid the need for revisiting
the contours of the edtished and comprehensive remedy in ttase. This reew demonstrates
there are relatively few remaining areas wheeerémedial requirements may need clarifying,
following the parties’ input. Even as the coelitits that input, it is implementation of the
remedy that must remain def#ants’ primary focus.

In accordance with the abou&,|S HEREBY ORDERED that:

1. The parties shall file the briefs diredtby this order witin sixty days; and

2. The fourth quarterly status confecenfor 2020 is set for videoconferenc

D

on Friday, December 18, 2020 at 10:00 a.m.

DATED: September 2, 2020. /
NA vt ls

CHIEFJE@E?EI'J STATES DISTRICT JUDGE

131n the wake of the COVID-19 pandemigfendants voluntarilyndertook additional
measures to reduce the general prison populattaa.unclear whethrethe population reduction
caused by these additional measures will be permanent.

\"2)

14 As of Tuesday, September 1, 2020, defendamtsrted to the SpecidMaster a total of
30,490 inmates in the MSHDS.
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ATTACHMENT A
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|. Suicide Prevention Training

. Initial Health Screening and Raeang and Release Unit Environment

ORIGINAL LIST OF SUICIDE PREVENTION MEASURES
ORDERED BY COURT ON FEBRUARY 3, 2015

(1) Expand the length and content of the-pervice “Crisis Intervention and Suicidg
Prevention” training workshop taclude topics as desbed above [i.e. including (1
self-injurious v. suicidal beh#r and dealing effectively wh inmates perceived to b
manipulative; (2) identifying inmates at ril suicide despite their denials of risk;
(3) updated research on CDCR suicideyjdéntified problemareas and corrective
actions from previous CDCR Suicide Repoasd (5) results of any recent Colema
and/or SPRFIT audits of sugle prevention practices.]

(2) Expand the length and content of #@mnual “Crisis Intergntion and Suicide
Prevention” training workshop to inae the topics described above;

(3) Ensure that all custody and healthecstaff receive botpre-service and annual
suicide prevention training, and

(4) Ensure that all pre-service and anrawatide prevention training is conducted b

qualified mental health personnel.

(5) The Initial Health Saening form (CDCR Form 7278hould be revised to omit
compound guestions and inclusieparate direct questigrsich as “Have you ever
attempted to commit suicide?” and “Are youreutly thinking of hurting yourself?”;
(6) Intake screening should be conducted only in the nurse’s office within a rece
and receiving (R&R) unit;

(7) The nurse’s office should be of safént size to conduct adequate intake
screening, and the door to the office (whsttould contain a large viewing window)
should remain closed duringetlscreening process; and

(8) Nurse and officer safety should remaia tbp priority duringhe intake screening

process. If an inmate’s seay classification or unknowsecurity status creates a
31
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safety concern, the screening should be caedua the least resttive setting that
ensures both staff safety and inmate confidentiality
[ll. Suicide Risk Evaluations (SRES)
(9) CDCR should revise its $RMentoring Program to
= eliminate its “graduation” componeatter completion of two adequate
assessments,
= conduct ongoing mentoring throughout the year, and
= audit clinicians’ SREs on agalarly scheduled basis.
(10) Each facility’s SPRFIT should audietiquality of completed SREs on a month
basis.
IV. 30-Minute Welfare Checks in Administrati&egregation, Security Housing Units (SHUS)
and Condemned Units
(11) Continued implementation andmtoring of the May 9, 2014 directive,
including implementation at Facilities C and D at Pelican Bay State Prison and 3
California Health Care FacilitPhase 3, per the directive).
V. Use of Suicide-Resistant Cells for Newly Admitted Inmates in Administrative Segregatig
Units
(12) CDCR should ensure that there aseifficient number ofuicide-resistant
retrofitted cells to house newly admitted ine&(i.e., those withitheir first 72 hours
of their housing in the unit) and inmatesspicial concern dreightened risk of

suicide (e.g., inmates reuty released from suica&lobservation status).

(13) CDCR should enforce iexisting policy of housing oglnewly admitted inmates$

in retrofitted cells, and imnaately re-house inmates remaig in the retrofitted cells
beyond their first 72 hours.

(14) Any inmate discharged from sigie observation status and arriving in
administrative segregation from either arittd Health Crisis Bed or alternative

housing should be initially housed in a suicide-resistant, retrofitted cell until suck

as recommended by the mental health cliniaisupart of an individual treatment plan.
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VI. Treatment Planning faSuicidal Inmates

VII. Perception of Suiciddinmates as Manipulative

VIII. Psych Tech Practices

(15) Newly admitted administrative segréga inmates should not be considered
protected from suicide risk by being doubldlexd They should be placed in suicide

resistant, retfitted cells.

(16) Based on current datadicating that risk of suicide in administrative segregatjon

extends well beyond the first 72 hours th&BCR, under the guidance of the Spec
Master, should study and determine a mappropriate and efééive minimum length

of stay in suicide-resistant retraétl cells for newly admitted inmates.

(17) CDCR should adopt the recommendatioragle in connection with SRES, set

forth above, which will also improve treatmeplanning contained in the SREs section

above; and

(18) CDCR should develop a spiectimetable for the traimg of all of its mental
health clinicians on treatmeplanning for the suicidal mate, using its PowerPoint
presentation, “Safety/Treatment Planning for Suicidgk Rissessment,” described

above.

(19) The perception that all inmates wheetiten suicide are manipulative persists
among the treatment teams as a misgundediset that should be repeatedly
addressed at different ldgancluding pre-service areghnual suicide prevention
trainings, the SRE Trainingnd Mentoring Programnd the newly created SRE

treatment planning webinar.

(20) CDCR should develop a corrective acfitein (CAP) to ensure that supervising
nursing staff regularly audits psych tech piaes during daily roundsf mental health
caseload inmates in administrative segtem and during weekly and bi-weekly

rounds in the SHUSs.
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IX. Use of “Psychiatric Observation” and “Ciskvaluation” Statuses for Suicidal Inmates

(21) CDCR should enforce its Program Guidgquirements authorizing only the twg
levels of observation which may be providedsuicidal inmates: (1) observation at
staggered intervals not exceeding every 15 minutes for inmates on Suicide Prec
and (2) continuous observatiorr famates on Suicide Watch.

(22) CDCR, under the guidance of the SpeMaster, should examine the use of
“psychiatric observation” status or otr@milarly-named practices for use in MHCB
and alternative housing cells for non-suicigahates and clarify wén it may be used

via a directive or policy and procedure.

X. Use of “Alternative Housing Cells” and @atient Housing Units (OHUSs) for Suicidal

Inmates

(23) The CDCR *“Alternative Housing Cell Prioritization” memorandum dated
December 12, 2012 should be revised to redhaeall cells utilzed for alternative
housing must be suicide-resistant.

(24) Until all alternéive housing cells @ suicide-resistanany inmate housed in an
alternative housing cell #t is not suicide-resisht should be observed on a

continuous basis until traferred to an MHCB.

(25) Any inmate housed in atternative housing cell that is suicide-resistant should

be observed at staggered intervalstoexceed every 15 minutes (Suicide
Precaution), or be on continuous observatieumcide Watch), depending on the lev

of the inmate’s suicide risk.

autior

(26) Any inmate housed iem OHU for more than 24 hours should be provided with a

suicide-resistant bed.

XI. Outpatient Housing Unit/Mental Health GgBed Discharge and Efficacy of Five-Day

Clinical Follow-Up and 60-Miute Custody Welfare Checks

(27) The “Interdisciplinary Rrgress Note — 5-Day Follow-Udrm that contains five

days of notes on a single page shdddeplaced by a forsimilar to the
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XIl. Local Suicide Prevention and Response Focused Improvement Teams

XIIl. Corrective Actions to Addresadditional Miscellaneous Issues

“Interdisciplinary Progress Note” utilizeat the California Training Facility (CTF)
that allows clinicians to use a segi@ sheet for each day of follow-up.

(28) All inmates discharged from an MH@B alternative housing, where they had
been housed due to suicidal behavior, sthtwel observed at 30-minute intervals by
custody staff, regardless thfe housing units to whicthey are transferred.

(29) The length of time an inmate is ebgd at 30-minute intervals following MHC
or alternative housing discharge shouldleéermined on a cass~case basis by the
mental health clinician and clinically jus&fl in the inmate’s treatment plan. No oth
frequency of observatioshould be authorized.

(30) All inmates discharged from an MH@B alternative housing and immediately
re-housed in an administrative segregratiinit should only be placed in a suicide-
resistant, retrofitted cell faa period to be determin@ah a case-by-case basis by the
mental health clinician and clinically justified in the inmate’s treatment plan.
(31) Five-day follow-up assessments &ddminute checks bgustody staff should
never be utilized as antainative to MHCB or altern&e housing for an inmate

expressing suicidal ideation and/migaging in self-injuous behavior.

(32) CDCR, under the guidance of the Speklakter, should rexamine and revise
its local SPRFIT model to make thedd SPRFITs a more effective quality

assurance/improvement tool.

(33) CDCR, under the guidance of the Speklakter within theSuicide Prevention
Management Workgroup, should examine eodsider taking corgtive actions to
address the problems identified in #ttached Report in the following areas:

= Forms for Documentatioof Observation

= Non-Suicide-Resistant Mentllealth Crisis Beds

= Privileges for Inmates in Mgal Health Crisis Beds

= |Informal Recommendations Within CDCR Suicide Reports
35
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Frosted Exterior Cell Windowasnd Sensory Deprivation

High Refusal Rates for New Admit Screens in Administrative Segrega
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