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IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JERRY VALDIVIA, et al.,
Plaintiffs,
VS. No. ClIV S94-671 LKK/GGH
EDMUND G. BROWN, JR., et al.,

Defendants.

TWELFTH REPORT OF THE SPECIAL MASTER
ON THE STATUSOF
CONDITIONSOF THE REMEDIAL ORDER

Background

On May 2, 1994, the lawsuit now known\&adivia vs. Brown was filed. On July
23, 2003, the Court ordered the Defendants to gubnmemedial plan consistent with the
rights provided byMorrissey v. Brewer. The Stipulated Order for Permanent Injunctive
Relief (“Permanent Injunction”) entered dviarch 8, 2004 memorialized the ordered
plan.

In December 2005 and January 2006, the Office of the Special Master was
established. The Mastership has filed 11 préaports in this awn, noting progress and

deficiencies in compliance with this Court’s orders.
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Issues requiring further court ordets remedy — resulting either from the
Master’s reports, Plaintiffs’ motions, orelparties requesting giste resolution through
a fact-finding hearing — were:

e remedial sanctions e 2005 and April 2007)

e improvements to Defendants’ information system (November 2006 and
December 2010)

e establishment of internal oveght mechanisms (November 2006)

e due process for parolees who appeay mentally ill to participate in
revocation proceedings (November 2007)

e preserving confrontation rights corteist with current case law (March
2008)

e timely access to inpatient psychiatrhospitalization, and psychiatric
evaluation pursuant to California fee and Institutions Code 8 5150
(August 2008)
Of these, only the April 2007 remedial sanctionder has been found to be substantially
compliant in full.

Since entry of the Permanent Injunctioreréh have also been orders concerning
designating information as conéidtial; parolee attorney access to information in clients’
field files, witnesscontact information, and mental health information; interstate
parolees; and civil addicts. In January 201&rahterpreting the anstitutionality of the
Victims’ Rights and Protection Act of 2008Rtoposition 9”), this Court amended the
timeframe for revocation hearings to 45slathe Court’s order is now on appeal.

The Special Master has found some reguents in substantial compliance,

including nine from the Permanent Injuroctj and the full Apri, 2007 Stipulation and

Order Regarding Remedial Sanctions.



Special Master Activities

During this Round, the Special Master dmslteam met on sexad occasions with
a variety of CDCR executives and staffrincipally concerning implementation of
legislative changes and needed changesstinformation system. The team met with the
parties concerning Project HOPE and monitgriThe Special Master oversaw the early
stages of a fact-findingdaring process concerning theegdacy of the hearing space
utilized at certain jails, which the partiesiccessfully resolved before hearing. The
Mastership observed trainingrf@oard staff and parole agents, as well as Defendants’
task force meeting.

The team conducted staff, parolee andraty interviews, and observed notice
service, probable cause hearings and rewmtdiearings, at Santa Barbara, Ventura,
Merced and Stanislaus county jails; WeAllley, Robert Prdsy, and West County

detention centers, and San Bernardino parole unit.

Scope and Approach for This Report

This report will not discuss every area relevant to compliance. It begins by
summarizing the procedural background of #uson and the SpeciMaster’s activities
in the Round. It then discusses the implementation and effects of “Realignment,” the
2011 legislative changes concerninggba supervision and revocation.

The report then assesses high-prioritynRent Injunction provisions -- most of
which require attention — and the infation technology suppting the ability to
demonstrate compliance. Following thatiscussion, this report comments on
requirements potentially in substantial comptie, and concludes with recommendations

for court orders.



This report discusses observatioaad activities spaning September 2011
through January 2012, collectivelgferred to as “the Round.Where data is employed,
it is data the Special Master received idgrthat period, commonly covering July 1
through December 31, 2011, or a subset aff preriod, depending on data availability.

References to the Special Master’s acegtirequently incluel the actions of one
or more members of his team. The term “mainiig reports” refers collectively to reports
generated by Plaintiffs’ monitoring and Bgefendants’ self-moniting, unless otherwise
specified*

Realignment
Implementation Strategies

Given the magnitude of the changaposed by 2011 legislative changes —
commonly termed “Realignment” -- and theevity of the implementation timeframe,
both the Board and Paroles Division staff/déalone an outstanmdj job of coping with
the instability and challenges posed by sackignificant changerocess. Defendants
have had to attempt to address the concefrtheir own staff as well as those of the
counties at times when they frankly had fewwaers. As is typicabf new legislation, the
law sometimes left gaps as to directiord/an interpretation that created unforeseen
challenges for Defendants. Defendants used multiple strategies to collaborate with their
internal and external stakeholders and inform them as quickly as possible of
agreements reached and/or of praubsolutions to systems issues.

Defendants’ efforts since the passage of the Realignment laws were almost
entirely focused on preparing for the October 1, 2011 implementation date for the first

cases to be transferred from the state to the counties and for any changes in how counties



responded to holding state-supervised parolgas.effort was complex because the state
has had to attempt to accommodate the reménts of 58 very different and widespread
counties.

Efforts to educate and to support coustgff took place on many levels. These
efforts, while concentrated in the early months of implementation of Realignment,
continued in various forms throughout theuRd. Senior leaders &DCR, including the
Secretary’s Office, the Divisioaf Adult Institutions, the Bard and the Paroles Division
engaged in a variety of strategito reach out to the counties. Examples of activities the
CDCR senior leaders provided include:

o Weekly teleconferencesithr stakeholders includg probation, the Sheriff’'s

Association and the Caugrstarting in April,

e A presentation at a California Sta8heriff's Association meeting,

e Three webinars for probati and sheriff’'s staff,

¢ Regional presentations for county probatand sheriff departent staff were
held in Los Angeles, Fresno and Gaénd

e An Internet site for counties to ass CDCR presentations, handbooks and a time
calculation manual was creatéd.

The Board and Paroles Division also pd®d joint presentatiorend briefings as
well as separate presentations with cognt@ issues that pearh solely to their
respective divisions. Fingll the regional Board and ParsIBivision staff continues to
meet with the counties in thigiespective catchment areas.

Throughout September and October, Boand Paroles Division staff jointly
travelled to jurisdictions throughout Califda to discuss and to develop mutually
agreeable procedures for the state and thmadted county stakeholders regarding the

transfer of parolees from supervision by thtate to post release supervision by the

counties and the processing and custadystate-supervised paroléeDefendants



proactively shared theValdivia processes for notice and hearing. Presentations included
issues such as: how to read the Boarders, dropping of parole holds, controlling
discharge dates and optional waiver revieW$e Board and the Paroles Division also
have provided presentations for a single ¢puvhen requested. The counties have been
provided a telephone contact that is avail&##lehours a day to answer any questions or
concerns regarding the heariagd/or confinement procesgeBefendants do not believe
the counties’ post releaseapervision is part ofaldivia and as such, their efforts to assist
the counties focused largely on workinghwthe state- supeised parolees.

Regional Board and Paroles Division stadintinues to provide information and
to meet with counties to pblem-solve on a regular badi¥he Board has met with the
sheriff and jail commanders in each couhty.

Defendants continued to inform Plaintiffs and the Special Master's team
regarding changes in practice, policy andfegulations regarding Realignment issues.
Meet and confer sessions tlatdressed Realignment issues were held on September 7,
2011 and January 5, 2012. Defenigaprovided opportuties for Plaintiffs to offer input
into policy and regulatin changes that resulted from Realignnfeand to attend
scheduled training and information sessitorsBoard and Paroles Division staff.

During this Round, the Board went througk firocess to revise and get approval
for changes to Title 15 CCR 88 2606, 2635.1, 2646.1, 2733, 2740, 2742, 2743, 2744 and
New § 2742.1, which were necessitated by Realignment. The public comment period has
ended. The Board is scheduled to review the changdsdb@approval on February 22,
2012. If approved, the regulation package will be submitted to the Office of

Administrative Law forapproval and adoption.



Implementation Impact
Caseloads
Board and Paroles Division ggections regarding the impt of the transfer of
lower risk offenders to county Post Rele@semmunity Supervision (PRCS) appear to be
similar to initial projections. The Office of Research indicates that the number of parolees

placed onto PRCS status by month from October through Decertiber is

October 3,104
November 4,732
December 4,539
Total 12,375

The caseload for parolees supervised bystage has declined slightly each month
since the inception of Realignment. In Jthy caseload for acvparolees was 103,390.

Caseloads supervised by the stateesthe inception of Realignment are:

October 102,057
November 100,797
December 98,717

Valdivia Process

The impact of Realignment on tMaldivia process is difficult to assess because
of the early stage of implementation and changealata collection systems. At this point
it appears that Defendants have been abldetose systems andrategies to address
implementation problems without negatively impacting the timeliness oW#hdivia
process. Like parolee caseloads, as notedahble | below, there has been a slight
decrease in the number of assessmeni€ 8 and initial hearings (PCH) in thé&ldivia

process.



Table|*?

Number of RTCA and PCH HearingsHeld by Month
July 1- December 31, 2011

Month July August September October November December
RTCA 7,037 7,566 6,895 6,198 5,689 6,400
PCH 5,919 6,867 6,366 5,768 5,133 5,661

The number of revocation hearinigsless than initially projected.Revocation hearings

have shown a notable decreasesithe beginningf Realignment?

July 575
August 658
September 668
October 603
November 350
December 349

This may be an artifact of the reduced confinement time frames with Realignment that
appears to be resulting in neoparolees negotiag a settlement ahe probable cause
hearing .

Realignment has resulted in an increas¢he number of noin custody (NIC)
hearings held*> The more than doubling of the number of NIC hearaggears to be an

artifact of some jails not being willing to hold state-supervised parolees so where possible

the Paroles Division igsing NIC hearings.

July 15
August 24
September 26
October 24
November 50
December 62

Staffing Changes



Realignment will result in a significant decrease in both Board and Paroles
Division staff. Staffingreductions due to Realignment arecurring in tle Division of
Adult Institutions and planning is underway in the Paroles Divisioli feductions to be
implemented July 1, 2012. To address the current and projected vacancies, the Board has
begun to consolidate revocation centers.the last quarter of 2011, the California
Institution for Women revocation center wamsolidated into the California Institution
for Men revocation center. In January 20t Deuel Vocational Institution revocation
center was consolidated into the Rio ConsamCorrectional Centeevocation center
and the North Kern State Prison revocation center was consolidated into the Wasco State
Prison revocation center. The Board is in labegotiations regardg additional mergers.

Staffing reductions have been organizedgroups commonly referred to as
“waves.” Wave 1 staffing reductions inded a decrease of 14.5 vacant positons.
Position reductions were primarily from supipand clerical functions. Projected Wave 2
position reductions will be effective July 2012 and will include 51.6 positions, 41 of
which are currently vacant. In this wave ofiuetions, there is an increase in the number
of direct service positionsliminated, such as éh elimination of 10.4 deputy
commissioners. One quarter of all deputy commissioner positions and clerical positions
are currently vacant and one-third of progrtaunhnician positions are vacant; Paroles
Division is also operatingvith 13% vacancies among para@gents. The Department of
Adult Institutions has eliminated aNaldivia-related case record positions at the

institutions®®



Implementation Challenges

As expected, with a change of thisgnaude, there are several implementation
challenges that have arisen. The most chalfengt this point in time appear to be jails
refusing to hold state-supervised paroleedyeaatease of parolees during and after the
Valdivia process, and a decline in parolaesepting the ICTDP remedial sanction.

Early Release

Depending on the size, capacayd practice of theotinty, some counties are
finding their jails are overcrowde This has resulted in earlyl@ases of both parolees in
various steps of thealdivia process and/or during the stao period. In some locations,
jails will not accept parolees facing onlynakng revocation for booking. The revocation
database indicates that, rarely, parolees karoked but released before service of the
notice of rights and chargésor, more often, before aqivable cause hearing can take
place. The counties do not always notify pamyents of these releases timely, posing a
potential risk both for supervision and for timely completiorivafdivia requirements.
The Paroles Division is working with cousgsg to try and understand the nature and
magnitude of the problem and to develop possible solutfons.

Faced with the challengef not being able to hold parolee in a jail for
revocation proceedings and/or the releasepafralee while in the revocation process, the
Board has worked with the Paroles Divisibm create an option for a settlement
conference when a not-in-custody hearing ivéoheld. This process conforms to all
Valdivia requirements and creates an early hearing and settlement option when a probable

cause hearing has not been held. Plaintidye provided input into the Settlement
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Conference option policyHearing Directive, 12-01, Crimal Justice Realignment Not-
In-Custody Process is ung@ing final revisions.

Remedial Sanctions

The legislated decrease in the amountiraE that can be served by parolees for
revocations has resulted in a significant dase of placements in ICDTP. The Special
Master team, as well as Board and Parolessiaimistaff, observes th#tere has been no
change in the level of referrals, but the pergrrejection rate has increased considerably.
In light of these patterns, the Office of Qfféer Services is discussing with the relevant
stakeholders whether the ICDTP program shoelanodified to better align with the new
law.

Parolees in ICDTP by Month 2031

July 1,437
August 1,356
September 1,525
October 1,459
November 1,289
December 1,142

The number of placements in electronic home detentidD)(&s remedial
sanctions appears to have remained the $ame.

EID Remedial Sanctions by month

July 398
August 394
September 409
October 427
November 436
December 442

11



Over-detention

Realignment has given rise to a risk over-detention. The Board remains
responsible for ordering thiength of incarcett#gon, but the countiesalculate release
dates. All parties have obsedveases in which the state’s and the county’s calculations
differed, especially where state processes ig¢@esecondary orders with which county
staff are unfamiliar. Some reportedly reedltin parolees remaining in custody longer
than ordered. The issue of over-detention fisadter in dispute between the parties as to
whether it falls withinValdivia. Both divisions have employed multiple methods to
address these difficulties andntinue to problem-solve.

Revocation Extension

Finally, Realignment will have the efft of greatly reducing the population
affected by thevaldivia requirements for revocation extension, the proceedings that can
extend a parolee’s revocation term for ustody misconduct. Defendants understand the
new law to limit revocation extensions fmarolees with holds or revocation terms
initiated before October 1, 2011; Plaintiffeterpret it as ending all authority for
revocation extensions as of that d&t&@he parties are addressing the dispute concerning
this, and related provisions, dliscussions as well as in the comment process for pending
regulations.

Under the broader intergegion, then, the only paras subject to revocation
extension will be those with life sentences, or those who have served their terms by
October 2012, with a predictably small nuentof exceptions whose pre-Realignment

terms were already extended because-ofistody misconduct during 2011 or 2012.
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Defendants’ numbers are consistenthwthese assumptions. The revocation
database reflects more than 100 cases braughthly early in the Round, and a steady
decline in new cases each month since Realignfidrite total for the Round was less
than 1% of parole revation actions initiated.

Revocation extension has been one ofldveest scoring functions in terms of
timeliness. The pre-hearing steps welle7@% timely or less and commonly the late
cases outnumbered the timely ones. The @easteps fared bettewith percentages
generally in the mid-80s. For unknown reas, since Realignment arguably affects
CDCR institutions the least, the lowestgentages were in the most recent month.

Most of these timeliness numbers were improvements, however, over recent
Rounds” Additionally, Defendants assert that these parolees do not have a liberty
interest at stake in that theye already serving a term whtrey are charged; the only
exceptions would be any parolees set teast before revocati@xtension proceedings
conclude.

Plaintiffs’ monitoring also suggests bbtened difficulty with ADA and effective
communication issues in these proceedfigehe Special Master has not observed these

proceedings in operation.

High-Priority Due Process| njunction Requirements

In addition to the requirements andogress discussed in this report, the
Permanent Injunction, and subsequent Ordeositain at least 30 more mandates for
which Defendants must demonstrate compliarke.in the last three reports of the

Special Master, this section highlightsey issues and defers discussing other
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requirements. Problematic practice has beleserved in each of the areas below, each
over the course of severalays, and Defendants have mwbvided demonstration that
these have been addressed. The SpecialeMagiain encourages Defendants to make
these a priority.

The Board has taken an important stepata the demonstrations it must make to
this Court. Executives took a detailed lookaditcourt-ordered requirements and began
outlining an overarching strategy. This comprehensive, strategic approach, in
combination with project management principles for its implementation, is a very
welcome addition.

Information technology holds the key to much of Defendants’ obligation to
demonstrate compliance and there have begnfisiant drawbacks to reporting ability to
date. There have been Orders for improverserte the earliest dayd the Mastership,
and further Orders were necessary in 201@rdlis partial compliance on each and their
deadlines are long past.

The Realignment laws have genedateew practices and new problems; all
divisions have worked on spotting these isseethat tracking of them can be automated
and the problems solvéd.The Board designed major changes to adapt to these new
tracking and information needs. Reportingrédlecting new data gathered, a greater
diversity of hearing locatins, and a new logic for hote think about the casé%In the
process, the Board is kiag the opportunity addressome of the longstanding
inconsistencies or inaccuracies in prior reporting mechanisms. While a few of the new
reports are in limited use and many other furdiand reports remain in process, Board

staff and information technology contractaverked effectively, generating remarkable

14



progress in such a short time. It will be cali¢or resources to remain with this project
until it is complete.

In the meantime, the pre-Realignmenpading structure is the primary vehicle
for demonstrating compliance. Small changes evident, and manyf the limitations
detailed in previous reportsf the Special Master renmirendering firm conclusions
impossible.

Promisingly, the rates of timeliness of shsteps in Defendants’ process appear
to have been sustained at pre-Rewatignt levels. There is an importataveat. More
than half of the hold dates are manually entered. If hold dates are incorrect, the automated
timeliness calculations will also likely be inaccurate. Defendants conducted a verification
exercise during this Round and found that 1déf%he examined hold dates did not match
another source. Half of those varied by mibr&n a day; indeed, many were off by more
than three days. This exercise left ogka question of whethet was the revocation
database or the comparison source that was more actuféatss, there is an indication
that a substantial additional pentage of cases may be late.

For these reasons, this database, axadanot provide definitive answers for
compliance reporting. Defendants will likelyeed to determine additional means to
substantiate the accuraof the timeliness report§, provide supplementary material, or
make the case that timeliness compliance is sufficient even with that amount of
uncertainty taken into account.

Valdivia, of course, finds its source iMorrissey v. Brewer, the seminal case
identifying the elements of due mess in parole revocation hearirigsMorrissey

specified that “minimum requirements ofue process ... ingte” (1) notice, (2)
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disclosure of adverse evidence, (3) a righteécheard and present evidence, (4) a right to
confront adverse witnesses unless thergasd cause to deny that, (5) a neutral and
detached decisionmaker, and (5) a written mcDefendants’ systetmas deficiencies in
several of these areas.

Defendants correctly note that the systantudes several prettions to preserve
these rights. Primarily, the universal appgoiant of attorneys provides an important
safeguard to prevent due process violatiand to mitigate the effect of any that may
occur. Both Defendants’ “Decision Reviewdrocess, and writs to superior courts,
provide avenues to correct dpeocess violations if they were not adequately addressed

during hearings.

Notice of Rights and Charges

Nature of the practice

To provide due process, CDCR muslivde notice of the allegations to the
parolee, giving adequate information in stifnt time to prepare a defense. There have
been significant numbers of Charge Répothat do not provide a “short factual
summary” sufficient to communicate the basistfee charges and there is some work to
be done to ensure that agents include allgdsam the original notice that they know, or
had available from file information, as the time the notice is writtef.For studies of
the frequency of deficiencies, please seeiptevreports of the Special Master and both

parties’ montoring reports.

Given the immediacy of the demand$ implementing Realignment, it is

understandable that Defendants did not axfdtieese issues duritiggs Round. It will be
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necessary to demonstrate compii@ on these requirements befdarfaldivia can be

concluded.
Timeliness

Paroles Division was able to maintain the timeliness level established in recent
Rounds -- indeed, it was sligjhimproved forthe full Round®® Likely between 90-958%
of service was completed timely; the most regaonth declined a couple of percentage
points, which may or may not be a egflion of barriers posed by Realignm&hit was
common to complete a late service in ddifional day. The longesime was recorded as
29 business days, and more than 100 cases were shown as served late enough that it
would have been impossible tovieaa timely probable cause hearffigrhis is a very
small percentage, 1/4% of all service. Accogpio printouts, for 2%or 920 parolees, no
attempt was made to serve th&hDefendants indicate that this can occur when notice

agents learn that the para@gent intends tlift the hold, renderig service unnecessaty.

As to reasons, Defendants manage obstaodisso that thesalmost never create
a delay; among the few recorded instances v/ih@o or more attempts at service were
required, the vast majority was completed by the Stipulated Injunction timeframe
nevertheles?’ By far, the most common reasons meteml for service delayed more than
a few days were late papenkgrrocessing and thgarolee being in transit. To date, few
indicated that an early release from jail calkde notice service, a concern attendant to

Realignment.

Service was late more often with extradition cases, which were only 70% timely

for the full Round, and below 50% in recent morfthExtradition cases constituted 2%
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of all parolees served notice during the Rotiitimeliness difficulties were particularly
heightened by Realignment because paraeesow transported t@ variety of county

jails instead of two entry points, requiring a new system to track and respond to their
arrival. Defendants report dh all involved divisions havéeen working to determine
more effective mechanisms, and Paroles $lovi management recently began monitoring

the timeliness of this step for improvement or further néeds.

Similarly, parolees kept in the comnmiynwhile pending revocation hearing were
served late, even according to an extentl@eframe, or not served, more often than
mainstream cases, with a timeliness rate of 82%ilot in custody”cases constituted
1/3% of all parolees seed notice during the Rourfd.For those parolees who were
served, this is less impactful because, withrger time to the first hearing, they still had
a substantial time to prepare a defefideis problematic tha8% of these not-in-custody

parolees appear not kave been servéf.

Performance on both in-custody and owonunity service timeliness may fall
short of these numbers because of the hold derification issue deribed above. It is
also unknown whether previous issues withsth database reports have been corrected.
This analysis does not include open casasibstantial subset of the population that may

or may not be consistewith the completed cases.

Probable Cause Hearings
Natur e of the practice
The probable cause hearings the Mastershserved were consistent with those

seen previously, with the same strengiimsl weaknesses. Procedures ran smoothly at
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those jails and Board staff perted similar activity at the other jails in which they
personally hold hearings. Realignment doesseein to have affected these proceedings.
The principal risk it seems to pose concerns timeliness, which will be dis¢oBsed

Probable cause assessment: While a number of probableause hearings are run
well, some are conducted solely as nedgmns and do notnvite probable cause
argument or make probable cause findirgjeud. It is a necessary condition for
compliance that what is heldastually a probable cause hearing.

Defendants have not told the Special Master of any attempts to address this
specific issue since the Octali#009 report indicated this wé&nearing the point that a
court order is warranted”

Factual findings: Morrissey notes, “The hearing officer shall have the duty of
making a summary, or digest, what occurs at the hearing terms of the responses of
the parolee and the substarafethe documents or evidenggven in support of parole
revocation and of the parolee's position. The decision maker shaliktate the reasons
for his [/her] determination and indicateetlevidence he [/she] relied on.” Multiple
studies over time have revealed siigaint deficiencies in this regafd.

Given the immediacy of the demand$ implementing Realignment, it is
understandable that Defendandid not address these prblea cause hearing issues
during this Round. It will be necessary tandmstrate compliance on these requirements
beforeValdivia can be concluded. It is Defendani#ention to do s@rimarily through

attorney concerns directed to @mhanced Decision Review process.

Timeliness Probable cause hearings constithite largest group of hearings in the

revocation process, and their timelinessthie most difficult to discern. It could be
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between 82-95%; it is most likely towardethigher end of this nge, but Defendants’
system is not yet able fovide any greater certairity.

Probable cause hearings after extradition were 95% timely overall. They dipped to
90% when Realignment was implemented,thatrates have been rebuilding each month
since>® Postponements constitute as much asdB%robable cause hearings, but these
numbers have diminished aiatically in recent monthsvhich may be a product of
Realignment! Timeliness calculations are not currently possible.

Defendants have not been holding probatalase hearings whehey intend to
hold the revocation hearing “not in custody” though, as discusged, they have begun
a “settlement conference” stdpr certain of those parmeés, without an associated
timeframe requirement. This analysis does not includ@en cases, a substantial subset
of the population that may or may notd@nsistent with the completed cases.

As to optional waiver reviews — a hearsigilar to probable cause hearings -- the
parties negotiated a policy thaent into effect in 20187 it gives no firm deadline for
optional waiver reviews, butloes direct that they be placed on the next available
calendar, “normally ...within three businedays.” In the months reviewed, only 11%
met this goal. Nearly all were concludeg the subsequenteddline for a revocation
hearing®® Activated optional waivers constituted 10% of all hearings, about the same as

pre-Realignment numbers.

Revocation hearings

Natur e of the practice
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The following analysis assesses the stafu3efendants’ praates on the hearing
requirements indicated iMorrissey. Several show a very high rate of good practice;
some continue to show problematic preetiGiven the immediacy of the demands of
implementing Realignment, it is understabte that Defendantdid not address the
identified revocation hearing issues dgri this Round. It will be necessary to
demonstrate compliance on the key due propesstices in revocain hearings before
Valdivia can be concluded. This will be impartaas the reviewdelow suggest due
process problems may be occurring in u®% of revocation heargs — cases where it
appears evidence may have been used unfaplto 15% late hearings, and an unknown

percentage of written records insufficient uniterrissey’s definition.

These percentages are an approkiona based on totaling the practice and
timeliness problems detailédfra. Board Order completeness)d some other issues, are
not quantified, which could makke total higher. Some of the facially problematic cases
described here might be explained if hat researched, and there may be overlap
between the categories.d., the same case might be laied have had late-produced
evidence), which would make the total low&hese numbers, thus, are not precise, but
should be taken to illustrate that due psscproblems occur across the spectrum and the
frequency is notle minimus.

It is Defendants’ intention to demoretie compliance primarily through attorney

concerns directed to an emtad Decision Review process.

Disclosing adverse evidence: The Permanent Injunction requires providing the
parolee the evidence on which the state intendslyaat the time an attorney is appointed

or, if discovered later, as soon as preadtle before the hearing. Defendants’ policy
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requires exclusion of evidence provided fag fhist time during haring, unless the state
shows good cause for nmtoducing it earlier.

The Mastership examined all caseswhich an objection on this basis was
reported. Overall, these constituted less th®# of revocation hearings. Not only does
this indicate good practice, but with fewer swthections than in the previous Round, it
suggests an improvement in providing evidence tirrrely.

Among these objections, hearing officers appeared not to follow policy 67% of
the time, apparently letting the evidencenitthout any assessment of whether there was
good cause to produce it so late, or mxording the objdmn at all.

Right to be heard and present evidence: The Mastership reviewed all
objections on point and Defendants tone to preserve these rights w8llThe review
identified potential problems with the rigtd be heard in less @h 1% of revocation
hearings. This demonstrates, arguallgatisfaction of expected behavior.

Data reflected some objections concernirgrings being held in absentia or after
the parolee had been removied being disruptive. These wee infrequent; the Special
Master has insufficient information to reach a conclusion on whether these present any
significant limitation on the system proudj for the right to be heard. Examples
surfaced of parolees Imgj denied their witnesséSthe ability to cross-examine a key
witness because an interpreter was not present, and an attornegaigultation during
hearing. Each of these also appearedirarecorded objections, though a comprehensive
examination of all revocation hengs was not undertaken.

Right to confront adverse evidence: The Permanent Injunction specifically

highlights this right, and further orders of this Court were necessary in 2008. Some
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progress was made in 2009 but none hasnbgemonstrated since that time. The
Mastership’s reviews during ilfRound confirmed continuggkroblems in applying the
law.>® At a rate of 4-6% of revocatiorearings, this has an impact on fairn&ss.

Elements of violations proven: It was common for legal arguments to be raised,
according to outside tracking, but the heariegord gave no indication that the argument
was considered and that the state’s ewdeavercame it. This was most common in
arguments that one or more elements waye proved and that there was insufficient
evidence for a charge or theseaas a whole. It may be that hearing officers considered
the arguments and the failure is in docataéon. The cost would be high, though, if in
some cases hearing officers revoked |es® without the charges being pro¥in the
absence of the hearing record discussiegatiyument and the decisionmaker’s reasoning
concerning it, it is impossible to determine whether the issue was with documentation
alone, or with due process.

The Mastership’s study of this topic svaot comprehensive. It suggested that
these omissions may occur in 1.5% of revaxatiearings, indicating that this potential
problem was rare, if the resultése generalizable. Defendardargue that the fact that
parolees are represented by attorneys shmitigate the Defendants’ culpability for
assuring that proper evidence is present.

Bias: Morrissey requires a neutral and detacdh hearing officer or body.
Objections on point are rare in Defendants’ system and appear to be handled well in
Board Orders. The system appears to be working well in this regard. There were a

handful of other objectits alleging various fans of unfairness in the system; these, too,
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did not raise any major concerns for the Mestip and appeared reasonably handled by
the hearing officer&!

Written hearing record: As notedsupra, a written record of the proceedings is a
requirement of minimum due process. Pragiaeports of the Special Master have
detailed deficiencies in this regardVhile the Mastership did not undertake a
comprehensive review, the team does neignificant improvement in capturing
confrontation rigks objection$? which previously had often been missing, and the
quality of the factual basis for finufjs was high in the records review&dCapturing
other objections, motions to dismf8sand some other aspects of the hearing records, is
less successful. The Mastership did not attetmpuantify issues with completeness of
written records.

Timeliness

After taking into account possibly inagete hold dates and postponements for
state witnesses withbgood cause (see discussion elsewhiarthis report), it appears
that revocation hearing timeliness was between 85-9@xtradition cases and hearings
after optional waiver activation were consigt with this. Notin custody hearings
showed a nearly perfect timeliness r&teDefendants are to be commended for
maintaining these percentages; they ammnparable to recent Rounds and appear
unaffected by Realignmefit.

Postponements for state witnesses: The practice of postponing hearings for state
witnesses undermines timeliness statistics and fairness. The Mastership examined all
such cases reported during the Rotfhth some, Defendants determined whether there

was good cause for the absence and wereutamefreschedule the hearing within the
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Permanent Injunction’s deadlifié. An equal number were more problematic, however;
orders indicate the heags were postponed over therglaes’ objections without
knowing any cause for the witness’ absencewyithn the knowledge that the absence was
not justified’® Defendants report nearly all of these cases as timely despite hearing times
of as much as 82 days without good cause.

This issue was concentrated at only siakions, and more than half occurred at
Los Angeles County Jail. Problematic postponet:m@n this basis constituted 1% of the
revocation hearings during the Roundyuably a relatively small percentage.

Remedies

Defendants have taken an additional steprovide fairness in their system by
offering a remedy for parolees whose heariags held late witout good cause. While
not required by the Permanent Injunction, Deli@nts will provide an additional measure
to address the inevitable timeliness breakdotlvas occur occasionalin a large system.

The Board’s extensive work on negotieis came to fruition during this Round,
and the policy is authorized for implementatishortly after the writing of this report.
Staff has been trained and the revocationldesta has been modified to accomplish this
changé’?

The remedy is day-for-day credit forethumber of days by which probable cause
hearings, optional waiver reviews and revamahearings exceed their timeframes, and
for some revocation extension proceediffgs.any revocation meets these criteria and
the final hearing occurs on the"68ay or later, the case is to be dismissed.

Remedies apply to incarcerated parolebs receive a revocation term and not to

those who are released. It domot apply if there is good wse for a delay, for serial
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delays if only one had good cause, or whiwe parolee specifies a time-limited time
waiver and the hearing occurs outside @ftttand it does not provide for reviewing the
length of the delay. Plaintiffs kie objected to these limitatiofs.

Despite not being constitutionally mandita system of remedies provides a key
assurance of protecting due process as part of an overall system, and instituting this is an

important advance.

Requirementsin Substantial Compliance

As discussed in previous reports thfe Special Master, where Defendants’
systems have proven highly effective consijeover time, the Special Master will
consider those requirements to be fulllll@nd they will be termed “substantially
compliant.” Plaintiffs continue to dispute tHaubstantial compliance” is relevant to this
case.

The Special Master maintains that gosdrk deserves recognition and reward
and that removal of items thhtive been complied with over time allows all parties to
concentrate on other important issues.

Substantially compliant items will generally remain within the Permanent
Injunction, but the Special Mastand the Plaintiffs will discainue review of such items
unless they are inextricably linked with review of the hearing process. Requirements will
remain in this status unlessdaantil a significant decline iperformance surfaces, or if
and when it is appropriate to seek remdvam the Permanent Injunction. Defendants
should continue to review these items idgrquality improvement efforts at regular

intervals to prevent such a decline.
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In April 2011, Defendants made the case for four requirements to be considered in
substantial compliance. They also soughtbstantial compliance finding on two aspects
of remedial sanctions requirementseT®pecial Master’s thoughts follow.

Parole Administrator reviewValdivia Remedial Plan page 4, flowchart)

One step required by théldivia Remedial Plan is for thearole Administrator
to review the revocation packet to determine whether there is sufficient basis for the
charges to move forward and whether a Remedial Sanctions placement is
appropriate.

The standard for timeliness is somewlatlear in the Permanent Injunction.
Defendants measure timeliness according to the standard laid out in the flowchart; this
differs by two business days from the RemeBiain. Both are attached to the Permanent
Injunction. The flowchart stand& has been in use sintee outset of implementation
without objection, to the Special MasteKaowledge. The Specidlaster has already
found the two steps preceding this, which eaithe seventh and eighth business day, to
be in substantial compliance, so Parolemimstrator reviews aad not logically be
expected to occur earlier than the ninth besinday standard Ingj applied. The current
practice also does not deter timely appointment of counsel, which occurs on the same
date and has also been found in substantial compliance.

Defendants reviewed a large group Bfrole Administrator reviews for
timeliness’* While Defendants took care to usaedam selection method, the 1,197 cases
constituted less than 1% of all cases handlddigtstep in the two-year period reviewed,

so cannot be considered representative. Neeleds, it is a substia number of cases
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giving a useful snapshot. Additionally, the 8f@rship updated this information with the

aggregate numbers for the most recent six mdfths.

Timely’® Late  within 1-2 >3 business latest not
business days days late reviewed
2009-10 89-94%" 4% 93-98% 4 cases 13 business 2%"®
study days late
Jun-Nov ‘11  91.3-96.3% 0.2% 91-96% 20 cases cannot tell 3.5%

Throughout this time, Parole Administredadid not review some cases because
they were extradition cases; this is agiice adopted by Defendants with which the
Plaintiffs do not agree. There are smalieimbers of cases not reviewed for other
reasons. Defendants indicate that some caggmear as missed but were actually
reviewed but not recorded because of issugk the revocation database (especially
missed entry, locked out because had proceeded to charge step, and supplemental
charges)?®

As indicated, the percentage of timely cakas been maintained at solid levels
for years and appears have improved in 201%. A few institutions had more late cases
than the systemwide totals, but none exceeldédin the 2011 review. The total cases
with very late times to completion remained extremely sfdlhe number of cases not
reviewed worsened slightly.

The Mastership believes these complaitevels were accomplished, and can be
maintained, because of systems Defendantsimpilace. For example, they expect
Paroles Division regional leaders to monnussed cases monthly and a corrective action
plan is encouraged if percentages increaseoR¥ore; they report that such plans have

been submittetf
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In onsite interviews, Parole Administredoregularly describe their review as
including checking for probable cause and support for the charges, as well as considering
remedial sanction. A revocation database report titled Parole Administrator Statistics is
one means for determining the decisions rasylfrom this review. This report reflects
that in recent months, for example, about 1&Pelecisions at thistep requested more
substantiation, changed the cutee decision to continuen parole or dismissed the
charges — presumably some of these weed to lack of evidence — or newly
recommended remedial sanctidfisddditionally, the Parolé/iolation Decisionmaking
Matrix captures cases where the Parcd@ministrator endmed other staff's
recommendations of remedial sanctions.e3éh sources indicatthat the necessary
substantive review is occurring.

This step appears to be accomplishing its intended purpose. The timeliness
numbers are reasonably good, even taking actmount cases not reviewed, and this has
been sustained over time. This performamgesufficient for the Special Master to

consider this requirement be in substantial compliance.

Range of disposition option/aldivia Remedial Plan page 5)
The Valdivia Remedial Plan requires that hearing officemave the complete
range of options to resolve the case (continue on parole, credit for time served, release
from custody with peding charges, remedial sanasécommunity based treatment,
reduce the offer downward, dismiss some or all of the charges).”
Defendants distributed this instructionpolicy and they indiate they have also
communicated it during trainirfj.Defendants made all of theesptions available in the

revocation database screens in whictarimg officers record their decisioffs.The
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Mastership has seen these various dispostduring hearings and in Board Orders and
revocation database reports. The Speciastbtais not aware of any accounts — from
attorneys, parolees, Defendants’ staff, or monitors — that the range of options was not
available to the hearing officers.

The Special Master finds that this regment is in substantial compliance.

Parolee witness list(Valdivia Remedial Plan page 5)

If a case is proceeding tevocation hearing, théaldivia Remedial Plan calls
for the parolee to provide, atetltonclusion of therobable cause heagna list of any
witnesses desired.

Defendants routinely provide a formrfehis purpose tahe parolee when
serving his notice of rightand charges, and attorneysrocoonly consult with parolees
and submit this form after rejectiran offer at a praéible cause heariff§.CalPAP
affirms that Defendants’ staff collects this form consistefitly.

The Special Master is not aware of argports from attorneys, parolees, or
monitors that submitting a witness form was allowed. Likewise, Defendants reviewed
attorney objections and monitoring regofor 2009 and 2010 and found no objections
concerning denial of witness lists.CalPAP has raised sonmncerns about hearing
officers requiring an offer of proof befoepproving some witnesses; Defendants assert
that this only occurg an attempt to reduce redund&egtimony. CalPAP has expressed
this concern in principle, but has not index there have been any unfair denials of
witnesses when submitting lists.

The Special Master finds that this r@gment is in substantial compliance.
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Standards, guidelines, and a@ming for the effective asistance of state-appointed
counsel(f 17)

CalPAP administers the panel pdrolee attorneys, and it hamintained a set of
standards and guidelines for the effectiveistiance of state-appointed counsel long
term. CalPAP has required atteyntraining in these standardas well as other aspects
of Valdivia representation and operations, ajutar intervals since implementation.
CalPAP also operates a quality assurancesisys$ihat includes regai data collection
and review and attorney observatidnt is the Special Master's impression that these
are conscientiously conducted and effective.

TheValdivia parties have not resolved this item. While Plaintiffs have generally
been complimentary aboutetquality of representatioand administrive oversight
given, they are concerned thiae written guidelines needuch more specificity. They
note that the parties agreed in 2006 to kgvetandards on 11 ta@ and that most of
this has not been accomplisiiéd@hey also assert key guidance is missing from some of
the topics covered.

While acknowledging Plaintiffs’ position, ¢hSpecial Master believes that the

spirit of this requirement has been met anidiconsider it in substantial compliance.

___Remedial Sanctions “Third Prong”

Defendants have submitted three reports to the Special Master in which they
request a determination of substantial chamgze for the requirements of “self-help
outpatient/aftercare programs” and “alternatplacement in structured and supervised
environments,” which the parties refer to ectively as the “third prong” of remedial

sanctions? Plaintiffs believe Defendants hamet achieved substantial compliance.
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The parties have not reached agreement regarding the definition of the third
prong, what constitutes a sufficient amouwrtd location of such programs, what
constitutes consideration of such programs or whether a program constitutes a true
alternative to revocation. The Special Master will address each of these issues and make a
determination of whether substahicompliance has been achieved.

A significant consideration regarding all remedial sanctions at this time is the
impact of Realignment on both the number of parolees that will be supervised by the state
as well as the nature of the risk and needb®fparolees to be supervised. The projected
transfer of approximately 60% of curreparolees from state supervision to county
supervision will have a significant impact oretamount and type of remedial sanctions
appropriate for the remaining parolees and, geshon what the state has an obligation to
provide.

For each “prong” of remedial sanctiotise Permanent Injunction and subsequent
Orders require Defendants to establish that:
remedial sanctions includes these prograins
Defendants use these progréfns
the programs are “approprédy and fairly available®

the programs are given consideration at every step ofVHidivia
proces®’

© OO0 O

Remedial sanctionsincludesthese programs

Defendants argue that unlike the prograpscified in the Permanent Injunction
— In-Custody Drug Treatment Program (“ICDTP”) and Electronic In-Home Detention
(“EID”) -- the Court has allowed significarttiscretion regarding what constitutes the
third prong of remedial sanctiofs.The definition of thirdprong remedial sanctions

offered by the Defendants is:
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“Self-help/outpatient and self-tehftercare programs” means care

for or betterment of the parolee the parolee’s own efforts, in a

setting whereby the parolee leawsghout being lodge and fed there.

“Alternative placements in structured and supervised environments”

means there is a program with an organized structure and oversight

designed to assess and educate the patolee.

Plaintiffs assert that the Bendants’ definition igoo broad and should be more narrowly
construed. They offer the following as a definition.

“Self-help outpatient/aftercare programs” are therapeutic programs

that address some mental hkaihedical issue, or addiction.

Programs that would fall withithis category would include drug

treatment programs, sober living programs, anger management or

batterers’ programs, and the like.

“Structured and supervised enviroems” are programs that involve

significant structure and supervisionardedicated location. Community Based

Coalition, Day Reporting Center, Fem&esidential Multi-Service Center and

Residential Multi-Service Center all apparently satisfy this definftion.

The Special Master finds nothing in the Court’'s orders that preclude the
Defendants from defining and determining treure and content a@he third prong of
remedial sanctions. The defimitis of self-help/outpatienself-help aftercare programs
and alternative placements #tructured and supervised environments proposed by the
Defendants offer enough specificity to deterenimhether parolees are being considered
for such placements.

A broad definition of such programs is necessary to respond to changes in the
external environment over which the Defentdahave no control. The need for the
Defendants to retain flexibility regarding thature and type of programs is evidenced by

recent economic and legislative changes. A significant change in the economy often

impacts community-based programs. The asipof the recent economic downturn has
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resulted in the Paroles Division reducingntracts with community providers of third
prong options. Similarly, changes in theofie of the parolee population due to
Realignment will likely result in a need fdifferent types and amounts of all remedial
sanctiong®

Using the third prong definition offereloy the Defendants, the Special Master
will assess whether the services that Drefendants indicate arthird prong remedial
sanctions are sufficient to demonstrate thase are appropriately and fairly available
and that Defendants use them. The Special éMagtl also assess whether the programs

are being meaningfully congdced at each step of thaldivia process.

Programs Appropriately and Fairly Availableand in Use

Program Availability: There are basically two types of third prong remedial
sanction programs, those funded diredtfy CDCR and those that are funded by some
other source. Most state parole systems attempt to rely on existing community resources
and only fund programs in the absence ofarable community alternatives. All systems
have gaps in resources and rarely can praaildef the resources that would best support
effective reintegration into the community.

Both types of programs have changed in amount and location over time, but the
Mastership does not see these changesdepnatic for substantial compliance. These
changes sometimes reflect thoughtful analg$iseed on the part of the Defendants and
at other times are born of necessity. For examg®#veral county jails had such restrictive
entrance criteria for jail-based ICDTP thag thtate wisely chose to cancel the contracts
and target their resources to locations that are better able to serve the parolee population

in the revocation proces$:
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The list below includes programs thiaave been funded by CDCR and have
served as a referral for parolees in tegocation process. The Paroles Division has
oversight of some programsich Office of Offender ServicE¥ has oversight of others.
Not all of the programs are currently avhlla For example, The Parolee Services
Network was eliminated in 201® Capacity of programs, number of programs and the
location of services have nad over time. Program garipants are commonly drawn
from parolees facing revocation, as well as ofgaolees on supervision. It is impossible
to separate these two popudas with precision. Even ih those uncertainties, the
demonstrated availability and usage f@amedial sanctions collectively meets any
minimum standard necessary to satisfy Bee@manent Injunction. Some of the programs

that have been used for remedial sanction$are

Community Based Coalition (CBC)

Day Reporting Center (DRC)

Female Residential Multi-Service Center (FRMSC)

Parole Substance Abuse Program (PSAP)

Parolee Service Center (PSC)

Residential Multi-Service Centers (RMSC)

Substance Abuse Services Coordinating Agencies (SASCA)
Substance Abuse Recovery and Treatment Program (STAR)
Female Offender Treatment and Employment Program (FOTEP)
Parolee Services Network (PSN)

For Defendants trying to demdrege availability of third prong options funded by the
state, the agency budget is an indicatocahmitment to programs. While the level of
funding to such programs has decreased, it irsTsubstantial especially in the context
of the extremely difficult financial timeand the projected reduction in the number of

parolees due to Realignment. Defendants have clearly documented commitment to
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funding of the programs, which partially seras third prong remedial sanctions, over
time.

Fiscal Year Annual Funding Programs under Office of Offender Services'®

2005/2006 $26,420,676

2006/2007 $12,692,543

2007/2008 $25,773,379

2008/2009 $33,172,745

2009/2010 $34,295,643

2010/2011 $24,717,293

Fiscal Year Annual Funding Programs under Paroles Division'®

2005/2006 $27,385,261

2006/2007 $55,895,177

2007/2008 $59,617,249

2008/2009 $63,094,354

2009/ 2010 $66,521,993

2010/ 2011 $51,830,872

While there have been several recent budget reductions, Defendants still maintain
a serious commitment to remedial sanctions. Defendants informed the Mastership and
Plaintiffs of reductions to thirgrong program funding in May of 2011’ Cuts included
deferral of contracts for four programs thaid not been implemented and a reduction of
three existing residential multi-service centers and one day reporting center. Out of a total
of 3,104 program slots, ¢hstate eliminated 1982 While Plaintiff has characterized the
reductions as significant, the Special Mastiesagrees. Similarly, significant funding
reductions were made in the Office OGffender Services budget when the Parolee
Services Network was eliminated but this idesfs concern than it initially appears. This
non-residential program serve®0-900 parolees per year, only some of whom were

likely in the revocation process and Defendamtiicate they were not included in reports

of total third prong participan in any event. Finally, thSubstance Abuse Coordinating
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Agencies budget was reduced by $25.9 million for fiscal year 2011-12. In light of the
dramatic decline of the number of paroleesstate supervision ithe coming years, it is
hard to see these rediacts as significant.

A second type of third prong programtisee community-based service provider
who is not funded directly bgither the Paroles Division or the Office of Offender
Services. Examples of this type of pragr include referrals for treatment, housing,
education and vocational support, medicalaficial planning and other life skills. The
list below provides examples pfograms used for paroleascluding those facing parole
revocation.

Alcoholics Anonymous (AA)
Narcotic Anonymous (NA)
Salvation Army

Catholic Charities

Section 8 Housing

Career Centers

Substance Abuse Counseling
Food Assistance

Domestic Violence Programs
Mental Health Centers

Defendants created a website that alltmesgeneral public to access information
about existing community programs for all counti®sThis website provides a vast array
of services available in each county thatopa agents, parolees and their families can
easily and readily access. Taeare hundreds if not thousandssgmples of the type of
third prong programs not funded Hye state but that can beedsto provide support to
avoid revocation of parole.

Location of programs has varied overgin€Community-based providers who are
often challenged to find locations to sidfender programs typically run third prong

residential programs. The Paroles Division Wasked hard over the years to expand the
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locations of programs such as residential multi-service centers, citing programs even in
difficult financial times and despite communigsistance to programs. Not every region
has every program. It is unclear that evethwnore funding if all communities could or
should support all program types.

Program Use: The Valdivia Remedial Plan requires Defendants to use third
prong programs, though the extent is not spatifirhe parties have been unable to reach
agreement regarding whether there is a basa@mount of third prong remedial sanctions
that is required to demonstrate substamtahpliance with the Permanent Injunction. The
Special Master believes that the Permanent Injunction calls for the use of remedial
sanctions and sets goals foduetions in return to prison f@arole violations. There is
no mandate regarding the number or locabbrany of the three prongs of remedial
sanctions. The court has beelear that it considers good faith consideration of
remedial sanctions to be required.

The data on program usage has remained relatively constant until the
implementation of Realignmerit:* Program usage has declingignificantly for ICDTP
but has not changed much for third prong options.

A data set that helps to understand thiealveor of parole agnts, supervisors and
administrators who make by far the greatpstcentage of refeals to third prong
remedial sanctions is the parole viabatidecision-making instrument (PVDMI). The
decision-making instrument listee actions that a personshaade. The list of possible
actions includes referrals to many of the types of programs that are consistent with the
definition of third prong remedial sanctions. Data from the last round, October 1, 2010 to

June 30, 2011 indicates that of 116,159 posgiatele agent actions approximately 25%,
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29,565, consisted of actions that can be caestito be third prong remedial sanctions.
This compares with 36,925 recommenoasi for revocation oa rate of 349%™ Data for
this round, July 1, 2011 to December 31, 2Qidicates that of 72,980 possible actions,
20,518 or 28% were referred to third prongneelial sanctions. During the same time
period, 23,336 referrals for revocation reemade for a percentage of 32% Parole
supervisors and administrators also make dlgaecentage of referrals in addition to the
parole agents. Comparing data from the Iagi rounds of Special Master reports, it
appears that there has been and continubs ® significant propton of actions taken
by parole agents that can be construed toeferrals to third prong remedial sanctions
thus documenting serious consideration of such programs.

An external data source that the Spebalkster considers reliable and often uses
to verify the accuracy of Defendant’s numbeés data collected by the California Parole
Advocacy Program (CalPAP). Data frometRemedial Sanction by Location Summary
of CalPAP tracks the use of remedial samti and dispositionsuch as continued on
parole, credit for time served and dismiss@alPAP collects the data after the
appointment of an attorney gowill not capture the bulk ddill referrals that are made by
parole agents, supervisors and administrafidne. data reflects actions prior to probable
cause hearing, at the conclusion of the prabablse hearing, prior to revocation and at
the conclusion of revocatiohe parties disagree whetheontinuing on parole and
Proposition 36 should be considered remeshactions. For purposes of this discussion
the Special Master has considered a contirei@amcparole to be a remedial sanction but

not Proposition 36.
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Table!l™*

Remedial Sanctions by L ocation Summary
Without ICDTP, EID, CTS, Dismiss, and Prop 36
July 1, 2011-December 31, 2012

Month Per cent
July 1.94
August 2.10
September 2.26
October 1.66
November 1.30
December 1.19

The total number of refedsato third prong remediasanctions is 661 out of
36,813 cases for the six-month periddin approximately 2% ofases there is a referral
to a third prong remedial sanction. Thdses not include the significant number of
referrals to Proposition 36 th#te Plaintiffs dispute is remedial sanction. There has
been a slight decrease in the use of third prong remedial sanctions since the
implementation of Realignment. The time perisdoo short to determine if this trend
will continue. This trend may be the resolta reduction in the number program options
or it may be the beginning of the changehe demographics of the parole population
that is being supervised by the state.

Defendants have used several other rspam their efforts to demonstrate
consideration of third prong remedial sanctiahgach step. While there have been some
concerns about the reliability of the revooatdatabase, over time the trend is clear that
some consideration of third program remedaictions occurs at each step of the hearing
process*®

Ultimately Defendants conclude that in approximately a third of the cases,

referrals are made to third prong remedial sans. The Special Master agrees with this
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conclusion. The Defendants’ analysis incluBesposition 36 referrals which if excluded
would reduce this percentage. The Special Btastels confident thahe PVDMI data is
indicating that in approximately 25% of ems parole agents are using third prong
remedial sanctions. This percentage inaesaslightly if parole supervisors and
administrators actions areounted. Adding the mproximately 2% of cases that are
referred in the hearing process as measbye@alPAP, it appears that approximately
25% to 30% of cases are referred to tlprdng remedial sanctions without reaching a
determination on the Proposition 36 referrals which are significant, and arguably some of
the parolees placed in Proposition 36 programould be placed in remedial sanction
programs if Proposition 36 programs were n@ndated nor available. Program usage
clearly demonstrates that caoteration of third prong remedialnctions occurs at every
step and in a reasonable number of cases.

Plaintiffs have raised the concettmat Defendants shoulttlistinguish between
use of the programs for parole supervision and their use as alternatives to parole
revocation.*'” Plaintiffs raise a concern regarding textent to which a referral is truly a
diversion from revocation or ifact might constitute eithexr normal supervision strategy
or net widening. It is true that the hiing of these two populations makes it more
difficult for Defendants to meet their obligatitm clearly demonstrate that they are using
these programs as remedial sanctions. However, without well-designed and costly
research it is difficult if not impossible to @mer this question at this time. Evaluation of
programs is not a requirement of the Pament Injunction andhe Special Master
believes that Defendants can sufficiently demonstrate that they are using these programs,

even if the analysis lacks precision.
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Clearly the Paroles Division has and contst® take steps to attempt to educate
parole staff regarding evidence-based pcactith regard to effective supervision and
reintegration of parolees as they retuonirprison to the community. This includes when
and how to most effectively use the toolref/oking parole. The nature of the type of
organizational culture change that this regsitakes years. There are many indications
that the Paroles Division continues to mderwvard in this direction and while laudable,
it is not relevant to esuring due process in tMaldivia case.

Defendants have taken reasonable measures to provide guidelines for parole agent
decision-making that encourage diversitsaom revocation. The PVDMI attempts to
guide the parole agent to diveappropriate parolees based on risk and need from the
revocation process. Like the Plaintiffs, tBpecial Master has observed situations where
it is difficult to comprehend why a paroleg in the revocation process. The Special
Master encourages the Defendants totinoe to study the outcomes from the PVDMI
and to make adjustments where necesdaryensure appropriate diversion from
revocation. While this igood correctional practicée Special Mastatoes not believe it
is a requirement of the Permanent Injunction that every referral to a program be a
remedial sanction. Nor is there a requiremanstandard regarding what constitutes a
valid or effective use of remedialrsaions in the revocation process.

What is clear is the statagbal for reductions in return to prison for all remedial
sanctions was up to 10% @004 and up to 30% in 2006 but this was never a
Permanent Injunctionequirement. Moreover, in light of Ralignment and the change in
what will be the demographics of the pargbepulation to be supervised by the state it is

unclear if these goals make sense. Ostensitdye is an argument that these goals are
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unrealistic with the remaining more serioasd violent parolegopulation that will
remain when the less serious offenders dreamsferred to countgupervision. In light
of Realignment, the Special Master finteese goals to be gstonable and not a
reasonable determinant of whether the Defatslhave met the burden of considering
third prong remedial sanctions forrpkees in the revocation process.

In the final analysis the number atatation of third prong programs is the
prerogative of the state. The Defendants hdemmonstrated a continued commitment to
funding some programs and usiting resources of programs they do not fund that are in

the community

Consideration at Each Step of the Valdivia Process

Defendants arguthat demonstrating meaningful caferation at each step of the
Valdivia process is substantiatday training efforts, strcturing systems to support
consideration and program usage. The Spédeadter agrees thdhese are reasonable
measures to demonstrate considerationreshedial sanctions including third prong
sanctions. Notably, the Specidiaster found the consideration of remedial sanctions to
be in substantial compliance in 2010 ane thiscussion that follows reaffirms that
finding.

Training: Extraordinary training effortgegarding remedial sanctions were
initially required by Defendants. Remediahstions were a significant focus of training
for the Board and Paroles Division staff for several years. Staff was exposed to multiple
trainings on remedial sanctis. Defendants have been open to feedback and criticism
from the Special Master team regarding waysmprove the remedial sanction training

including making it more ieractive. The training hasatured into a thoughtful and
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valuable process for staff. Training on rehak sanctions haseen now added to the
Academy training for new parole agents aeguty commissioners making it an ordinary
expectation of their jobS® Processes to announce changes in programa/éikdévia

alerts and online resource guides are used to keep staff updated. The Board has been
creating online training modules for deputyroaissioners and has ensured that a session
regarding remedial sanctions is includéd.

System Structure: In addition to systemizing training, Defendants have built in
mechanisms to ensure consideration bpute commissioners, parole agents, parole
supervisors and parole administrators. Wiséefendants have designed their case
systems so that the case cannot move forward without an affirmative response regarding
consideration. The Paroles Division revisigsl entire violation process to promote
consideration of risk and need the parolee and to recommend based on risk and need
which type of remedial options should be ddesed in the violation process. A violation
cannot move forward without the paroleeatj and parole supervisor completing the
review of options outline in the PVDMI. &htiffs note that parole agents and their
supervisors do not always abide by the PMDiMidelines and that in some cases the
system override does not appear to makeesdnssome cases Plaintiffs note that the
PVDMI recommends either a remedial sanct@na return to custody and the parole
agent and the parole supervisecommend only a return to custody The system does
allow for discretion and while it can be arguibat this discretion is not always wisely
used the question at handcisnsideration not agreemenith the recommendation. The

PVDMI like any parole decision-making instrumds not perfect and if used properly
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will continue to be refined to better aligvith the best evidence regarding how to best
serve parolees to reduce recidivism.

Similarly there are mechanisms that require deputy commissioners to proactively
demonstrate in hearing records that thegve considered remml sanctions by
identifying what remedial sanction theyearecommending or the reason why they are
not. Plaintiffs correctly note that somepdéy commissioners use boilerplate language to
document their consideration and when that polége is inapplicable to the case, it gives
the impression that placement has beemmino thought. On otheoccasions, deputy
commissioners reject remedial sanctionsdohon misinformationbemut eligibility and
availability, implying, for example, that ICOMTis the only option. On the other hand, the
Mastership and monitors routinely observargg officers discussing remedial sanctions
during hearings, inviting and entertaininguasel’s argument about it, and making those
placements periodically. It may be trueatthpractice can improve, but consideration
clearly happens routinely irmearings and is sufficienfor Permanent Injunction
requirements.

Finding of Substantial Compliance

Defendants request that they be foundsubstantial compliance with regard to
third prong remedial sanctions as well @bk remedial sanctions. The Special Master
recommends the Court find the Defendants in substantial compliance with the Permanent
Injunction regarding third prong remedial saons but defers the issue of the first two
prongs of remedial sanctions. The issueahpliance with the ICDTP and EID prongs

of remedial sanctions will be deferred tother study the impact of Realignment on these
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programs. It is the belief ahe Special Master that the significant change caused by

Realignment will prove to change the requirements for remedial sanctions.

During previous Rounds, the following itemsreeletermined to be in substantial

compliance:

Requirements from the Per manent I njunction

e Unit Supervisor review

e Transmission of revocation packet

e Timely appointment of coursexcept Richard J. Donovan
Correctional Facility and California Institution for Men

e Counsel shall have accdssall non-confidential paions of field files

e Designation of information as confidential

e By the tenth business day afteethold, Defendants shall create a
Return to Custody Assessment

e Hearing officers do not increaske Return to Custody Assessment
penalty at the probable cause hearing

e Revocation hearings are to be helithin 50 miles of the alleged
violation

e Consideration of remedial sanctions at each step

e Plaintiffs’ counsel have access to information reasonably necessary to
monitor compliance

April 2007 Remedial Sanctions Order
As required, Defendants reviewed and régabion the items that were deemed in
substantial compliance during previous uRds. Their reports substantiate that
Defendants have maintained these items in substantial complfa@enote, the report
indicates that the number remains the sdonehearings held beyond 50 miles of the
alleged violation behavior; ihwas a concern as Realigamt shifted responsibility for
most transportation out of the control of fBedants, but Defendantgve been able to

maintain this requirement. CalPAP data &ddally confirms that there have been no
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hearings beyond the 50-mile limit in November and December 2011, a period not
covered by Defendants’ repdft.

Timely appointment of counsel was pi@wsly found in substantial compliance
except for two institutions. CalPAP data indesathat this situation is unchanged; those
two institutions remain out of compliance while the rest of the system has maintained its
high performancé®*

Defendants have requested a differenttineat for requirements that have been
in substantial compliance for some time, advocating that such items should be removed
from this action entirely. The Special Mastaglieves that critesi for such decisions
should be set comprehensively before taking #ttion as to individual requirements,
and therefore will not adopt this request as$ time. Discussions defining these criteria,

however, are highly encouraged.

Recommendations

The Defendants have demonstrated compliance with some requirements of the
Permanent Injunction, meeting its essential.d therefore recommend that the Court
order that the following requirements are gabsally compliant, and that the subjects
will therefore no longer be a primary focud Plaintiffs’ or the Special Master's
monitoring unless they are inextricably linketdth review of the karing process or the
remedial sanctions obligations of the Peremninjunction, or arise in the course of
investigating an individual parolee’s situatioThese items will remain in this status
unless and until it comes to the parties’ or the Special Master’s attention that there has

been a significant decline in compliance.
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These orders should apply to the following requirements:

e On or before the fourth business/dthe revocation packet is reviewed
by the Parole Administrator to det@ine whether or not there is a
sufficient basis for the case to move forward and whether or not
Remedial Sanctions/Cornmunity Based Treatment is appropriate at
this juncture Yaldivia Remedial Plan page 4, flowchart)

e The Deputy Commissioner/Parddministrator shall have the
complete range of optiore resolve the cas&d divia Remedial Plan

page 5)
e If at the conclusiorof the probable cause dmng, the parolee has
rejected the offer, pameé shall provide the Deputy

Cornrnissioner/Parole Administratoiittv a list of witnesses he or she
would like to call at the revocation hearindgaldivia Remedial Plan

page 5)

e Defendants shall develop standards, guidelines, and training for the
effective assistance of state-appoirtednsel in the parole revocation
process{ 17)

e Defendants shall use remedial sanctions/community based treatment
programs [in the form of] self-heloutpatient/aftercare programs, and
alternative placement in structureahd supervised environments
(Valdivia Remedial Plan page 1, Order June 8, 2005 C.5.)

| recommend that the Court order theféhelants to reporthe status of these
requirements to all parties every snonths, beginning on January 8, 2013.

Pursuant to the Order of Referencethe Special Master, the Special Master's
reports shall be final, no later than twer{B0) days after service of the final report,
unless a party files written objections wittetourt. If any party files objections, the
opposing party shall have twenty (20) dayslwd reply to the objections with the Court.

If objections are filedthe Court will consider the mattand issue an order adopting the

report in full or as modiéd, or rejecting the report.
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Respectfully submitted,

_IsiChase Riveland,

Chase Riveland
SpecialMaster DATED: Februaryl5,2012

Y The report may also use some language conventions. To the extent it characterizes progress and

compliance, these are often discussed separately, indicating that movement is significant, even where
results may be less evident. In assessing eitherghist uses the terms “sstantial compliance,” “good,”
“adequate,” and “poor.” “Good” performance is a high bar, and it takes sustained Rounds at that level to
reach “substantial compliance.” Wheiscussing problems, descriptoregiress in severity from “minor”

to “substantial” to “significant,” and then strasrgerms are used for issues of greatest concern.

2 Examples of counties who attended the presentation in Los Angeles included: Los Angelgs, San

Diego, Riverside and San Bernardino. Many counties were also in attendance at the other two regional
meetings. These meetings included representatiees the Board and Paroles Division as well as the
Secretary’s Office and Division of Adult Institutions.

3 http://www.cdcr.ca.gov/realignment/index.html

* The Special Master is aware that there are ordexsmigtrong v. Brown concerning the State’s

obligations regarding disabled prisoners housed intggaits. The Special Master takes no position as to

the applicability of the principles in those order&abdivia.

® See electronic documents titled AB 109 Roadshow PP and 3056 Hold PP.

® Conversation with Rodger Meier and Deputy Special Master Campbell, 2/3/2012.

" See DAPO Realignment Meeting Log for examples of past and on-going interaction by the Paroles
Division with the counties.

8 Conversation with Rodger Meier and Deputy Special Master Campbell, 2/3/2012.

° For example, see E-mail Jacob re-Realignmetityp€hanges. 9-6-11.pdf and E-mail re-Realignment
Policy Changes. 9-27-11.pdf

19 See E-mail Jacob re-Realignment Training. 9-16-11.pdf and E-mail Riley re-Board Regs Training. 11-
10-11.

" E-mail Office of Research Parolees transferred to PRCS.

2 Data is derived from the Monthly Workload All Regions for July through October

and the BPH Workload Summary by County RepoartNovember and December 2011. Given the change

in the reporting standards and possible reliability isstvitsthe Monthly Workload All Regions report, the

data are sufficient to note trends but not absolute numbers.

3 This assertion was made at a meet and conferrarada5, 2012. The numbecied in that meeting nor

the magnitude of decline in revocation hearings can be confirmed by the Special Master asniBefenda
data sources differ.

1 |bid.

15 Data is derived from the Closed Case Summary by DRU — NIC Referral Cases report.

18t appears that the Paroles Division will lose sqmositions in March 2012 and begun reductions in force

in July 2012. Information source is conversatiorith iRobert Ambroselli, Lori Macias-Price and Deputy
Special Master Campbell.

" Taken from report Information Request from the Office of the Special Master (10) doc.
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18 valdivia Staff Vacancy Report February 2012

19 NOR Unsuccessful Will Rey Jul. through Dec. 2011

20 Data for October through December 2011 is captirehe spreadsheet labeled Early Release Data.xls.
2 Data is taken from the Continuing Care Reports for the last week of each month.

% Data is derived from the Contimgj Care Report for the last weekeach month. FOTEP placements are
deducted.

% Correspondence from S. Huey to K. Riley, De@®, 1. Both parties acknowledge that it will continue
to apply to prisoners serving life sentences in CDCR.
24 Revocation Extension for each of Jul. through Dec. 2011
22 Plaintiffs’ Monitoring Report, Revocation Extension Proceeding®Q@arter 2011

Id.
27 Informal communications during all-parties meetings and task force meetings
2 gSee, for example, Revocation Proceedings — Timeliness Report By County Dec. 1- 31, 2011, and the
drafts titted RSTS Report Outline, Jan. 27120 Revocation Process Hearing Step Summary
2 Informal communications with Defendants
% This could take many forms. It might be additional verification that the RSTS hold dates are the most
accurate. It might be attempts to improve the accusétyis critical point of data input. It might be
demonstration that, despite incorrect data entry, the cases nevertheless met the actual timeliness
requirements at each step. There may be other means that Defendants propose.
31 Morrissey discussed probation revocation hearings, and subsequent cases quickly equated the rights of
probation and paroleevocation proceedings.
2 This leaves aside, for the time being, the broader dispute concerning added charges, particularly
involving arrests by other agencies.
% NOR Timeliness for each of these date rangesthtolgh Dec. 2011, Jan. through Jun. 2011, and Jul.
through Dec. 2010
3 This reflects the range of vation introduced by the possiblyaiccurate hold dates, as describagta.
% NOR Timeliness Dec. 2011
% NOR Timeliness Jul. through Dec. 2011 and various NORTimeliness Detail reports contained in the
electronic folder titted NOR. At nine business daen if the violation report had been produced
concurrently, if each of the subsequent steps took one day, the probable cause hearing would be late.
37 NOR Timeliness Jul. through Dec. 2011, see Functional Description
3 |Informal communication with Defendants
39 Only 159 cases required more than one attempt at service and 90% of them were completed within
timeframes. NOR Unsuccessiill Retry, Jul.through Dec. 2011 and relatedlividual records in the
electronic file titted NOR

Another report, NOR Unsuccessful Will Not Betiul. through Dec. 201 5hows those cases whose
serves could not be completed because the paroleel@ased from custody, trsfierred to another state,
or died.
0" Closed Case Summary — Exitamh Cases Jul. througbec. 2011, and for eaai Nov. and Dec.
2011. This is a subset of the population discusgph.
*1 Closed Case Summary and Closed Case — Extradition, each for Jul. through Dec. 2011
“2 Informal communication with Defendants
3 Closed Case Summary — NIC Referrals Jul. through B@&11; this also is a subset of the population
discussedupra
 Closed Case Summary and Closed Case -Reéfi@rral Cases, each for Jul. through Dec. 2011
% Closed Case Detail — NIC Referral Cases, late NORs, run for each relevant DRU in the period Jul.
through Dec. 2011
“%1d., informal communication with Defendants
47 As discussed in seral reports of the Special Master, the Board did institute a system of supervisor
review of probable cause hearings during that time. The Master’s reports also discuss that the review
system documents provided to the Special Master did not discuss this issue and DefendaatSpelciah
Master that they did not follow up with hearinffi@ers identified as solely conducting negotiations in
Defendants’ internal monitoring, by the Sig¢dlaster, and by Plaintiffs’ monitoring.
8 See, e.g., the Tenth and Eleventh reps of the Special Master
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49 Closed Case Summary Jul. through Dec. 2011 shows 95% timeliness. This might be reducedby as mu
as 5% because of hold date uncertainties, as disceigsad It might be further reduced a maximum of
8%, representing the percentage of postponements autallyatéflected as timely. It is unlikely to be this
much reduction, however, as the postponementtepontain duplicates, postponements at revocation
hearing, and postponements for good cause that ateededed quickly. These distinctions cannot readily
be made without a case by case review. Closeg¢ Sammary — Good Cause Postponement for each of
Jul. through Dec. 2011; Closed Case Summary — Not Good Cause Postponement Jul. through Dec. 2011
0 Closed Case Summary — Extradition Cases Jul. through Dec. 2011, and run separately for each of Oct.
through Dec. 2011. Thesetda are more certain because they arealoulated from the date of the hold.
®l Closed Case Summary — Good Cause Postponement for each of Jul. through Dec. 2011; Closed Case
Summary and Closed Case SummalNot Good Cause Postponent, each run for thgeriod Jul. through
Dec. 2011
®2 Draft HEARING DIRECTIVE 12/01, CRIMINAL JUSTICE REALIGNMENT NOT-IN-CUSTODY
HEARING PROCESS dated Jan. 4, 2012, and related flowchart

3 Hearing Directive 10/02 — Optional Waiver Reviews — Revised Procedure, dated Aug. 5, 2010
 Of the 1,057 optional waiver reviews in the two-month period examined, only tbielnger than 35
days from activation. It was not practical to disckow many cases heard at or near this timeframe
proceeded to revocation hearing and whether it &ffetttat hearing’s timeless. Parolee Activated
Optional Waiver Oct. 29 through Dec. 28, 2011
22 Other Objections reports feach of Aug. through Dec. 2011

Id.
" These rulings did not appear to be supported by any legal or policy basis or practical batriasstise
witness not having identification.
*8 This consisted of data for 164 cases contained in the report<titb Objections Denied for each of
Aug. through Oct. 2011 and Other Objections for each of Aug. through Dec. 2011
%959 The problematic cases reviewed constituted 46l oévocation hearings fahat period. These were
principally cases in which evidence was admitted against a parolee after anQowailiol balancing test,
or none apparent at all.

If these results are generalizable to all casesowitfrontation rights objections, this would total 6% of
all revocation hearings.
60 Other Objections for each of Aug. through D@11, and individual records in electronic file titled
Q{Iotions to Dismiss - undocumented

Id.
62 Comito Objections Denied for eadf Aug. though Dec. 2011
8 See individual records in the electronic folder titled State Postponements
6 Other Objections for each of Aug. through Dec. 2011
5 Closed Case Summary Jul. thrbudec. 2011; as elsewhere, the mnegflects the possible effect of
inaccurate hold dates
 Closed Case Summary — Extradition Casesttidugh Dec. 2011 shows 90% timeliness. Parolee
Activated Optional Waivemun for each of Jul. thtgh Dec. 2011, shows 888meliness. Closed Case
Summary — NIC Referral Cases Jul. through Dec. 2011 showsvanlgte cases.

These reports are likely unaffected by any hold date irregularities because one group has no hold and
timeliness for the other two is not calculated from the hold date. Timeliness could be reduced by
postponements, but the current state of the revocation database makes that impractical to discern.

" Closed Case Summary for each of these date radgeghrough Dec. 201Dan. through Jun. 2011,

and Jul. through Dec. 2010; individual recoratontained in the electronic folder titled State
Postponements; discussion of hold date verificatiqpra. This analysis does not include supplemental
charges and open cases, a substantial subset of the population that may or may not be consistent with the
completed cases.

In January 2011, after this data period, thisr€Cordered that, because of a change in state law, the
deadline for revocation hearings will be 45 days. This standard will be applied in the next Round. Had it
been applicable during this Round, it appears that another 4% of revocation hearings would have been
timely. Closed Case Details underlying Closed Case Summary run for each DRU for Jul. through Dec. 201,
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subtracting cases from Closed Case Details underlying Closed Case Summary NIC Referrals for the same
period

% The cases were identified by CalPAP; see individual records contained in the electronic folder titled
State Postponements.

89 Of the 94 relevant cases, 29 were finalizedHeyoriginal deadline or within the time the parolee had
waived. During this Round, the Permanent Injunctiquired a revocation hearingthin 35 days after the
hold unless there is good cause to go beyond that date. This Court recently ruled that reconciling the
Permanent Injunction with the Victim’s Rights and Protection Act of 2008 will extend that deadline to 45
days. The ruling was made in 2012 and thus does not apply to this 2011 détad jfanother 25 cases

would have been timely.

% This analysis applies Defendants’ own definition of good cause for absence. The definit®nfishen
disputed items the parties are negotiating. There 8@ cases postponed fétate witnesses without

known good cause that then exceeded the timeframe.

" Informal communications with Defendants. See example, presentation titled Day for Day Remedy
and Dismissal After 60 Days

2 Hearing Directive 12/01, Reduction of Revocation Periods Based on Delays in Revocation Processing.
Optional waiver reviews do not have a set timeframe, so a remedy is provided if any exceed the deadline
for a revocation hearing after optional waiver activatibhe remedy applies if the revocation extension
action has extended beyond the date the parolee would otherwise have been released frand fihison
Valdivia timeframes have been exceededtfierapplicable final hearing.

3 Correspondence from E. Galvan to K. Riley, Oct. 14, 2011

™ All references to Defermaits’ analysis herein are derived from the document dtidivia v. Brown
Compliance Report, April 18, 2011and its exhibits

S All references to the Mastership’s 2011 anialgse derived from Cumulative Parole Administrator
Actions by DRU, Jun. 1 through Nov. 30, 2011, the associated Parole Administrator Statistics report for
each facility (DRU), and Closed Case SummaBxitradition Cases Jun.through Nov. 30, 2011.

® Where ranges are indicated, this reflects the taiogy introduced by posdibinaccurate hold dates

" The higher percentage reflects Defendants'yaig|96% compliance in the 98% of cases in which
information was recorded.

8 Valdivia v. Brown Compliance Report, April 18, 2011. The stuiffers from the agregate numbers for
2009-2010 in terms of cases not reviewed. Overall for that period, 3.2% of cases were not reviewed when
taking extradition cases into account. Cumulative Parole Administrator Actions Jan. 1, 2009 through Dec.
31, 2010; Closed Case Summary — Extradition Cases May 1 through Dec. 31, 2010 (the period in which
these cases no longer were captured in the Gl Parole Administrator Actions report).

9 valdivia v. Brown Compliance Report, April 18, 2011 p. 6

8 Since the revocation database does not repmtePadministrator timeliness data in aggregate, it

would be labor-intensive and of limited utility to calate 2009-2010 numbers after this much time has
passed. The Special Master declines to do so.

81 The 20 cases represent 1120 1%. Because the 2009-2010 stuehs not of comparable size, and a

full population analysis for that period is impractical, it is not possible to determine whether this number
may be an improvement, aatly state, or a decline.

82 valdivia v. Brown Compliance Report, April 18, 2011 p. 6

8 Special Master’s observations

8 parole Administrator Statistics, Jun. 1 tigh Nov. 30, 2011, run for each facility (DRU)

8 valdiviav. Brown Compliance Report, April 18, 2011 p. 9; Deputy Commissioner Manual for Parole
Revocation Proceedings pp. 18-328, 37-39, 47, 53, 585; email from Russa Boyd dated Dec. 29, 2011

8 valdivia v. Brown Compliance Report, April 18, 2011 p. 9-10 and Exhibit E. This applies to all
resolution options specified except reducing an offer; the software allows a hearing officer to enter any
amount of return to custody time, so reductions are easily accomplished but are not labeled asypuch. T
can be identified through the Board Order’s nareaand/or by comparing the Return to Custody
Assessment and the return to custody fimie Probable Cause Hearing order.

87 Special Master’s observationmdtice service, probable cause hearjragsl revocation packets, with the
form 1100 calling for an acknowledgeméimat the witness form was received

8 valdivia v. Brown Compliance Report, April 18, 2011 p. 12 and Exhibit G

8 |d.at 12-13
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% Informal communications with all parties and CalPA®iew of CalPAP data and interviews of those
responsible for maintaining, analyzing and applying it

o Correspondence from E. Galvan to Defendants Oct. 3, 2006. The agreed topics were: duty to advise
client fully regarding options; client decisions/lawyer decisions; protecting confidentiality; duty to keep
client informed; negotiating dispositions; preserving client’s Fifth Amendment rights; advocating for
alternative sanctions; standards for interviewing vesies, including limitations in the June 1, 2005 Order
and August 4, 2005 Protective Ordgujdelines for use of confidential information under the June 1, 2005
Order and August 31, 2005 Order; preserving avenues of appeal or review; and rmdpo#ifgs that

should be reviewed by the courts, including those specified under the June 1, 2005 Order.

2 Third Prong Remedial Sanctions Report, 9-2-2010, Supplemental Compliance Repmtrihg Third

Prong Remedial Sanctions, 3-14-2011 and Supplemental Substantial Compliance Rep6it]5-6-

% Order, Jun. 8, 2005, p. 10, C.5.

*Valdivia Remedial Plan, p.1.

% Stipulation and Order Regarding Remedial Sanctions, p. 6 1V.B.

% Order, Jun. 8, 2005 and Stipulation and Order Regarding Remedial Sanctions

”p. 1, Third Prong Remedial Sanctions Report, 9-2-2010.

% p. 3 Supplemental Compliance Report Concerning Third Prong Remedial Sanctions, 3-14-201

% p. 10, electronic document titled MVM-SM, Response re Sifppr8ng Remedial Sanctions Report, 5-
6-11, 720-1 Reports.pdf.

190 5ee discussion of remedial sanctions in the Realignment Section.

%1 The change in distribution of ICDTP jail and community-based beds has been discussed in several past
OSM reports. For examplsse OSM 10, p.47, OSM 11, p. 34

192 Office of Offender Services was formerly OSATS and is referred to as such in the Defendants’
Compliance reports.

103p 8, electronic document titled SuppBrong Remedial Sanctions Report, 5-6-11, 720-1 Reports.pdf.

194 For examples of how the programs have fluctuated see Supplemental Compliance Report Concerning
Third Prong Remedial Sanctions, 3-14-2010 and Supplemental Compliance Report ConcemnmaaipR
Sanctions, 5- 6-2011.

195 p. 12, Supplemental Compliance Report Concerning Third Prong Remedial Sanctldng01%.
Programs funded by these allocatiomdude PSN, FOTEP and SASCA.

1%814., p.10. Programs funded by these allocationkiite CBC, DRC, RMSC, PSC and Substance Abuse
Treatment and Recovery.

107 see electronic document titled SuppRrong Remedial Sanctions Report, 5-6-11, 720-1 Reports.pdf.
1%8p_ g, electronic document titled SuppBrong Remedial Sanctions Report, 5-6-11, 720-1 Reports.pdf.

199 http://www.cdcr.ca.gov/CommunitPartnerships/SearchBy.asjs the website that provides lists of
programs that are third prong remedial sanction options.

19 0rder, Jun. 8, 2005

111 Supra

112 pyDMI items the Special Master considers to be third prong options include items 1b, 1h-1l, 1p, 2b, 2j-
2t and 3a-3c. The items can be reviewed in the document, PVDMI Data October 2010 — Jutde 2011

113 See PVDMI Data July 1- December 31, 2011 xls.

14 To assess trends on third prong remedial sanctions, the Special Master included continue on parole but
not Proposition 36, credit for time served or dismissal.

18 This issue is discussed in several past Special Master reports.

117p_ 6, electronic document tited MVM-SM, Response re Stfbpréng Remedial Sanctions Report, 5-
6-11, 720-1 Reports.pdf.

118 valdivia Remedial Plan, P. 2

19 See pp. 11-12 of Supplemental Compliance Report Concerning Third Prong RemediahSaditit
2011 for a synopsis of these eventer time. Training has also bediscussed in several prior Special
Master reports to the Court.

120p 12electronic document titled,1-9-12 Valdi@abstantial Compliance Status Report--FINAL.pdf
121p 15, electronic document tiléVM-SM, Response re Supff®rong Remedial Sanctions Report, 5-
6-11, 720-1 Reports.pdf.
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122 gubstantial Compliance Status Report, Jan. 9, 2012
123 |nformal communication with CalPAP
124 Date Case Assigned reports for each of Aug. through Dec. 2011
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