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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JERRY VALDIVIA, et al.,
Plaintiffs,
VS. No. CIV S-94-671 LKK/GGH
EDMUND G. BROWN, JR., et al.,

Defendants.

THIRTEENTH REPORT OF THE SPECIAL MASTER
ON THE STATUS OF
CONDITIONS OF THE REMEDIAL ORDER

Background

On May 2, 1994, the lawsuit now known\&adivia vs. Brown was filed. On July
23, 2003, the Court ordered the Defendants to gubnmemedial plan consistent with the
rights provided byMorrissey v. Brewer. The Stipulated Order for Permanent Injunctive
Relief (“Permanent Injunction”) entered dviarch 8, 2004 memorialized the ordered
plan.

In December 2005 and January 2006, the Office of the Special Master was
established. The Mastership has filed 12 praports in this awn, noting progress and

deficiencies in compliance with this Court’s orders.

Dockets.Justia.com


http://dockets.justia.com/docket/california/caedce/2:1994cv00671/96972/
http://docs.justia.com/cases/federal/district-courts/california/caedce/2:1994cv00671/96972/1783/
http://dockets.justia.com/

Issues requiring further court ordets remedy — resulting either from the

Master’s reports, Plaintiffs’ motions, orelparties requesting giste resolution through

a fact-finding hearing — were:

remedial sanctions ée 2005 and April 2007)

improvements to Defendants’ information system (November 2006 and
December 2010)

establishment of internal ovéght mechanisms (November 2006)

due process for parolees who appear mentally ill to participate in
revocation proceedings (January 2008)

preserving confrontation rights cornsist with current case law (March
2008)

timely access to inpatient psychiatrhospitalization, and psychiatric
evaluation pursuant to California fee and Institutions Code 8 5150
(August 2008)

Since entry of the Permanent Injunctiorgréh have also been orders concerning

designating information as condédtial; parolee attorney access to information in clients’

field files, witness contact information, and mental health information; interstate

parolees; and civil addicts. In January 201&rahterpreting the anstitutionality of the

Victims’ Rights and Protection Act of 2008Rfoposition 9”), this Court amended the

timeframe for revocation heags to 45 days; the remainimgsues in the Court’s order

have been appealed and litigation process is ongoing.

The Special Master submits the followingoet assessing the siatof the State’s

compliance with this Court’s orders. The Cohas allowed two extensions of the date

for filing the Report. For the instant report, the™1Round covers activities from

February through October 2012. Where datanwployed, it is data the Special Master



received during that period, commorgvering January 1 through June 30, 20This
report frequently reflects on the changes ttseShas made over time to reach the current
level of performance.

Realignment

Realignment — the law whose terms cutlsemost relevant to parole revocation
are the shifting of a substadtportion of men and womenom State parole supervision
to “Post-Release Community Supervisiomtahanging the locaticand length of terms
for parole revocation -- has beeneffect for a year and procedures have been integrated
into Valdivia operations. Paroles Division has shiftedisat all notice service takes place
in county jails rather than CDCR. The Bodvals made the necessary adjustments for all
hearings to take place in jgilBoth divisions have respondeedthe need to provide more
proceedings in the community when jails release arrested parolees befdfadiiz
process is complete.

Defendants have worked with jail ftdo improve and align communication
about Board orders and their meaning for langjfttime in custody; reportedly different
interpretations arise periodicalynd it appears that Defendanggaff continue to address
them. Defendants have reorgead their tracking systems in part to address the new
realities.

As significant numbers of former paroldeave the supervision caseload, layoffs
have begun in Paroles Division and theaRbhas eliminated vacant positions. Some
Board revocation centers and parole unitgehalosed and consolidated. With these
changes come reorganized caseloads and orientation to new locations and ways of

operating.



Defendants appear to have managecdetihesssive changes very well, responding
to waves of change requiring new initia&sy new procedures, new thinking. Many have
risen to the challenge. In addition tongeating all that is newly required/aldivia
processes continue uninterruptadl at high performance levels.

More change is on the horizon, the largest of which is preparing for the cessation
of revocation hearings by the Board andititeraction between the Paroles Division and
county judicial systems that will assume thakities. Paroles Division is deeply involved
in that planning and design, along with othetieki— such as Dischge Reviews -- that

accompanied Realignment and other legislative changes for the division.

Approach to Assessing Status of Compliance

The Valdivia remedy was designed as a whates the collective functioning of
its parts that creates due preseAs such, the Special Mastieres not seefailure at one
step as equivalent to a violai of due process. Rather, ittiee combination of steps that
occurred for a parolee that determinesethler he received the process that was due.
Critical to assessing failure ahe step in the processvidiether ‘harm was done’ in the
totality to the parolee.

As the Office of the Special Mastershaaid throughout itsenure, the parole
revocation system must also be assessed imdhistic manner. Eacbf the steps of the
Valdivia remedy must function substially as they were designed; it is necessary to
know the status of the component parts ideorto reach conclusions about the parole
revocation system’s compliance. Then asg®y system complige requires weighing

and balancing. A uniform compliance percgeads neither necessary nor appropriate.



Different components may reach differentrggiance levels and still support a finding
that the system is in substial compliance. The analgsfor compliance should center
on:

e Does the system protect the parolesdslity to prepare and present a
defense, to face only adverse evidence that is fairly introduced, and to
have hearings expeditiously?

e If there are failures in anyaldivia requirements, is fairness and
timeliness still protected? This likely involves such questions as: were
any of the next steps impacted? Dbasm result? Do later steps in the
process correct errors isra remedy provided?

Each of these questions must be answenethe aggregate; while individual cases
illustrate any analysis points, it is the overarching trends in fairness, harm and timeliness
that matter in a case reforming a system.

In 2012, Defendants presented a detaile@ eaguing for a finding of substantial
compliance for the parole vecation system. Staff invest countless hours analyzing
each point of theValdivia remedy. They gathered data demonstrating practice,
aggregating it over a several-year period, emradted extensive arguments employing this
data.

Plaintiffs prepared a thorough response, accepting some of the arguments for
substantial compliance on specified requeats, challenging evidence or otherwise
seeking the basis for some of Defendartclusions, and vigorously opposing some
arguments and the request for an ovdnadling of substantial compliance.

The Special Master has employed themté'substantial compliance” to mean
“highly effective consistently over time.” Hes aware that case law has interpreted

“substantial compliance” in remedial class atsion multiple ways and that the parties

are in dispute as to whethand how that legal standard ynapply in this action. This



report continues to apply the Special Mastérisctional definition and does not intend to
suggest a legahterpretation.

Defendants reached a major milestoneewthe Court first found substantial
compliance on significant components of tMaldivia remedy in January 2010.
Defendants have made steady progress in dstraiing areas of compliance, with the
Court finding substantial compliance on furtlrequirements in each of the subsequent
Rounds. If the Court adopts the recommendatmthis report, Defendants will have
achieved substantial complianoa 35 of the 44 requirementslideated in this Court’s
orders? This is a major accomplishment reflectitige skill and dedication of staff. In
briefest summary, the Special Master determines the following to be the status of the

Valdivia remedy:

Within revocation process

Probable cause determination
(11 (b)(i))°
Notice of rights and charges
(11(b)(iii))
ADA form, determination
Notice of Rights
Violation report
Unit Supervisor review
Transmitting violation packet
Parole Administrator review

substantial compliance

substantial compliance

substantial compliance
substantial compliance
substantial compliance
substantial compliance
substantial compliance

Return to Custody Assessment

substantial compliance

Appoint counsel, expedited hearing

(11(b)(1)

substantial compliance

ADA information to attorneys (13

substantial compliance

Confidential information
(15, additional order)

substantial compliance

Files available to attorneys
(16, additional order)

substantial compliance

Attorney guidelineg17)

substantial compliance

Probable cause hearing(11(d))

substantial compliance, except
timeliness




Parolees may present evidence at substantial compliance
probable cause hearing (22)

No increase frorRTCA substantiatompliance

Witness lists substantial compliance
Revocation hearing (11(b)(iv), 23) partial

Witnesses on equal tesr(1) substantial compliance

Confrontation rights partial

(24, additional order)
Disclosing adverse evadce (14) substantial compliance

Within 50 miles substantial compliance
Full range of dispda#ons substantiatompliance
Parolee waivers substantial compliance
Attorney continuanes without parolee| substantial compliance

consent
Revocation extension (3d)) substantiatompliance
Remedial Sanctions
ICDTP substantial compliance
Electronic monitoring substantial compliance

Supervised environments, outpatiesubstantial compliance
Mentally ill parolees (additional order) partial

Effective communication (18) partial

ADA accommodations partial

Simplified and translated forms (19) substantial compliance
Hearing tapes (20) partial

Supportive systems

Meet and confer (10, 26) substantiatcompliance
Policies (11(a), (e)) substantial compliance
Facilities (11(c)) substantial compliance
Staffing (V) substantial compliance
Plaintiffs’ monitoring (25) substantial compliance
Individual concerns (@ substantiatompliance
Information systems (additional order) partial

Internal oversight(additional order) substantial compliance

The basis for the new findings of substanti@npliance, and discussion of the status of

other requirements, follows.



Systems

Information System"

Defendants have taken extraordinary and effective measures to address
information system issues that previously gave the impression of inaccurate and
incomplete compliance reporting. Most aipgated upgrade were completed and the
result supports a compliance picture in which the Court can have confidence. The system
also provides needed information for mgeaent reports that Defendants can use to
sustain progress achieved to date.

Staff and contractors resigned the reporting logic sthat it captures large
populations previously absent from timelinesporting; this addressed both the inability
to show timeliness for those populations and the concern that some might be falling
through the cracks. Open cases are includedgmnegate reports with an indication of
whether they are timely tdate. The Mastership understarttiat all special populations
are now measured according to their unidueeframes and included in aggregate
timeliness numbersthis addresses populations incothe appearing late, and requiring
laborious hand calculations teach accurate conclusions.

Once the new logic was written, staff spent months comparing sources to verify
that summary reports accurately reflected tletail underlying them, that detail reports
accurately reflected the hearing recordoitrer sources underlying them, that the logic
was including all relevant cases, and thatwations were operating correctly. From all
current appearances, this paid off in higbbnsistent, effective reporting for the Board’s

revocation proceeding steps.



Staff also devoted attention to veriig the accuracy of manihaentered parole
hold dates, a data point that affects all tiragfes in a case. Staff devised a comparison
method that sought to identify any discrepasdetween the datecase was initiated in
the database and the hold datkey identified only 151 sudtiscrepancies for a several-
year period — an extremelyvorate -- investigated thenand made corrections where
possible.

The Mastership relies on this repash the figures concerning volume of
revocation actions and timeliness of Bibaactivity. In a few instances, a few key
functions Ilimit the ability to demonstrate compliance. The reports capturing
postponements have been designed but halle®ot validated as of this writing, so time
to hearing figures are partial at this time. Reports of the Parole Division’s steps in the
revocation process appear to require morantaitie before they areperating effectively.

These improvements are an important step forward. They allow Defendants to
demonstrate the good practice tha&pw to be occurring in thield so that the Court is

better able to make an accurassessment of current practice.

Oversight

Defendants have enhanced their oversight by instituting regular meetings between
Board supervisory staff and C#P regional representativBsThese meetings seek to
ensure smooth hearing operations and téasa and address concerns about procedures,
policies, and hearing practice. This is an important means of oversight and demonstration
of Defendants’ willingness tilentify and address breakdowns.

Defendants also enhancé&egcision Review procedes in recent Rounds. The

particulars have been described in poes reports of the Special Master. The



enhancements are a significant improvemintdue process. In the initial years of
Valdivia implementation, Paroles Division staff attorneys could sometimes get a
decision reversed or amended through ah hoc contact with hearing officers’
supervisors. Defendants addressed this thr@eging up a centralized process adhering
to regulatory standards; more recent r@rsi made the process more transparent and
strengthened its rigorousness. Defendants noomgly look to attorneys to make use of
this system as a means taf@ct parolees’ rights and tolicarocess breakdowns to the
attention of the State.

Additionally, this Court ordered, in dWember 2006, the State to institute and
maintain the infrastructure needed for self-monitoring. As noted in Defendants’
Compliance Assessment Report of July 201ZeBéants responded to the Court’s Order
of 2006 and developed a staff group (nowlezhlthe Office of Audits and Court
Compliance) to provide external monitorimg the Board of Parole Hearings and the
Paroles Divisiof. Permanent full time positions wereeated and most have been staffed.
The organization of the group and the nuntdfestaff members has changed over time in
response to changes in case pesgr legislation and the dire fiscal crisis of the state.

The 2006 Court Order required “staffing andaerces sufficiento conduct site
visits, assessments and quality improvemeifibrts at the Decentralized Revocation
Units, contracted jail fadgties, contracted legal sepés for parolees, CDCR and non-
CDCR facilities providing remedial sanctiomsid other facilities and services falling
under the auspes of thevaldivia remedies® Defendants have met the requirements of

the Court’s Order.
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The external monitoring team has provided credible analysis and review of
Paroles Division and Board of Parole HeariNg&divia implementation efforts. The unit
has conducted tours of revocatunits, contracted jail faciliteas well as contracted and
CDCR facilities that provide remedial sanctiprograms. The focus, quantity and nature
of physical tours have changed over the course of the case. For example, as the number of
revocation units has diminished a result of Realignmempunty jails are now targeted
for a greater number of tours. The significegduction in the patee population and the
impending transfer of functions to the counties will likely result in more changes in focus
and staffing.

Physical tours were greatly improved by tevelopment of an audit tool that
Plaintiffs were provided an opportunity critique inprevious Round¥’ The number of
physical tours has been decreased duedalévelopment of management reports and a
data base (of independent data collection feample revocation packets) that, combined
with file and hearingape review, allow for “paper” togrto be conducted. In short, the
monitoring unit has found several ways to werkarter and to save time and money in
doing so. That said, the fiscatlisis travel ban resulteid the unit only completing one
physical tour in the first six months of 20¥2The unit staff is nowin the process of
visiting each region athe state and intends to prodwacstatewide progress report by the
end of 20122

The unit has positions for one deputynguissioner, one pal® agent Ill, two
parole service analysts and two coti@tal counselors. The deputy commissioner
position recently became vacant.

Since 2008, the unit has issued 18 tour reports, each with a corrective action plan.

11



In addition, the self-monitoring team has submitted 11 compliance reports assessing

statewide compliance with the requirementshef Injunction and tated Court order¥’
Defendants are in substantial compliance with the requirement for internal

oversight in this Court's Order implementing the recommendations of the Special

Master’s first report.

Permanent Injunction and Subsequent Orders

TheValdivia remedy consists of the followirggeps in a revocation process:

e Unit Supervisor and Parole Agent conéencerning probableause and remedial
sanctions

Notice of rights and charges served

Violation report

Unit Supervisor review

Parole Administrator review

Return to Custody Assessment

Probable Cause Hearing

Revocation Hearing

The Permanent Injunction specifies certaiatdees of those steps as requirements.
Additionally, it mandates functions such as monitoring, polides|ities and the like to
oversee and support the dlgiko carry out the neocation process steps.

It is indisputable thaMorrissey v. Brewer is the touchstone for constitutional
parole revocation systems. From establislaed it distills thekey components of due
process in this context. Théaldivia parties and Special Master draw Morrissey in
agreeing that the notice aights and charges, the probable cause hearing, and the
revocation hearing — and certasore functions and principles within them -- are most

critical to due process in Cadifnia’s parole revocation system.

12



Probable Cause Determination
The Permanent Injunction provides:

The parole officer and supervisor wilbrfer within 48 hours to determine if

probable cause exidis continue a hold.

The Special Master will not address the parties’ issue of whether the probable
cause determination step is a fundamental due process°riffne. Special Master does
agree that a supervisory review of tbetermination of probable cause is a good
management practice that is commonly usedistitpe of situation to ensure that parole
officers are not using detention unnecessaBlypervisory review is typically used to
ensure adherence to policy; in this caseueng there is probableause to continue a
parole hold. The critical issue before the court is whether this mechanism serves the
ultimate purpose of ensuring that parole officers have sufficient probable cause to
continue a hold. How the mechanism to ensueishdevised is of less consequence than
achieving the outcome.

Plaintiffs have argued it isssential that the supervisor and parole officer meet in
real-time and that can be in person, by phemeo or computer conferencing to discuss
whether probable cause is sufficient torraat the continuationf a parole hold® The
Special Master has also questioned whetihemotion of “confer” requires an in-person
meeting’’ While the word confer implies digssion, it does not require an in-person
discussiort® The idea that the best way to ensumsvarranted detentioat this step is
through an in-person meetingnet borne out in practice.

More and more organizations are usingcedonic means not just to communicate

but to reach agreement and to make decisibhigh-cost in-person meetings are being

13



avoided not just by multi-national corpticms but also by government and service
providers of all sorts. In-person meetingie used sparingly anidr those situations
where relationship-building and/or complex negfons are needed. Issues that are more
routine in nature and where the indivitkianvolved know each other well are often
resolved through less costlytams. In the case of a reviear probable cause sufficient
to warrant a parole hold, this is a practicatth parole supervisor engages in daily with
subordinates that he or she knows well. Thehtlis if anything thatindicates the review
is enhanced by face-to-face cacit Indeed the most conom practice for a circumstance
such as this is independent review by $slupervisor with the option for discussion in
person or through electronic means if thepesuisor disagrees ith the subordinates
recommendation or the subordinate dis@s with the supervisor’s decisin.

Upon request by the Special Master,f@elants analyzed the Probable Cause
Determination step to determine if theredata that supportgheir supposition that
supervisors are actively engagin the review oftheir subordinates’ parole holds. The
Special Master posited that if this is the case, there should be some parole holds that are
dropped after review by the parole supervisor. The Mastigiested that Defendants use
the new reporting model to eliminate sowfethe concerns regarding the validity and
reliability of the old reporting system’s data.

Defendants used the reports “PCD RessGSummary” and “PCD Referral Step
Results Summary” to analyze whether the toldal supervisory reew resulted in any
decrease in holds. “Between Janudry2012 and June 30, 2012, there were 67,758
Probable Cause Determination actions enténéol the revocation database. Of those,

probable cause was found on at least cimrge in 66,662 action®8.38%). In 1,096

14



actions, or 1.62 percerrobable cause was not fouadd the case was dismisséd.”

While low in numbers, the dismissal of cases is evidence that supervisors are
engaged in the review of probalitause at this step. Other than timeliness, the parties did
not stipulate to any measure, methodology or definition of what constitutes the desired
outcome of the conferring bedéen supervisor angdarole officer. The Special Master
assumes that both parties have an intereshsuring there is sufficient probable cause to
warrant a parole hold. Presumably at thespsthere either is or is not probable cause.
There should not be an addition of caseshsoonly logical measure for this step would
be a decline in cases. That decline, whilguably low, is evidence of a supervisory
review. The method used for this review sldobe whatever one is most effective to
accomplish the goal.

With one exception, timeliness has remained in the higirh @dcentile since
20097 While not as high as other steps, the iastly high rate of timeliness combined
with the evidence of review of probable caiursgicate that Defendants are in substantial

compliance.

Notice of rights and charges
The Permanent Injunction requires:

If the hold is continued, the parolee wiké served actual notice of rights, with a
factual summary and written noticerigihts, within 3 business days.

Defendants have had a system in place kengrto provide parolees with notice
of their rights and charges. Data haslitgated that compliance with the specified
timeframe was at 90% early in the Speditster's tenure and remained consistent

through the Rounds, with 91% esErvice timely in this Roun®. In recent Rounds,

15



however, Defendants have demonstrated thaignificant amount of the remaining
service was initiated timely but staff were bleato access the parolees; in this Round,
data shows that this oarred for 8% of servic& In previous analyses, some of the
initially unsuccessful service was completaddly nevertheless. lather instances, and
with some other late casesgrvice was completed soortesfthe deadline, and a very
small percentage were very |&tdt remains likely that these practices continue, but time
to completion numbers were not availalibefendants report that 2.37% of parolees —
527 persons — proceeded to hearing without having been $&mvidiad changes in
locations, procedures, and staffiattendant to Realignmentrgathe risk of significant
complications for notice service.

Defendants have consistently included the document entitled Notice of Rights in
their service throughout implementation. There hagen no reports of deficiencies as to
this document during this Round, and Def@md’ performance has been exemplary
long-term?” The Mastership does nogcall any issues raised on-point in monitoring
reports or the Mastership’s own observationerdime. This aspect of notice service is
treated as a separate function in Weddivia Remedial Plan and, as such, it can be
considered in substantial compliance.

As to the required summary of chargélse Special Master has written, “The
parties have recognized, long-term, that treeesignificant numberof Charge Reports
that do not provide a “shofdctual summary” sufficient to communicate the basis for the
charges. Additionally, there is some worklte done to ensure that agents include all
charges in the original noticeahthey know, or had availabiem file information, as of

the time the notice is writterf®
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No systemic analysis of this issue has been presented to the Special Master. As
one means of analysis, the Special Mastereresd all of the part& monitoring reports
from the first six months of 2012 -- 18 Plaffs’ monitoring reportsand one report from
Defendants -- to attempt to understand theustatf the quality of the short factual
summaries and the addition of chargdter the notice of rights is serv&dThere are
many limitations in attempting to use monitorirggports to establish trend data that make
the conclusions reached here only grossregés of compliance and highly subjectiVe.

Of 18 Plaintiffs’ monitoring reportgeviewed, the average number of cases
reviewed per moniting report is 35" Plaintiffs contend the factual summaries were
always sufficient in eight monitoring repodsd in seven monitoring reports there were
one to two factual summaries that are alleged to be insufficient. In two monitoring
reports, there were three factual summarmdieged to be insufficient and in one
monitoring report, there is afied to be four inadequatactual summaries. The Special
Master did not always agree with the allegatid an insufficient factual summary. In six
monitoring reports the Special Master fousdme of the allegations of insufficient
factual summaries to be unfoundéd he one Defendants’ repartdicates that out of 40
cases reviewed, 14 had asufficient factual summary.

The only conclusion the Special Master caach from the reew of monitoring
reports is that monitoring reports are aajood measure of the magnitude of the problem
and that the determination of what constit@esadequate factual summary is subjective.

The Special Master also investigatetiere parolees’ counsel was experiencing
problems with the factual summatyThe Executive Director o€alPAP indicated that

the CalPAP attorneys who represent parolediate that for the most part the factual
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summaries are sufficient. While not sysiemthere are times where there is only
summary information. CalPAP attorneys ndtds not somethinghat parolees have
complained about.

On balance it appears that the short factual summaries are sufficient. That said,
Defendants should ensure unit supervisorskweith those parole agents who do not
provide adequate detail to do so.

The status of the question of added gkaris also a disputed issue between the
parties. Out of 19 monitoringeports reviewed, five indita no charges are added after
the original notice. All other reports varyom as low as 13% to as high as 46% of the
cases have charges added after the originedenddome monitors do an excellent job of
identifying when charges are technicalnature and should have been known by the
agent of record or are criminal charges d&ppear to be clearly known at the time of the
original notice. Other times monitors areeal they can’t be sure if the new charges
should have been known. In many cases Special Master did not agree with the
allegations made by monitors that chargbsuld have been known at the time of the
original notice of charge¥.

The Special Master agrees that technigalations should be addressed in the
initial notice of rights. The agent of recom the unit supervi imposes technical
violations. There is no reason that tteg not known at the time of notiteDefendants
conducted a very useful study on this poimhich is much more comprehensive than
other efforts. It found that, about 25% of tiree, technical violatins are added after the

initial notice of charges no mattevho the arresting agency ¥This study indicates
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there is still work to be done to eliminate thddition of technical enges after the initial
notice of charges.

Criminal charges are another matter. DefEnts estimate that approximately 50%
of the time local law enforcement alone is the arresting ag€nby.these cases
Defendants rely on the quality and quantify information provided by the arresting
agency. The ability of Defendants to getcurate and timely information depends on
many factors such the size of the jurisdictidhe nature of relationships between
agencies and other factors that Defendants have little control ove many cases,
accurate information is not known at timae of the initial notice of charges.

Again the Special Mastenquired of CalPAP what & experience is of the
attorneys representing parolees. Overalg #taff attorneys agree that the notice of
charges typically provides sufficient noticetbbé charges to the parolee and his attorney.
Two of the 10 staff attorneys noted, howewbegt charges are added or changed after
initial service of the notice afharges, but the changes do affect a liberty interest, as
they are not the only charges keeping a clierustody. The ten staff attorneys supervise
a total of 160 attorneys.

In addition to providing the right documents, containing the right information,
according to the required timeframe, the jgarthave been concerned with whether the
notices are effectively commicated. Again, the Plaintiffs’ and Defendants’ monitoring
reports serve as a partial soeirof information on point. Th8pecial Master’s review of
reports for the first six months of 2012 indesthat notice agents are doing a good job
of ensuring that they understand if there any impediments to effective communication

with a parolee and of remedgj any problems during the notiteEleven of nineteen
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monitoring reports indicate no problems with effective communication by the notice
agent. Five reports indicate one probleithwhe remainder being less than three. Many
of the reports commented on the thorough dathiled approach of notice agents to
ensuring that the parolee understands whiagiisg communicated. This review is only of
the actual serve of the notied does not include problenms documenting any of the
impediments to effective communication.

Plaintiffs have also repeatedly raisedncerns about noisy and public service
locations and their potential for affectingexftive communication. For detail, please see
previous reports of the Special Master. Thecg Master agrees that one site, the Los
Angeles County Jail, location for notice of righs so noisy that it makes communicating
with parolees difficult and that confidentiality may be occasionally compromised. The
Defendants worked with the jail to remedlyge situation but the project was not
completed. In light of Realignment andetlupcoming removal othe Board from the
revocation process, it is possible that spaeé was used for the Board could be used to
remedy this situation.

When considering the multiple issues in the notice of rights, the Special Master

finds this step in the revocation pess to be in substantial compliance.

Violation Report

TheValdivia Remedial Plan calls for a violatioeport to be completed within six
working days after the hold.In previous Rounds, the &gal Master reviewed the
subsequent process step, in which the Suipervisor reviews and determines whether

the report is accurate and complete.The hileador the supervisor review is one day
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after the report is due. There is absequent, additional review by a Parole
Administrator, who can return any incom@eeports. In 2011, the Special Master found,
based on Defendants’ analysis, that tdaeit Supervisor's rquirement had been
completed at a high rate of timeliness for yéarsor this to occur, the violation report
must have been completed timely or lesntione day late. Additionally, the very low
rate of incomplete reports returned inetllecond supervisory review suggests that
violation reports are adequad¢ the time they are forwarded to the Board and parolee
attorneys.

It is therefore reasonablto conclude that the M™iation Report step is in

substantial compliance and the Spebalster recommends such a finding.

Unit Supervisor and Parole Administrator reviews, Return to Custody Assessment

The Unit Supervisor and the Parole Administrator each reviews the revocation
packet for completeness and demonstratirgpgiole cause, and they consider remedial
sanctions placements or recommendationg. fidmaring officer conducting the Return to
Custody Assessment considers probable camseremedial sanctions, and makes an
offer of the length of a revocati term or other disposition.

Each of these steps has previouslgrbound in substantial compliance.

Appointing counsel

Defendants are obligated to ensure couissgtovided to all parolees on or before
the sixth business day after the parolee is served ffite Special Master noted in his
11" report that Defendants have “consisterdlypointed attorneys parolees facing

revocation at least since 2006.hlas never come to the Spddviaster’s attention that
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any appointment has been overlooked during that tfim&He one outstanding issue in
the appointment of counsel is thekaof timeliness in two locatior$.

The Special Master found Defendants tdrbsubstantial compliance with timely
appointment of counsel at all locationegt Richard J. Donovan Correctional Facility
and California Institution for Meff These locations have experienced periodic spikes in
the number of cases not timely inetlappointment of counsel. In his™2eport, the
Special Master again noted that CalPARadadicated the situation remains unchanffed.
That report reviewed data through Decembk2011. The data for 2012 indicates the
situation at both locaties has been remedied.

Richard J. Donovan had a rate of 22% of cases not in compliance in January of
2012. The rate dropped to less than one percent in February of 2012 and has never
exceeded 2% through September of 2&1Bhe California Institution for Men continued
to experience problems with timely appoment of attorneys through March of 2012.
The rate dropped from 13% in March to 2% April and has never exceeded three
percent through Septembef 2012. The Special Mastenfls Defendants to now be in
compliance with appointment of counsel falt locations and thuss in substantial
compliance with the relevant Peanent Injunction provision.

The Permanent Injunction, at 13, alsquiees that, “at the time of appointment,
counsel appointed to represent paroledso have difficulty in communicating or
participating in revocation poeedings, shall be informed of the nature of the difficulty”
and it goes on to indicate several exanmgaaditions. This provision also requires that,
“the appointment shall allow counsel adequatee to represent the parolee properly at

each stage of the proceeding.” The mechanism for conveying this information is forms in
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the revocation packet reflecting a review conditions requing accommodation or
effective communication; the form is completed by the agent serving the notice of rights
who has reviewed the electiondisability database dnphysical files, and asked
disability questions and made observatioiising service. Whera relevant condition

has been identified, it will be named on that form and the source of that information is
also to be included in the packet.

ThroughoutValdivia implementation, CalPAP has shown a small number of
packets arriving without the ADA review forif2% to 5%) and a large percentage of
source documents missing for thebset of parolees withlewant conditions (20% to
27% missingf® These figures remain true toddyOn the other hand, attorneys can
retrieve information from the disabilityacking system and the CalPAP administration
believes that attorneys receive informati sufficiently identifying parolees with
communication and participation barriers. Plifimtquestion whether, in the absence of
disabilities expertise, attorneys would knasvat accommodations are effective and what
additional information might be missif§The Special Master recommends a substantial
compliance finding on the requirement specified in §13.

The Permanent Injunction requiresarstiards, guidelines, and training for
effective assistance of state appointecunsel in the parole revocation process.
Subsequent orders of thidourt governed designating imfoation as confidential, and
providing attorneys access to mental health and other private information. This Court has
previously issued substantial compliance findings in each of these areas.

In the area of attorney representatioraiflffs and CalPAP have raised another

concern long-term. They object that, in cartsituations — principally having to do with
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absconding and substance abugsefendants invite parolees sggn waivers before they
have been appointed coun$elWhile not a specific provision of the Permanent
Injunction, there is an argument that this imaglications for due process. Because this is
not tracked, to the Special Master's kideslge, and occurs outside the usWaldivia
process and would not necessacibme to the parties’ atteat, it is difficult to quantify,

or even determine whethemré@mains a current practice.

Expedited probable cause hearings
The Permanent Injunction also calls for:

Expedited probable causednsg upon sufficient offer oproof that there is a
complete defense to all charges

Defendants created policigsained staff and created monitoring capacity for an
expedited probable cause hearing. When appoinbunsel presents sufficient evidence
that there is a complete defense to all pavadéation charges that are the basis for the
parole hold an expedited hearing can bguested. Defendants imdite that between
January 1, 2009 and March 31, 2012, the Board of Paroles took 265,981 actions at the
PCH step. “During this same time period, pees and their appoid counsel requested
and received four expedited PCHased upon sufficient offers of prodf’In only one
instance was an appeal made regarding thesidedio reject the request for an expedited
hearing. The Special Mastéinds Defendants to be substially compliant in the

creation of a process for arpedited probable cause hearing.

Probable cause hearings
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When this Court ruled on the constitutibtyaof the State’s parole revocation
system, much of its due process analysis centered on the length of time until parolees had
an opportunity to present a defensethfé time, the system’s structure wWas

e Parole staff determined whetheeth was probable cause to detain
e Parolees received notice of theimctpes approximately seven days after
incarceration

e Parolees were offered a custody terithaut counsel and without presenting a
defense to a decisionmaker

e Parolees who wished to defend agathstcharges commonly were given their
first opportunity after 30 to 45 days @ustody, and complications could greatly
extend those times.

This Court ruled that creating a Probableu€aHearing, on a much shorter timeframe,
was an essential componentefmedying this situation.

Defendants quickly put in place a procezlthat had elements of the previous
system and the one contemplated by the Coue.parolee and his attorney still receive a
custody time offer. When they meet withethearing officer, policy calls for (a) the
parolee to have an opportunttybe heard and present eviden(b) the hearing officer to
decide whether there is probable cause for ehange, and (c) the parolee and attorney
to decide whether to accept the originat, a negotiated, custody time or remedial
sanction offer, or to proceed to a revocatimaring. To have remedied the previously

problematic system, it is critical thall three functions be carried out.

Presenting a defense:

Through at least 2009, defense preparation could be affected by incomplete
packets provided to attorneys. Missing alments most commonly had to do with ADA
accommodations and effective communication, but sometimes attorney packets did not
include police reports, viation reports or other material of evidentiary valti&ome

improvements were noted as of late 2009, and the Paroles Division continued to address
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it during certain site visits through ea911. CalPAP and Defendants have mechanisms
to obtain documents that initially are missiagd reportedly this works well. No recent
information has come to the Special Master’s attention regarding whether the issue of
incomplete packets has been corrected, thoughrgasonable to beve that problems

with missing key evidence might surface.

Importantly, Defendants have greatlydueed “add-ons,” a practice of the first
several years in which cases were addethéohearing calendar the same day, or with
only a day’s notice, creating a risk for adeglyapreparing a defeas Defendants’ staff
worked diligently to solve this problemhich now occurs very rarely, if at afl.

There has been a dispute throughomiplementation concerning whether
conducting probable cause hearings by tedephcompromises due process, effective
communication and the ability to present a defense effectively, particularly in the hearing
officer's ability to determine the parolee’s veracity and remorse. Defendants strongly
assert that the procedure comports with drgcess and is necessdoymanage scarce
resources. For more detail, please seeipusvreports of the ®gial Master. Through
most of Valdivia implementation, this has involvddwer than 1% of probable cause
hearings; this rose in 2012, but cong#s less than 2% in the current Roghd.

The Permanent Injunction specifically prateparolees’ right to put on a defense,
with this additional requirement:

At probable cause hearings, paroleedldie allowed to present evidence to

defend or mitigate against the charges and proposed disposition. Such evidence

shall be presented through documentarglence or the charged parolee's

testimony, either or both of which may include hearsay testimony.

Defendants have preservedsthight very well throughouimplementation. The Special

Master noted this practice during site obsBoves over the years, as did both parties’
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monitors. CalPAP confirms that this right eensistently upheldThis is an important
feature of Defendants’ compliance with thelpable cause hearing requirement, and the
Special Master affirms that it should Heund in substantial compliance as an
independent requirement.

Hearing officers are expected to checkjtorsdiction in generabut they do not
entertain challenges based on the two major policy changes of recent years. As discussed
in previous reports of the Special Mastone group was designated in 2010 as “non-
revocable parole”; by policy, hearing officeage not to resolve quisns of whether the
parolee should not be subjectrevocation on this basis, but are to refer the parolee to a
grievance process. In 2011ethaw transferred a largeayp from parole to county
supervision, known as Post-Release Community Supervision. CalPAP reports that
challenges to revocation on this basis — that parolee was incorrectly classified as
remaining under the Paroles Division supgon and thus cannot be revoked by the
Board — are sometimes also not handlegrabable cause heags. The hearing goes
forward and the parolee is instructed to takethe challenge afterward or at a revocation
hearing® Although such a fundamental issue is venstrating for &orneys, objections
records suggest this situation is extremetg raffecting far less than 1% of hearings.

Probable cause is challenged in airlfja small proportion of hearings,
approximately 17% in this Round, according to CalPAP recSrdiere are few very
objections, Decision Reviews other allegations of bias byaring officers, suggesting
that Defendants’ system protects the int@or right of a netral and detached

decisionmaker, a right specifically namedvorrissey.>’
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Assessing probable cause:

In implementation through 2011, the Spediédster and the parties’ monitors
observed a subset of hearing officers wioaitinely did not invite probable cause
argument nor expressly make probable cdumbngs. Rather, they framed the meeting
as one whose purpose was tgotéate the custody time offelt was never determined
how many hearing officers conductebceedings in this fashion.

In recent Rounds, Defendants have at@d concerns on-point in routine
meetings with CalPAP offices, and have b&ad it is not a concern. Presently, CalPAP
representatives report that this practice eedaut is not systemic. Fewer than 7% of
hearing officers — or a total of six peopleare described by attorneys as frequently
failing to accept, or take into account, evidence or legal argutheftese sources are
useful and, in a system this largepmitoring necessarily captures too few hearing
officers and cases from which to draws®mwide conclusions. Since no monitoring
source has presented a systemwide look atptisistice, the Specidaster examined a
large sample of hearing records to ensurehiatings are servingishcritical function®®

Probable cause challenges are certainly taken into account on some occasions, as
charges are amended or dismissed, or thelggsoversion is discussed, in the hearing
records of almost half of the challengedesasDefendants note that least one charge
was dismissed for lack of probable cairsé2% of the hearings in this Rouffion the
other hand, in the sample, tharolee’s actual argument is mentioned extremely rarely.
Thus, in more than half of the challenged cases, one cannot determine from the record
whether the hearing officer reached a cosidn based on the State’s documents alone,

or by weighing the State’s case and fieolee’s case. In a substantial nunfbehe
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hearing record expressly asserts no challemge made, which may add weight to the
concern that such arguments were not idmmed. Defendants note that no complaints
concerning probable cause assessment wdmmitad to the State’s Decision Review

process in a more than three-ypariod overlapping with this Rourid.

Offer of custody time or other outcome:

Throughout the Special Master's and tparties’ monitoring, observers have
noted that, during negotiations, hearindficers observe the proscription against
increasing the original offer; generallprsider parolee requssfor shorter time and
alternatives to incarcation; and present the parolee a genuine, uncoerced choice. Indeed,
some of these features have been foundsubstantial compliance during previous
Rounds.

CalPAP attorneys have raised oreneern about outcomes decisions over the
years that continues today. There is a praaiickearing officers, or their supervisors,
closing out pending revocation actions by diram credit for time served in the absence
of a hearing and sometimes without the e or attorney’s knowledge. This most
commonly occurs when the parolee haerb sentenced to a new prison term. The
practice has appeal in terms of efficierayd a limited revocation term. While credit for
time served can be seen as a beneficial outcome, it can also have future impact. The
record then contains a good cause finding enctrarges, which adds the time in custody
to the parole supervision ped and may affect perceptie of repetitive violations,
amenability to parole supervision, and eligibilityr alternatives to incarceration.. If the

parolee wished to contest these findings ¢hdt not have the opportunity, this would
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cause harm. The frequency with which tbitcurs, and whether parolees are aware of,
and make use of, mechanisms ¢otest these findings is not known.

Fewer than 10% of parole revocatigm®ceed to revocan hearing. In those
instances, hearing officers are expected to decide whether there is probable cause to
continue to detain the parolee pending the revocation hé&riRigaring officers
routinely record boilerplate language fdhnis decision. In a number of cases —
unmeasured at this time — the boilerplate saag) does not appeatdaeed to the charges,
casting doubt as to whether a genuine ssent has occurred. That release pending
hearing has only been granted to 177ofees in more than three ye#rsnay be
consistent with that skep#t view. Hearing officers dooutinely collect witness lists
from parolees proceeding to revocation hreggrand the State hasgwously been found

in substantial compliance on this requirement.

Writtenrecord

Fundamental fairness requires that psee receive a written record of the
proceedings. Adorrissey puts it:

The hearing officer shall have the datymaking a summary, or digest, of what

occurs at the hearing in terms of thepasses of the parolee and the substance of

the documents or evidence given upport of parole revocation and of the

parolee's position. ...

the decision maker should state the reagomnisis determination and indicate the
evidence he relied on ... (citir@oldberg v. Kelly)

The Mastership reviewed a substantial sample of hearing records to assess compliance
with this expected elemefit.The results as to factual findings were excellent, with 93%

providing some factual basis for thedings on each of the charges.
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As described above, records typically do not include the parolee’s version, with
documentation in only a minority of cases kmotww have raised a challenge. Records
commonly use a large number of abbreviatithed may or may not communicate to the
parolee and certainly are unlikely to be cléa a court should the parolee appeal the
decision. CalPAP tracking also has noted #bsence of objections in some hearing
records; it is unknown how many may have aoed in probable cause hearings. On the
other hand, CalPAP reports thatis extremely rare for parolees to file writs, in part
because the maximum revocation term is ¢ffety 90 days and writs would be moot by
the time they are heard.

Defendants employ routines for providing a copy of the hearing record to the
parolee. Often, the parolee reas it immediately after the hearing. On other occasions,
Defendants’ staff deliver it to the parolgepvide it to jail staff to convey, or send it
through jail maif® The Special Master has not been made awarangfreviews to
determine whether parolees adlly receive theicopies through the t@rnatives taking
place outside the hearing ro§mDefendants note that thegceived only eight such

complaints in more than three years @fcidion Reviews, and that all were derfigd.

Timeliness

One of the key reasons to add a phdacause hearing step to Defendants’
revocation system was to shorten the time yaiblees have an oppanity to be heard
on the charge®. For this reason, timeliness of probaldause hearings is particularly
important.

Defendants’ data shows an average of approximately 5,615 probable cause

hearings per month in the first half of 20%2There has been a steady decrease since a
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high in 2007 of more than 8,000qmable cause hearings per mofithhere doesot
appear to have been a large decreasee the implementation of Realignment.

During this Round, timeliness numbers for the system appear to be:

90 % within 13 business ddfs

4.56% beyond that time
5% postponed cases, unkmywnost likely beyond that tini&

It is also the case that, while the systedewviate of cases shown late is 4.56%, the
late cases occur at doublatiate, or more, at nearyie-third of the location¥.

Defendants studied probable cause timeliness over more than a three-year span
and found figures consistent with the current Rolinlhe Compliance Assessment
Report found 95% timeliness ithe first period of the 3 Round. It found 97%
timeliness in 2011 and 95% in each of the pweceding years, for an overall average of
95%. This analysis includgsostponements in the aggregate numbers and makes the
same assumptions about them that will be descriifeal

After Realignment, prockires in most countiesppear to support the smooth
operation of hearings. A few counties — ndgabresno, San Joaquin and Shasta, which
collectively involve a substantial numbef parolees — routinely either book and
immediately release parolees, or release thefore notice servicer before probable
cause hearing. As detailed in previous répaf the Special Master, the Board, in
response, has designed good, alternate pseseto manage these hearings in the
community. The Special Master does not have information concerning whether these

very early releases havertributed to making Defendantdimeliness numbers appear

artificially high.”
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The category of postponed cases contains a mix of: delays for good cause, delays
where good cause is disputed, delays ap#relees’ request, rescheduling within a few
days, and rescheduling aftenger periods have passed.

Defendants have applied definitions gdod cause to postponements, and have
captured postponement reasons in the revocation database, for several years. The
information system treats all good cause cases that were timely when they were
postponed as timely whether the rescheduled hearing occurs the next day or 30 days
hence, for instance. The timeliness where Defendants determine there is not good cause —
a very small group — is calculated as of tesecheduled hearing. Defendants report that
only 15 postponements were not for good cause, according to their definition, which
constitutes less than 1% tfe 1,824 postponements thegported. These reasons and
practices have been discussed in detgir@vious reports ahe Special Master.

The parties disagree as to some & thasons that Defendants define as good
cause, including some that account fofaege number of postponements. They also
disagree about whether there should be limitdhrow long it takes for a case to return to
calendar. The latter disagreement concerns postpents that are not the fault of either
Defendants or the parolees (for example, ¢bunty does not trapert the parolee), as
well as parolee time waivers. Attorneys tadly specify the length of time they are
waiving; Defendants’ position in recent ye@ghat, as in criminal proceedings, waivers
mean that parolees are waiving the timatlimot waiving a specified amount of time.

It is difficult to determine the lengtbf time to probablecause hearing that

provides due process. Several measures figured importantly in this action:

10 days This Court originaltyrdered Defendants tweate a plan to
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deliver probable cause hearings within this fime

13 business days Tpse timef@athe parties negotiated for tMaldivia Remedial
Han

20 days This Court drew upon case law, when asked to determine the
length of time due process allows for a “prompt” hearing, and
found that 21 days is definitely too lofy
The Mastership reviewed Defendants’ timess report and many postponement reports
and individual hearing recor@$Based on this analysis, it appears that the majority of
delayed probable cause heags are held beyond 20 days,etler as a postponement or
recorded as lat®. Whether good cause excuses hearings beyond 21 days, and whether
there should be time limits for réseduled hearings, are open questions.

Because the percentage of timeliness needed for substantial compliance is also
uncertain, the postponement questions mapibetal. The Court hasot been asked to
rule about an acceptable timeliness percentagprobable cause hearings. At summary
judgment, the Court found that 10% woévocation hearings beingheld beyond an
acceptable time warranted a rem&@yf a similar rationale we to apply to probable
cause hearings, the 90% that are certaitbdotimely would be insufficient, but the
increase provided by whatever proportionpoistponed hearings was determined to be
acceptable might prove sufficient. These all open questions at this time.

It is also of concern that the timels®eof probable cause hearings appears to be
declining in 2012. In each of four reportisgurces, the late cases in August through
October showed a several percent increase theebeginning of the year, ending at 7%
to 10% late, depending on the souffte.

Defendants instituted remedies during fRound as an important feature toward

making parolees whole when there are rare, but inevitable, breakdowns in the system.
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The State grants day-for-day credit for theoant of time hearingare held late; there
are exceptions, princifig for good cause delay8.There were 179 parolees whose harm
was reduced at this step during this Roudifte system showed 1,537 late probable cause
actions during that peridd.

The Special Master reviewed a sample of 43 cases where the probable cause
hearing was held on the 2dlay or later; a remedy was granted to nine of them. The 77%
who did not receive a remedy generally feifhin one of Defendats’ exceptions — good

cause postponements or waivers whose time was excéeded.

In summary, this is the status obpable cause hearingader Defendants’
system:

Attorney packets missing documentanknown status, unlikely to be of any

relevant to defense substantial size
Add-on scheduling rare, if any
Telephonic hearings <2%
Parolees may present a defense Excellent
Jurisdiction—NRP and PRCS Far <1%

challenges not handled in probable
cause hearing

Probable cause arguments >93% of hearing officers do, per verbal
considered report
46% apparent in written record
Neutral, unbiased hearing officer Excellent
Considering alternatives to previously found in substantial
incarceration compliance
Range of dispositions previously found in substantial
compliance
Time offer does not exceed RTCA| previously found in substantial
compliance

Parolee has an uncoerced choice tcExcellent
go to hearing or accept offer
Granting credit for time served unknown frequency
without parolee participation
Probable cause to detain — languaganknown frequency
suggests not considered
Written record 93% show factual basis
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46% show parolee version

missing objections — unknown if any
provision: frequently direct; indirect
methods not verified

Timeliness 90% known timely

5% postponements

In weighing all of the above, in the &pal Master’'s expeence of this system,
there is no reason to believe that any rawioas go forward with no probable cause on
any charge. This fundamentaddacritical purpose is being fuled. It is difficult, at best,
to discern whether cases proceed witly &requency when there are probable cause
findings on multiple charges, some of which appear unsupported. Here, the Special
Master must rely heavily on the opinion of parolees’ attorneys; the CalPAP
administration is confident that, to the extehis does occur, if at all, fundamental
fairness is still preserved in the outconse®l in the system’s operation as a whole.
Likewise, any concerns on-point asge in the parties’ monitoring.

There are certainly some issues wittobable cause hearing practice that are
current, or whose past occurrence has not beewn to be remedied. However, the most
important features of this step are being fulfilled well. On balance, the Special Master
considers this step to be in substantial compliance. He will recommend that the Court

order this finding except for ongoing attentswiely to the questions of timeliness.

Optional Waiver Review
Optional waiver review was not a stap the Permanent janction, but is a
procedure allowed under California CodeRségulations Title 15, Section 2641(b). As

described in detail in previous reports of the Special Master, it is a proceeding that
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operates much like a probable cause hearingtakes place after a parolee has waived
hearing timeliness because of pending crimamairt charges, and later chooses to return
to the revocation process.

After successfully concluding negotiatiomxfendants issued a revised procedure
in 2010. It which governs the handling of taggoceedings and describes the timeframe,
after receipt of a request for hearing tfted “activation”), as “the next available
[probable cause hearing] calen8arThis will normally occu within three business
days.” If the parole@lects to continue to a revocatibearing, that is to be concluded
within 35 days, just as with other resadion hearings. Defendis extended the latter
deadline to 45 days pursuant to this Coustimuary 2012 order allowing that length of
time for revocation hearings.

Defendants initially had no system fdracking optional waiver processing
timeliness; they improved on this in 20@8d made more progress with the recent
information system upgrades. Data shaiwsre were only 756 #eations during the
Round, a large decrease from the faathis predictably would result from the much
shorter maximum revocation terms provided in Realignment.

The information system does not meagtee Optional Waiver Review timing set
out in the Hearing Directive, but does measand find that all but one met the optional
waiver revocation hearing ddaw. This included some postponements, which may be
subject to the analytical questiodiscussed in Probable Cause Hearsupra. Because
of their small number, the Special Master did not undertake a réView.

Early in Defendants’ traékg, optional waiver Revocation Hearings appeared

very late. Defendants brought about great mapment so that only 1% appeared late
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when the Special Master reviewed this in 28b@efendants’ current reports do not
separate optional waiveRevocation Hearings, but it is the Special Master’s
understanding that they arecinded in the aggregate numbdor revocation hearings
discussedinfra.

In the Special Master's experienc®ptional Waiver Reviews are conducted

consistent with probable cause hearings.

Revocation Hearing

There were approximately 319 revocation hearings per nibitiere has been a
continuous decrease since thigh of nearly 2,500 per month in 2007. Hearings dropped
by about one-third with Realignment, ahé amount has remained steady since then.

Accordingto Morrissey and/or the terms of the Peament Injunction, due process
is provided in revocation hearings when paesl have the opportunity be heard and to
present evidence on terms equal to the State; when adverse evidence has been disclosed
by the time of attorney appointment or a®1$ as practicable before the hearing if the
State discovers the evidence later; wheeirtltonditional right to confront adverse
witnesses is preserved consistent with enirrcase law; when the proceeding is held
within 45 days of the parole hold and wittsfl miles of the alleged behavior by a neutral
and detached decisionmaker who has the full range of disposition options; and when the
parolees are provided a writtegcord of the proceedings.

Defendants have consistently protected parolees’ right to be heard in revocation
hearings long-termf® There was a surprising rise in thember of hearings held after the

parolee was removed or was absent for othasons; in the previous Round, there were
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eight objections, while there were 29 in the current RSGdhis is partly a product of a
longer Round and may partly arise from the @ase in not in custodyearings — held in
counties where jails release parolees befwaring — where parolees have received
notice of the hearing but do not appear. In any event, at a rate of about 1.5% of
revocation hearings, this doest have significant systemee impact on the class of
parolees’ opportunity to beeard. Objections concerningril@ of parolee’s evidence
were even more raré.Defendants analyzed CalPAP data for more than a three-year
period. They found the occurrence of objeasicconcerning the rights to be heard and
present evidence to be even lower over time, indicating that these protections have served
well on a sustained bas®.

Fundamental fairness requires that theeSpabvide parolees the evidence against
them in time to prepare a defense. Termanent Injunction executes that through a
mandate to provide the evidence on which theastaends to rely at the time an attorney
is appointed or, if discoverddter, as soon as practicalblefore the hearing. Defendants’
policy requires exclusion advidence provided for the first time during hearing, unless
the state shows good cause for not producing it earlier.

Long-term, Defendants have routinelypypided evidence in revocation packets to
attorneys at the time of appointmé&h#is discussedupra, there have been difficulties in
the past with evidence missing from packéfslPAP has indicated that usually the
representing attorney will contact the CaRPoffice (that has access to RSTS) and they
will furnish the attorney the missing information. Defendants and CalPAP have several
mechanisms to follow up on missing documents and the Special Master sees no reason to

believe any such issues are not added before the revocation hearing.
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CalPAP data through the years has demonstrated allegations that, occasionally,
the State has introduced evidence at ration hearing that was not previously
provided® In the current Round, objections on mobccurred in1.7% of revocation
hearings. This is an increase over the tasi Rounds, but remains a low occurrence.
Fewer than one-third of the objections weranged. . The majority afienials in recent
Rounds reflected that the hearing officer let the evidence in without a review of whether
there was good reason for mobducing the evidence earfi2and this has occurred in
the Special Master’'s presende.is not known whether #h hearing officers followed
policy and conducted a good cause reviewinduthis Round’s objections. When this
review does not occur, it is an unfair preet even though it happens infrequently.

Defendants’ analysis shows that objectiotmsvidence first produced at hearing
occurred even less frequently over a mom@ntthree-year periodverlapping with this
Round. In that review, objections occurrechatate of only 0.5%, and more than half of
the objections were granté&d.

The right to confrontation is conditionan parole revocation hearings and is
subject to a balancing test develdpérough case law, most prominentlyS v.
Comito.’®* The Permanent Injunction singles thisit as a separate requirement in
recognition of the importance thetidence not be ed unfairly and that parole should be
revoked based on “verifieddts,” in the language dorrissey.

Defendants correctly note that, when adverse witnesses are present, parolee
counsel consistently has the oppaity to cross-examine thetff There have been

issues, however, when the witness does ppear; this requirement has been the subject
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of further orders of th&aldivia court and the history of Dendants’ efforts is covered
extensively in the reports of the Special Master.

In the current RoundComito objections were raised in 12% or more of the
revocation hearing®® The Special Master reviewedrapresentative sample of these
hearing tapes and written records drawn frargreat majority ohearing officers who
ruled onComito objections during the Rourt®* At Defendants’ request, all sampled
cases involved a denied objection because of the potential for harm to the parolee. In
exactly half of the review, the decisionmak&her did not employ the case law-required
balancing test or used only the State’s side of thé%$he evidence was let in against
the paroleé® If the results are generalizable, tisisggests an incorrect application of
this case law in 6% of revocation hearings; this is consistent with the Special Master’s
analysis in the previous Roufhd.

In thinking in terms of harm, a large majority were revoked based in part on the
improperly admitted evidence but five wamet. Just over half were revoked based on
other charges as well, while 40% appearetidee been revoked solely on the charges
supported by the hearsay. Defendants argueptiralees are only harmed when they are
revoked solely on the improperly admitted evicerthat this occurred in only three cases
when they analyzed the sample, and that riis is insignificant in relation to the total
revocation hearings.

Defendants assert that thete of objectionsustained supporthe view that no
harm is occurring, and thus makes irrelevahether the hearing officers are using the

legal balancing test. In their analysis ofmare than three-year period overlapping with
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this Round, they found that 68% of objectionspmmt were sustained; this is consistent
with the Special Master's previous revietfs.

Defendants also see atteys as having the obligatido protect their clients by
appealing any incorre@omito rulings through DefendantBecision Review process

Defendants note that ontwo parolees sought Deaisi Review for improperly
admitted hearsay during the Round, and that the system provided a remedy for one and
found the other hearing had been properly hantffeiddicating that th review process
was effective. Also, in a study of a mattean three-year period overlapping with the
current Round, Defendants note that thereehanly been 58 suchequests, 78% of
which Defendants found were appropriately deftéd.

The Court issued furtheraers as to this requirement in 2008. A summary of the
status follows:

Specified revisions tqolicies and procedures: f2adants made very good

revisions to the policies and proceduagsl distributed them in late 2009.

Training: Defendants and CalPAP initd training in summer 2009. Defendants
initially offered refresher training more oftéiman the annual interval required. The most
recent training the Special Master has beenle aware of occudan October 2010, so
the annual training requirement has not been maintained.

Review of hearing officer practiceDefendants initiated a centrally located

oversight system in 2008. It was revised anore broadly impleented in 2010. It has
been used periodically, with multiple-month interruptions in some locations. The Special
Master has not been made aware of whethbast been in use, and to what extent, in

2012.
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Follow-up training and remediation: Fbearing officers not demonstrating an

understanding of this area of required practice, Defendants were to support them in
increasing their knowledge andiltkBeyond a general statement that this is being done,
the Special Master has received updates since the 2008 order.

Information system tracking: CalPAP im&ins a basic system along these lines.

Defendants invested substantially inflsteme, thought and energy to address this
topic and made extended, good faith efforts tsfyathe Court’s orders. It is unfortunate
that, despite this, hearing officers’ correcplagation of the law wa measured at 50% in

2009 before the policy change anditting, and measures 50% today.

RevocatiorHearingTimeliness:

Applying an analysis siilar to that describeth Probable Cause Hearingpra,
timeliness for revocation hearings appears to be:
86% timely'*

4% late
10% postponements

Given this Court’'s determination, early ihis action, that 90%imeliness supported a
finding of constitutional violation, an 86% titmeess rate would not be sufficient. The
Special Master examined a sample of posed cases, and a minority of them exceeded
45 days. Thus, on closer examinationdaonce postponement-related questions are

resolved, these totals may well shift significantly.
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Two parolees were granted remedfes late revocationhearings during the

Round.**®

Other features of the lmpction and due process:

As described in Probable Cause Heariagsa, various sources give the Special
Master confidence that revocation heariags conducted by neutral, detached hearing
officers, an important right. The Court ha®viously found in substantial compliance the
requirements that hearing officers have thk range of disposition options and that
hearings be conducted within &flles of the alleged violation. By all appearances, these

features continue to operate wefl.

Writtenrecord:

The obligation to provide a written heagirecord to the palee is grounded in
Morrissey, which includes in its summary, “...(f) a written statement by the factfinders as
to the evidence relied on and reasons for revoking patblét’ the Special Master’'s
review, a commendable 96% of revocation hearecords captured the evidence relied
on and reasons for revoking parbtéCalPAP records indicate that 25% of the objections
made do not appear in the hearing recatthrneys do have the opportunity to review
records at the end of the hearings argliest that such omissions be corre¢téd:here
are the same possible limitations of relyiog indirect method®f delivery in some

locations.

In summary, as to revocation hearings:

| Opportunity to be heard | rige objections, but 1.5% total |
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Presenting evidence on same terms
the State

5 4% objection per month

Disclosing adverse evidence in
advance

rise in objectionsbut 1.7% total

Confrontation rights

50%pplying case law
policies and procedures revised

training compliant 2009-2010,
currently overdue

oversight set up, unknown status

tracking adequate

Timeliness 86% timely
4% late
10% postponements
50 miles previously found in substantial

compliance

Neutral decisionmaker

< % % objections

Full range of disposition options

previously found in substantial
compliance

Written record

96% show evidence relied upon and
reasons for revocation

indirect delivery insome locations is o

f

unknown consistency

Waivers and continuances

TheValdivia Remedial Plan provides that

Parolee shall have the right to watime as to any of these hearing time
constraints with owithout good cause.

Attorney shall have the right tocan

tinuance upon the showing of good

cause in the absence o$ar her client's consent in cases of emergency or
illness or upon such other showing that the Deputy Comrnissioner/Parole
Administrator can make a finding of good cause
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In the Special Master's experience, Defendants commonly permit waivers and
continuances by parolees and their counsegje€bns to a denial of postponement were
extremely rare during this Rount!. The parties agree to a finding of substantial
compliancé'® and CalPAP has not made knowmyabjections to such a finding. The
Special Master therefore recommenddiraling of substantial compliance on both

requirements.

Revocation Extension

The issue of revocation extensions — that is, proceedings where a parolee
serving a revocation term can have ttetn extended for in-custody misconduct — is
reserved as an outstanding issue in thenBeent Injunction. The parties subsequently
agreed to hold these proceedings according tvdhi#via process.

The State did establish théaldivia revocation steps, Wi Division of Adult
Institutions staff assuming some of thesgensibilities. In 2008Defendants took an
important step by integramiy tracking into their main revocation database, which
addressed problems attendant to dispal@ata) tracking methods. Over time, Defendants
concentrated many staff resoas — particularly within # self-monitoring team and in
the Institutions division — on training, troubfemting, setting up systems, mentoring and
conducting oversight to improve this process.

Nevertheless, this has been onetloé least complianfunctions throughout
Valdivia implementation. Progress has been ewnicover time, but compliance remained
at inadequate levels. Timeliness numberprowed, but remained o at all steps. The

best performance occurred at probableseaand final revocatiohearings, but none
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exceeded 75% timeliness rates, to theecg Master's knowldge. Monitors also
observed possible problems with evidenod affective communication, inconsistent use
of tracking and tapes, and othebstantive and procedural issUés.

Defendants understand Realignment have essentially ended revocation
extensions for parolees. It widbntinue for prisoners withfé terms. The State interprets
the law to have permitted revocation extensidor parolees onlyf their holds or
revocation terms were initiated before @mr 1, 2011; with maximum revocation terms
set at one year, nearly all parolees héween released. Only those who incurred a
revocation extension in the last year, apptlyea total of 174 as of this writing, could
potentially be subject to further revocation extensitéhfefendants report there were
five revocation extension actions in September 2012, that these were sex offenders that
refused to sign thei parole agreements, and none since thafifés isde minimis to

the class. The Special Master reconends a substantial compliance finding.

Remedial Sanctions

The Court adopted the Special Master’s findings of substantial compliance for
consideration of remedial saimns at each step of théldivia process? the Remedial
Sanctions Orde¥** and sufficient “third prong” remedial sanctioff3.The remaining
guestion before the Court is whether thguieements for remedial sanctions for the
Permanent Injunction have been met. Thenit#in of remedial sanctions is limited to
the In Custody Drug Treatment Program I0P) and Electronic In-Home Detention

(EID).
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Defendants argue that given the sigaint overlap between the Remedial
Sanctions Order and the Permanent Injundinat the burden for substantial compliance
for the Permanent Injunction has been M&Plaintiffs argue that the change in the
nature of the parolee population due to Realignment requires a change in the
configuration of the ICDP before substantial compliance can be achi&/ed.
(Defendants’ efforts to respond to chandkat have resulted from Realignment are
discussed below.) Both parties indicatattbompliance has been met with the Efb.
The Special Master agreegth this conclusion.

Defendants continue to retain fundifay third prong, ICDTP and EID remedial
sanctions?® The number of available progranots for ICTDP has not decreased and
there continues to be ample capacity for woraad parolees with sibilities. There is
evidence of placement of women and pege with physical and mental health
disabilities**° Data continues to support that renadianctions are considered at every
step in the revocation proce$s.By all measures Defendants have maintained a
commitment to retaining the capacity, plaegmnand monitoring systems for ICDTP and
other remedial sanctions.

The impact of Realignment on the usel©@DTP was first evidenced in the last
Round. By the end of 2011, the legislated dase in the amount of time that can be
served by parolees for revocations hadjure to result in a significant decrease of
placements in ICDTP. That trend contisum this Round. The average number of
parolees in an ICDTP program the last months of 2011 was 1,368. By September of
2012 the number of parolees has dropped to less than 300 parolees.

Parolees in ICDTP by Month 202
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January 554
February 418

March 462
April 384
May 436
June 343
July 360
August 340

September 298

Defendants engaged in several effortariderstand the reason for the decline and
to make minor changes to modify the praogr For example, the jail-based program was
eliminated because of the high perceetaf parolees rejecting the prograthProgram
changes like the recent change of the pass policy have made been to make the program
work better for shorter stayd® Despite these efforts, parolee rejections rate for the
program remain high.

At the request of the Special MastBefendants undertook a study to identify the
refusal rate of ICDTP by parolees. Using tlevocation database, Defendants were able
to determine when a parolee refused the offer of remedial sanctions at probable cause
hearing, settlement conference, optional wareerew and revocation hearing steps. The
findings affirm the high rejection rate 8&2DTP. Between January 1, 2012 and June 30,
2012, placements into remedial sanctioogoams at each step were as follows:

Probable Cause Hearing: Of 35,554Itatéions 1,779 (5%) were remedial sanction
dispositions. Parolees refused ICDTP in 2,172 (6%)
actions.

Settlement Conference: Of 214 total actions 14 (7%) were remedial sanction
dispositions. Parolees refused ICDTP in seven (3%)

actions.

Optional waiver reviews: Of 780 tobtactions, nine (1%) we remedial sanction
dispositionsParoleesefusal ICDTP in nine (1%) actions.
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Revocation hearings: Of 2,305 totamtions, 142 (6%) wereemedial sanction
dispositions. Parolees refuskCDTP in 28 (1%) actions.
The rejection level at thprobable cause hearing step gndicant. This information will
be valuable to Defendants as they begireshape their remedial sanction programs to
better align with tk composition of t& parolee populatiofi®
The question before the is Court isshthe Defendants make changes to
existing programs to respond to recent legiachanges to be substantial compliance
with the Permanent Injunction. The SpecMaster finds nothing in the Permanent
Injunction that speaks to anything other thendence that Defendants have remedial
sanctions and considers them at every sfefhe revocation piess. Defendants have
developed a variety of differememedial sanctions in an attempt to meet the need of
parolees. One of these programs, ICDTBasg seriously impacted by Realignment.
That said, Defendants have continued tltgeimmitment to the program and it is their
prerogative when and if theggram content should change.
The Special Master finds Defendants to be in compliance with the Permanent

Injunction requirements for all remedial sanctions.

Mentally Ill Parolees

Issues raised by mentally ill parolees facing revocation are difficult from a variety
of perspectives -- due process, public sand humanitarian —llaof which must be
balanced. The parties have devoted significant efforts to these issues since the earliest
days of thevaldivia Remedial Plan. There has beewy substantial progress over time
and there are enough open questions thaSgexial Master is ufide to make findings

concerning compliance with this Court’s orders at this time.
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Early in Valdivia implementation, the State eropéd a category of revocations
referred to as “psych returns,” a process teairned mentally ilparolees to prison but
sometimes operated poorly tormect them to treatment atal review when they were
able to return to community. Importantly, Defendants eliminated this practice.

After extended negotiations supplementedlnjers of this Gurt in January 2008
and August 2008, Defendants created a mucterfar system intended to revoke only
for violation behavior, suspend proceedingstfiose too decomperisd to participate,
request treatment, arrange for clinical evabrg and review regulsr for the parolee’s
ability to participate in a hearing. The systatso has provisions f@ttorney access and,
for severe cases, referral for assistanammmunity placement and release from custody
at a set maximum date.

The system was designed for parolees housed in CDCR. Recognizing the
differences in communicating with clinicahd custody staff employed by other entities,
the State deferred creating procedures spedaifjails. When Realignment led to all new
revocation terms being served in jailsgimming in October 2011the State revised its
procedures, principally lessening several margdttat rely on interaction with jail staff
but encouraging the State’s staffclantinue with all policy components.

The system appeared to work well when the Special Master examined it in 2009,
and according to subsequent anecdotalessrtations. Defendants have not indicated
that they have reviewed the system sidaauary 2009, before the system was fully in
place and before the 2011 revision. Therghas, insufficient information on which to

reach a finding about whether currerdgiice satisfies this Court’s orders.
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Plaintiffs objected to the 2011 policy afge and have issued a Notice of
Violation about current practes. Dispute resolution is tséo begin at the end of
November. Their allegations have to do witle system described above as well as two
other aspects of this Court’'s 2008 ordersaccess to Department of Mental Health
treatment and parole agents’ use of sfemm involuntary commitment procedures
before initiating revocatioactions, where appropriate.

The dispute involves questions of intetpt@n of this Court’s language, the need
for demonstration of practice as distinguistiemm actual violations, the scope of any
identified breakdowns, differgiating due process risk fmo actual failures, and the
interaction with orders from another fedecaurt. With this complex mix pending, the
Special Master declines to reach anydings on compliance with this Court’'s 2008
orders concerning the mentally ill and lodksward to a successful dispute resolution

process.

ADA and effective communication

The Permanent Injunction mandates thaefdhdants will ensure that parolees
receive effective communication throughout #mtire revocation process.” Additionally,
the Valdivia Remedial Plan discusses prowigiADA accommodations when needed.
Defendants’ practices in this regard hawei the subject of dispute long-term, in this
action and irArmstrong v. Brown.

Defendants’ policies and procedures reqatedf to assess a pee’s disabilities,
offer accommodations, and provide effeeticommunication assistance to parolees

during each step of the revocation procésshe policies mandate notice agents and
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hearing officers to identify the parolese’needs at each interaction by conducting
interactive interviews with parolees, amdviewing field file information and an
electronic database of disabilitpcheffective communid¢en information.

The database was developedtlhy State pursuant to tAemstrong litigation and
was deployed in 2007. It includes historical information about accommodations provided
in revocation proceedings; all previous @wpiof the BPH form 1073 (disability and
effective communication.information gatledr for, and supplemented during, the
revocation process); medical, mental Heattevelopmental disability, and educational
classifications during the most recent CDCR incarceration; and some documents
supporting these conditions, referred to as source documents.

Policies require staff to pvide assistive devicesyrange for translation, and
provide other needed accommodations dunmagice service and hearings, as well.
Commonly, the attorney’s presence is the aaoodation provided for difficulty reading,
understanding or communiddg. For physical disabties and language needs,
Defendants work with magnifying sheetsahirg assistive devices, dual handset phones
for calling translation services, and in-pmrslanguage and sign language interpreters.
Where additional needs are identified, anddlocommodations are provided, staff are
required to enter the information in the database.

Staff have been trained in these pobg¢iand monitors and the Special Master
have observed these practices routinelyuge. However, Plaiifts regularly report
learning of breakdowns in documentationd atherefore tracking, and questions of
whether any, or the appropriate, accommodation was proViléntividual cases have

been cited in monitoring reports, Plaifs’ response to Defendants’ Compliance

53



Assessment Report, and Plaintiffs’ informabjections to the drafSpecial Master’'s
report. It has been difficult, to date, fortlspecial Master to discern the scope, nature,
and substantiation for these allegations. The Special Master understands that there have
been longstanding orders Armstrong concerning some of these practices, and further
remedial orders issued in January and April 2851 2.

If parolees believe a necessary accomrtiodas not available or sufficient, the
attorney may object and attempt to have avited during a hearg, they may complain
through a designated ADA grievance systemregiuest a Decision Review. In a more
than three-year period overlapping this Roubdfendants report that 47 grievances or
Decision Review requests were submitteshcerning ADA or effective communication
issues. Two were granted and the cases iss&d; the others were denied and are

detailed in Defendants’ @apliance Assessment Report.

Translating and simplifying forms

The Permanent Injunction requires thatnfe provided to parolees were to be
reviewed for accuracy, simplified, and translated to Spanish.

Paragraph 19 of the Injunction requii@sfendants to ensuml forms provided
to parolees by the Board of Paroles andRheoles Division are reviewed for accuracy,
simplified and translated into Spanish. The parties are in agreement that the following

forms have been reviewed and translatéd:

BPH 1073 Request for Reasonable Accommodation

BPH 1074 Disability-Related Grievance Form

BPH 1100 Notice of Rights

BPH 1100-B Witness Worksheet

BPH 1102-A Time Lost for Absconders/ Parolees at Large
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e BPH 1004-B Parolee/Attorney Decision Form

e BPH 1104-C Waiver of Attorney Assignment

e BPH 1135-A-1 Notice and Acknowledgenteof Rights for Revocation
Extension Proceedings

In addition the Board of Paroles has built into the revocation database the ability to

print the following forms ireither English or Spanish:

BPH 1105 Subpoena

BPH 1106 Subpoena Duces Tecum

BPH 1107 Declaration ISO SDT

BPH 1109 and 1109A Notice Requesting Appearance

These forms are printed in the appropriateglaage and then provided to the parolee.
There is no need for a hard copy version of the form.

Plaintiffs assert that Defendaritave yet to translate 1105, 1106, 1107, 1109, and
1109A, the 1100 INT-EXT, 1102 INEXT, and 1102 and the 1135-A% Defendants
indicate that form 1106 became part of the 1107 in 26/1Horm 1109A became part of
Form 1109. As stated Forms 1105, 1106, 110714® are translateand printed from
the revocation database. The 1515, the forat thviews the conditions of parole, has
always been in Spanish. The 1515 addendufarra that outlines special conditions of
parole has not been translated. There is blank space on the 1515 to write in special
conditions. Both forms were updated last sptimgpotify parolees that they do not have
to sign the form. These newversions of the 1515 have thget been translated. These
forms will be translated into Spanish becatisgy will continue to be used for parolees
supervised by the Paroles Division. Tieenaining forms 1100 INT-EXT, 1102 INT EXT
and the 1102 were not translated and it no longer makes sense to do so. The amount of
time it would take to complete the translationl aeview process with Plaintiffs is several

months. Given that revocatiomill no longer be under the fjigdiction of the Board of
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Parole beginning in July 2013 and the smaitcpratage of paroleesffected, translating
these forms at this date n®t a wise use of resources.rifol135X has been a disputed
item between the parties. The form is not pded to parolees but issed to document
the mental state of the parolee in the favfra chronological entry. As such the form
should not be subject to paragraph 19.

The Special Master finds Defendants in substantial compliance with the
requirement to provide accurate, simplifi€gpanish translation of forms provided to

parolees.

Tapes
The Permanent Injunction requires that:

Upon written request, parolees shalldrevided access to tapes of parole
revocation hearings.

This procedure appeared to work well through 2008. Logs showed requests made
at a rate of approximately 60 to 80 per month and they indicated requests were filled
within 30 days at a rate of 97% or bett€here had been anecdotal reports of poor
quality recordings from CalikP attorneys and monitors.

In July 2009, Plaintiffs reported beingldahat no tapes existed for 15% of the
tapes they had requested in recent motftiEhey also observeddicia of tracking log
inaccuracy, late tape provision, and audibilggues with some tapes. To address these
issues, the Board distributed guidance to ingaofficers and clericadtaff; delivered new
recording equipment; and devised additional procedures, including enhancing centralized

tracking to ensure that tapes were submittedeadquarters, and supervision. In late
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2009, the State’s data showed somewhat lesaytifilling of requests, at 90%, and some
very long times for a small number of ca$&s.

Plaintiffs more recently identified a sudisof the above concerns, a very small
number of cases in 2010 and 2011 in whiah $tate was unable to provide tapes when
those five parolees requested them in suppiowrits of habeasorpus. Defendants note
that parolees also have the option fpeal decisions througthe State’s Decision
Review process without a tapand that two of the complainants were granted new
revocation hearings, a remedy Plaintiffs had requested in'20D@fendants report that
all five parolees who sought Decision Revifaw blank tapes, during a more than three-
year period studied, were gtad a new hearing or modifidhdings or disposition&*

The Special Master has not receivefoimation about whether the remedial

measures Defendants put in place in 2009 had the desired effect.

Policies

The Permanent Injunction specifies proceduand expectations for the parties to
meet periodically regarding poiés, forms, and plans, and for the Plaintiffs to have an
opportunity to review and cament on any new or revis&@ldivia-related policies.

The parties have several mechanisms they have used to be compliant with
this aspect of the Injunction. the initial stages of the aashere were frequent meet and
confers to develop policies and forms as \asllprocesses by whithe parties and other
key stakeholders such as CalPAP could keaph other informed of progress and/or
changes. Sometimes the Special Master was requested to assist or to be engaged in these

meetings while at other times, the partiegt alone. The most recent examples of
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meetings where the Mastership was involv'edde been over proposed changes due to
Realignment. An example of the latter isex the Mastership hast been involved has
been meetings by the parties to resolve afistmaining disputetssues. Many issues as
well as follow-up to in-person meet andnéers are resolved ribugh conference calls
and/or correspondence.

Defendants have been conscientious and respectful of the requirement to ensure
that Plaintiffs are not just informed of anges but are provided adequate time for input
and response to proposed changes. Whenhtdssnot occurred it has typically been a
result of oversight by a staff member raware of the requirement or not providing
adequate time for input due to the late arrofainaterials. This si@tion arose most often
in the early years of the cade. recent years legislativenanges such as Realignment
have created significant uncearty for Defendants. Desgtthis, Defendants have done
an admirable job of informing the Plaintiftsé impending changes and where appropriate
seeking their input and review.

Defendants cite in their most recent cdiapce report a list of 19 policies and/or
forms that were negotiated with the Ptdfe between January 1, 2011 and April 30,
20121% Defendants also reference the disputed items process whereby the parties met
from 2009 through 2011 to resolve a negotiatadfistems where the parties were not in
agreement. The process resulted in thégsreaching agreement on 24 items and partial
agreement on one item. Twenty-one itee®ain in dispute and 17 were defert&d.

Defendants are in substantial compliance with this requirement of the Injunction.

As with other requirements, it is the egpmion of the Special Master that having
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achieved substantial compliance does ndeve Defendants from adhering to this
requirement until the case is closed.

Additionally, the Permanent Injunctiorequires Defendants to develop and
implement sufficiently specific policies andogedures to ensugontinuous compliance
with all of the Permanent Injunction’sq@irements. Defendants accomplished a great
deal in terms of policies and procedures initially. They continued to issue additional
policies as time went on; to revise policies ¢arrent conditions;ral to generate policies
implementing new legislative priorities, integrating them with existMgidivia
mandates.

As noted, Defendants routinely conferredwPlaintiffs throughout this process.
While they reached agreement in many instanttee parties identified a large number of
policy issues in dispute. Plaintiffs maintdhrat, absent policies adhese disputed items,

Defendants’ policies remain insufficieptspecific to ensure compliance.

Facilities
The Permanent Injunction requires:

An assessment of availability of facilities and a plan to provide hearing space for
probable cause hearings (111(c))

Early in Valdivia implementation, the Defendantsgatiated access to space for
hearings and other revocatioropeedings at nearly every sidere parolees are housed.
There was an exception at a very small nundéeounty jails, buDefendants arranged
reasonable alternatives. Wiealignment, all proceedings, except revocation extensions,

shifted to county jails. The Special Mastkas visited at least 10 jail sites since
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Realignment implementation, and the partiesse monitored a great deal more; it
appears that jails were able to accommotisencreased volume and any other changes.

In 2011, the parties raised and resolved a dispute concerning jails that held
hearings in rooms with barriers separatingnsoparties. In the past, Plaintiffs have
objected to the conditions for attorney-ctianeetings and for notice service at some
locations, particularly offering conaes about confidentidy and effective
communication.

On balance, the Special Master finds Defendants in substantial compliance with

the requirement captured in 11(c).

Staffing

The Permanent Injunction mandates that Defendants shall maintain staffing levels
sufficient to meet all obligations under thatder. The Special Master agrees with
Defendants that the continued progress ovigling timely processes and protecting the
due process rights of parolees indicates #taffing levels are sufficient to meet the
obligations of thevaldivia order. In the face of the adtievorkload of Realignment and
the resulting layoffs, the fact that ther®&las Division and pécularly the Board
continued to work on efforts to improwéaldivia processes, makes it difficult to argue
the staffing resources are not adequditke Defendants clearly heard the Special
Master’'s caution to not let the work ofeRlignment defer critical compliance issues
indefinitely 148
In the initial implementation of Realignment, the existing processes continued to

function but efforts to improve upon them slowé&dParoles Division and Board staff
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worked diligently to create systems toepent communication failures and to create
needed information sharing between theneslnd county agenciasw involved in the
parole revocation proceS¥. The Board completed an impressive array of resource
documents and self study modules allvdfich are designed tomprove the parole
revocation process:

During the last Round, several revocatioaenters were consolidated with a
resulting decrease in Board staff. Other pkohdecreases in BakrParoles Division and
Valdivia records positions at Institutions also took pféeThis Round the Pitchess
Detention Center was closéd.By July 1, 2013 the Board anticipates the elimination of
most clerical and custody positions in fi@perations and more Deputy Commissioners.

The Special Master applauds the effamtsall divisions to maintain a focus on
Valdivia processes in the face of the downsizamgl eventual elimination of positions.
Defendants have achieved substantial compéain the area of maintaining sufficient
staff levels.

Plaintiffs’ monitoring

The Permanent Injunction provides formintiffs' counsel to have access to
information reasonably necessary to monD@fendants' compliance with this Court’s
Valdivia orders and related policies and procedures. Defendants were found to be in
substantial compliance with thigovision during earlier Rounds.

The Permanent Injunction also requirestttihere be a mechanism for addressing
concerns Plaintiffs counsel raise regagdindividual class members and emergencies.
The agreed upon mechanism to resolve viddial parolee concerns raised by the

Plaintiffs continue to work well. Defendanhave been responsive Plaintiffs’ past
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concerns about timeliness and response tyudlhe system is now timely and typically
provides the level of quality required by Plgifs to respond effectively to individual
parolee concerns.

In the first six months of 2012, Plaintiffs employed the mechanism ten thes.
This is a decline from 187Yequests for information in 2009. Defendants maintain a
tracking log of all cases where a concern I@esn raised. In all cases during this Round,
the issue raised was responded to within 30 H&yRlaintiffs are in agreement that both
the timeliness and quality of Defendants'sponses have improved over tittfeThe
Special Master finds Defendants to be in substantial compliance with the requirement to

maintain a mechanism for investigating individual concerns.

Other Orders of this Court

As noted, in addition to the Permanenjuhction, this Court has issued orders
concerningValdivia implementation. The details of thestatus are offered above. In
summary:

Designating information as confidentigMay 2005): This Court has previously

issued orders finding bstantial compliance.

Remedial sanctions (June 2005 and April 200his Court hagreviously issued
orders finding substantial compliance ashe 2007 order and aspedaif the 2005 order,
which reinforces obligations laid out in tMaldivia Remedial Plan. The Special Master
now recommends a finding of substantial cbamze for the remaindef the 2005 order.

Improvements to Defendants’ infoation system (November 2006 and

December 2010): Defendants have madegmss periodically since 2006 and made
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substantial gains during this Round. To dgtihese orders, a few significant tasks
remain, particularly concerning repodisplaying Paroles Division steps.

Establishment of internal oversightechanisms (November 2006): The Special

Master recommends a finding sfibstantial compliance.

Attorney access to information in clienfgld files, withess contact information,

and mental health information (June 2007)isT@ourt has previously issued orders

finding substantial compliance.

Interstate parolees and civil addicts (@r 2007): This order determined that

these two groups arnot subject td/aldivia requirements. No obligations flowed from
this order and no further action is required.

Due process for parolees who appear tootaily ill to participate in revocation

proceedings (January 2008): Defendants meely good progress in setting up this
system by mid-2009. Information about its cutreperations, after significant contextual
changes likely to affect prace, has not been presented.

Preserving confrontationgints consistent with current case law (March 2008):

Defendants devoted significant attentiontkis set of requirements and made some
progress in mid-2009. Approximately half ofidted hearings do not apply the balancing
test as called for in case law and Defendants’ training materials. Not all aspects of the
2008 order appear to have been implemented.

Timely access to inpatient psychiatric pivalization, and psychiatric evaluation

pursuant to California Welfare and Instituis Code § 5150 (Augu2008): These orders
remain in dispute. As a consequence, no tesieowing has been made as to practice. A

dispute resolution proce$ias been initiated.
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Recommendations

The Defendants have demonstratecbmpliance with many additional
requirements of the Permanent Injunctiord &ome subsequent orders, meeting their
essential aim. | therefore recommend that@ourt order that the following requirements
are substantially compliant, and that the subjects will therefore no longer be a primary
focus of Plaintiffs’ or the Special Mastersonitoring unless they are inextricably linked
with review of the Permanent Injunction, arise in the course of investigating an
individual parolee’s situation. These items w#imain in this status unless and until it
comes to the parties’ or the Special Mastatt®ntion that there has been a significant
decline in compliance.

These orders should apply to the following requirements:

e No later than 48 hours after the parole holdho later than the next business day
if the hold is placed on a weekend or halidthe parole agent and unit supervisor
will confer to determine whether probalaause exists to continue the parole
hold, and will document #ir determination.

e No later than 3 business days afterglaement of the hold, the parolee will be
served with actual notice of the allegeatole violation, including a short factual
summary of the charged conduct andten notice of the parolee's rights

regarding the revocation process and timefiames.

e Parolee shall be provided with a writteatice of rights regarding the revocation
process and time frames.

e No later than 6 business days after plasetof the hold, a violation report shall
be completed.

¢ Defendants shall appoint counsel for aligtees beginning at the RTCA stage of
the revocation proceeding (all locations).

e Defendants shall provide an expedipedbable cause hearing upon a sufficient

offer of proof by appointedounsel that there is a comfdalefense to all parole
violation charges that aredlbasis of the parole hold.
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At the time of appointmentounsel appointed to reggent parolees who have
difficulty in communicating or participatg in revocation proceedings, shall be
informed of the nature of the diffitty... The appointment shall allow counsel
adequate time to represent the parpleperly at each stage of the proceeding.

At probable cause hearings, paroleedl ffgallowed to present evidence to
defend or mitigate against the charges and proposed disposition.

Parolees' counsel shall have the apilit subpoena and present witnesses and
evidence to the same extent and urtle same terms as the state.

Counsel shall be provided documetiits State intends to rely on

Parolee shall have the right to watime as to any of these hearing time
constraints with owithout good cause.

Attorney shall have theght to a continuance uponretiBhowing of good cause in
the absence of his ber client's consent.

Revocation extension proceedings

All remedial sanctions obligations

Defendants will ensure that all formspided to parolees are reviewed for
accuracy and are simplified ... This presewill include translation of forms to

Spanish.

Defendants shall meet periodically wRtaintiffs' counsel to discuss their
development of policies, procedures, forms, and plans.

Defendants shall develop and implement sufficiently specific policies and
procedures that will ensure continuousnptiance with all of the requirements of
the Permanent Injunction.

Defendants shall serve on counsel for Plaintiffs an assessment of the availability
of facilities and a plan to provide d&w@ng space for separate probable cause
hearings.

Defendants shall maintain sufficient staffing levels in the CDC and BPT to meet
all of the obligations of this Order.

The parties shall agree on a mechanism for promptly addressing concerns raised
by Plaintiffs' counsel regding individual class nmabers and emergencies.
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e Defendants shall institute and maintain the infrastructure needed for self-
monitoring

The Special Master alsecommends that the Coumdi the Probable Cause Hearing
step in substantial compliance. As to thi@p, onsite monitoring should be discontinued,
consistent with other items found in subsi@rntompliance, but morting on questions of
timeliness shall continue.

| recommend that the Court order theddelants to report ehstatus of these
requirements to all parties effective May 15, 2013 and, i¥/dheivia action continues
beyond July 1, 2013, the Defendants should repaety six months thereafter, until the
action is finally closed, on the status of itefmsnd in substantial compliance that have
not been dismissed from the action.

Pursuant to the Order of Referencethe Special Master, the Special Master's
reports shall be final, no later than twerf80) days after service of the final report,
unless a party files written objections wittetourt. If any party files objections, the
opposing party shall have twenty (20) daysl®d reply to the objections with the Court.
If objections are filedthe Court will consider the mattand issue an order adopting the

report in full or as modi&d, or rejecting the report.

Respectfully submitted,

_IsiChase Riveland,

Chase Riveland
SpecialMaster DATED: December7,2012
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! On occasion, an analysigorporates data throughuly or August 2012.

2 Determining the number of requirements is somewhat of an art. The Permanent Injunction describes 23
discrete requirements, set out in numbered paragraphs. The attabtieih Remedial Plan and process
flowchart reinforce many of those requirements, areti§p more process steps and activities. In each of
these documents, a requirement isyownly a full process step (for expla, a probable cause hearing),

but sometimes a functiamithin a process ste.§., evidence can be presented at probable cause hearings)
is listed as an independent requirement.

Court orders subsequent to the Permanent Injunction generally have reinforced ordamplifie
requirements already containedf® Permanent Injunction and itsaattments. They added only three
unique issues — information systems, internal oversight, and mentally ill parolees. Understatdiag th
all of these requirements carry equal weight anddbanting will necessarily not be fully precise, by the
Special Master’s reckoning, they amount to 44 requirements, of which 35 have been satisfiedtsioffi
remove them from monitoring.

3 A number reflects an associated nurebguaragraph in the Permanent Injunction

* Sources for this section are the document wighetectronic file name OSM Analysis Request.pdf,
document titled RSTS Postponement Report Assumptions, and the Special Master’s extensive reviews of
new reporting model reports with subsequent contiersawith Defendants’ sthfo clarify understanding

of how RSTS is currently operating

® Special populations such as extradition casesahith custody proceedingse subject to alternate
timeframes. In the past, these have been small populations, and the timeliness of some steps has been lower
than for the general population. T8pecial Master’s understanding is that these groups are included in the
aggregate numbers and there are no longer repattshow the timeliness for these populations.

¢ Compliance Assessment Report

" Compliance Assessment Report; informal communications with Defendants

8 Compliance Assessment Report, p. 74

° Order, Nov. 13, 2006

19 Defendants are to be congratulated for developing a sound methodology to continue monitotess i
costly but equally effective way. pbical tours are only really needéal observe notice of rights and
probable cause hearings. The auditgdor each step of the procese ambedded in the Nov. 13, 2012 e-
mail from Dan Carvo, Parole Agent Ill, Re: OACC staffing.

! plaintiffs allege that the unit no longerdempleting corrective action plans after tous=e Plaintiffs’
Corrected Response Waldivia Compliance Assessment Report, 9-27-12 p.101. The tours Plaintiffs cite
are those that were cancelled due to the budget-retaesl ban. All Defendant monitoring tour reports
since mid-2008 have corrective action plans.

12 5ee Nov. 13, 2012 e-mail from Dan Carvo, Parole Agent lll, Re: OACC Staffing

13 The Parole Agent Ill is a designated subject matgert who can fill in for the deputy commissioner
until this position is filled.

14 see Defendant Compliance Reports

15 See Plaintiffs’ Corrected Compliance Assessment Report Response, Sept. 27,2012, p. 108.

18 see Plaintiff’s Corrected Compliance Assessment Report Response, 9-27-12, p. 109-110

17 S5ee OSM 5" Report, p.5; OSM®BReport, p.56; and OSM"Report. p. 55.

18 For efficiency’s sake, there have been many timesnwheet and confer sessions in this case were held
by phone in their entirety and many timesantsome members participated by phone.

¥ The younger generation uses many innovative ways to solicit feedback and to reach agreement. Skype,
Google chat rooms, and twitter are used by org#oizs in various ways to reach agreement. Such
mechanisms are likely to hsed more in the future.

20|t is important to remember that most supervisors are in the same office location as their direct reports,
the parole agents.

2L OSM Analysis Request, p.2.

67



22 |n December of 2011, timeliness fiis step fell just below 85%ee Compliance Assessment Report, p.
80.

% gee each report from OSM 2d Report forward. ; DAPO Timeliness Summary Jan. through Jun, 2012;
NOR Step Result Summary for eamhlan. thragh Jun, 2012

In recent Rounds, service was delayed muate miften for populations sh as extradition cases and
not in custody proceedings. (seg)., OSM 12" Report). It is of concern that it is no longer possible to
review the timeliness of those populations to see whether it is improving. On the other hand,'in the 12
Round, these populations, taken together, constituted\yest2% of the total holds, and the late cases in
that population totaled less than 0.5% of the notice services overall.

24 NOR Step Result Summary for each of Jan. through Jun, 2012

% gseeeg., OSM 2d, 3d, B, 6", 7", 8" and 13" Reports

% Facially, data reports show 17,585 fewer NoticRights service actions than actions at the Referral
step. DAPO Step Summary Jan. through Jun. 2012. Malldévia process design, the Referral step occurs
after service of the notice of rights antlarges, so this could suggest that some service is being missed.

In practice, however, the Referral step somesi occurs before servicedagometimes afterward. If the
Referral decision disposed of a case before nataedue, the absencerudtice is not a problem.

Defendants provided a supplemental analysis of whkewant cases closed. (see Dec. 17, 2012 email from
C. Buffleben). Of the 22,268ases where the parolee was not servéide)d 2,863 were disposed of as of

the time notice was due. Taken together with notices completed in the Round (49,053), that would narrow
the cases not served to 6,161.

In this analysis, Defendants also provided figtioe unserved parolees whaseses were disposed of at
subsequent process steps before hgaflihis suggests that staff knemtice would be unnecessary as they
were working toward continuing the persons on parole, dismissing the cases, or papegdns in
remedial sanctions, or that the persons were not harmed because they did not proceed to hearing. These
figures exceeded the 6,161 cases above. Defendamts that 2.37% of casess27 persons -- reached
probable cause hearing without having been served.

While not all numbers match between the diffessrces, this is a strong indication that cases are
disposed of before requiring a notice, parolees are served, or cases proceed a few additional days withou
service but service is made moot beestl® case does not proceed to hearing.

27 Compliance Assessment Report; Special Master’s observations

2 0OsSM 11" Report, p. 25. The broader dispute concerning added charges, particularly involving arrests by
other agencies will be discussed below.

29 Defendants’ budget-related travehb@sulted in only one self-monitoring report for the first six months

of 2012,

% plaintiffs’ monitoring reports present many interpretation problems. For example, there is no standard
reporting mechanism, which means different firmsl @ometimes authors within a firm, define terms
slightly differently, have different reporting formats, and sometimes include undedgicigments and

other times not. In short, it is not comparing apples to apples. Some authors are very articulatbyabout
they make an assumption while others are not. Saimbits fail to include the very documentation needed

to affirm a conclusion. On a few ocdass, cases are referred to in extsitihat are not #re. Ironically,
Plaintiffs’ reports suffer from the very problems thiay raise about the Defendants’ reports that they are
monitoring. Defendants’ one report was excellent. bedats provide clear domentation for assertions

and have the advantage of an audit tool that asséfsse=xact same elements in each observation or file
review.

31 plaintiffs allege that they did neeceive 1502b documentation for all cases and thus there is an average
of 29 cases. The Special Mastan not verify this allegation.

32 The conclusions reached by theeSipl Master are questionable becaofsthe many problems with lack

of adequate information in the monitoring reports to support an allegation.

% The Special Master spoke withary Swanson on August’@nd 17, 2012. Ms. Swanson investigated

this issue and the issue of adddharges for the Special Master.

3 The Special Master always assumes a technicaltigiolahould be addressed in notice of charges. The
Master attempted to discern from existing documentation in the monitoring report whether added criminal
charges were appropriate. In tfexe of no evidence to the contrathe Master assumes these added
charges are legitimate.

68



% There may be a very small percentage of timesrvthe agent of record is not available and a duty
officer completes the notice of rights and if the case documentation is not sufficient may not know a
technical violation has occurred. Good record keeping is required to ensure thismacuesyi low
number of instances
zj Document with the electronic file name OSM Analysis Request.pdf, pp. 3-5.

Id., p. 4.
% Monitors were able to observe 15 serves onsitteriants’ data reflects that close to 48,932 serves
took place during that time.
% 0osM 11" Report
“Ovaldivia Remedial Plan, p. 4.
*1 0SM 11" Report, p. 35.
2 This issue was discussed in OSM 11th arféiR&ports.
3 0SM 11" Report, p. 37.
* 0OSM 12" Report, p. 47.
> Date Case Assigned Compliance Reports, January 2012 thru September 2012. Percentages are rounded.
6 Seegeg., OSM 2d, 3d, # and 7" Reports
47 Cases Missing 1073 and Cases Missing Sourceients, each of Jan. 2012 through Jul. 2012
8 The phenomenon of “they don’t know what they don’t know.”
9" Informal communications with the parties
0 Compliance Assessment Report, p. & electronic folder titled Expedited PCHs for data.
*1 valdivia v. Davis, 206 F. Supp. 2d 1068
%2 See, for example, OSM 2d, 3d! dnd 7' Reports
>3 Informal communication with CalPAP
% See OSM reports from th& Round forward; Telephonic Probable Cause Hearing Summary Jan-Apr
and May-July 2012
* Seegg., the 18 objections concerning jurisdiction @ined in Other Objections Reports for each of
Jan. through Aug. 2012
% Documents with the electronic file names PC Disputed (01.01.12 — 06.30.12).xIs® &ispRted
(07.01.12 — 08.31.12).xIsx compared to the total probable cause hearings found in Board of Parole
Hearings Step Summary, Jan. through Aug. 2012
" Seeg.g., the 9 objections alleging bias contained in Other Objections Reports for each of Jan. through
Aug. 2012; Compliance Assessment Report
%8 CalPAP surveyed its attorneys, who consistddéptified a small, finite number of hearing officers
with such problematic practices. They constituteaf%he current hearingficer pool, whose numbers
were recently identified &6 in informal communications with Board executives.
%9 For the analysis that follows, the Special Master studied a 15% sample, chosen by random selection, of
all cases identified by CalPAP as having challenged probable cause during hearings held betareén Jan.
Aug. 2012. The total of cases reviewed was 1,58@ Documents with the electronic file names PC
Disputed (01.01.12 — 06.30.12).xIsx and PC Disputed (07.01.12 — 08.354 2« the individual records
in the electronic file titled PCH Arguments
%9 Email communication of analysis, C. Buffleben, Dec. 17, 2012
®1 |n the study, this occurred in 9% of cases iticWlattorneys reported that probable cause was challenged
62 A word about the references in this reporbaxision Review submissions and Objections during
hearings: Defendants often cite to these numbers to demonstrate the frequency of alleged gmdlileens
scope and likelihood of harm stemming from them. €smirces are particularly strong where it is the
norm to object, and whereiitvolves the type of compla that normally surfaces.

There are also some limitations, which should inform how this information is used. Pafertse de
attorneys are principally concernedtwthe parolee’s sentence; once tisadecided, matters of process in
how that outcome was achieved may be seeroas for their role. Filinga complaint may surface a
system unfairness, but where agating can also jeopardize undoingiant’'s outcome, an attorney’s
obligation is to the client. Additionally, both attorneys and parolees may not take advantage of complaint
systems where they believe the system operates witlpoioeeconclusions and therefore it is futile, they are
unfamiliar with its existence or procedures, theyfatalistic, they see other issues as more important, or
where they do not see it as theilerto fix the revocation system.
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Thus, the number of complaints is a gomlicator about many issues, but not an exclusive measure,
and it should be taken into account along with other information sources. The system'’s handling of the
complaints received is also an importanteetion of the system’s ability to remedy issues.
3 Compliance Assessment Report
 Compliance Assessment Report
% The Special Master reviewed revocation heariognds for a subset of the parolees in the sample
selected for the study of probable cause challenges dessujyad
% Compliance Assessment Report; Special Master’s observations
67 Without reviews, the parties amt know whether parolees recetheir documents consistently or
inconsistently. Plaintiffs are particularly concerneat gharolees have their documents in the event they
need to advocate with jail staff that their releasesdadé®e passed, a necessity that has been reported in
some cases.
8 Compliance Assessment Report
% valdivia v. Davis, 206 F. Supp. 2d 1068
% Board of Parole Hearings Timeliness Summary by County, Jan. through Jun. 2012
1 See all OSM Reports, with OSM &eport showing the peak activity
2 Board of Parole Hearings Timeliness Summary by County, Jan. through Jun. 2012. This shows a higher
percent of timely cases, but this includes all postponements if the first attempted hearing was timely and the
postponement was for good cause. It is more appropriate to remove that category of cases for a separate
determination of whether they were timely; see discussipra.

Far less than 1% of cases were excluded fromlitiess calculations as Defendants found there were
obvious data entry errors, as indicated by negative numbers, or the entry was for administpaisespu
and was not an actual hearing. The Special Mastemident that these exclusions are appropriate.
3 |t is possible that some cases were origisaleduled early enough thhe rescheduled hearing
occurred within timeframes. It ivore likely that postponements carry cases beyond 13 business days.
Such an analysis is impractical at this time but could be undertaken in the future to determine the clearly
timely population with more precision.
" Board of Parole Hearings Timeliness Summary by County, Jan. through Jun. 2012
> Compliance Assessment Report
® Predictably, this is the case in some instaribeste is no deadline forét'settlement conferences”
offered in the community, and sometimes they are recorded in the information system on probable cause
hearing records. This would make some proceedipgsar late according to probable cause timeframes
when those do not apply.

An initial look at probable cause hearing timeliness datartbé@sdicate that problem in two counties,
but Shasta county’s probable causarings appear late at a ratel6%6, much higher than the system
average. Datdoes suggest an impact at the revocation hedergl, with Fresno county’s hearings being
late 16% of the time and San Joaquin county’s bleitgg32% of the time, albeit at a much lower volume.
" Order Jul. 23, 2003. This order followed extended deliberation about the appropriate length of time.
8 The interpretation of this agreement was disputed for some time. Originally, the Defendants understood
it to be 13 business days and Plaintiffs understood it to be 10 business days after actual service of notice,
which could take anywhere from 1 to 3 business dBys.system has been operating based on Defendants’
view since at least 2006, and it ig tBpecial Master’s belief that therfias have accepted this definition.
" Order Jul. 23, 2003
8 sample of hearing records drawn from Closed Case Summary — Good Cause Postponement and Closed
Case Summary — Not Good Cause Postponement for each of Jan. through Apr. 2012; Board of Parole
Hearings Non-Multiple Postponement Summary, PCld,rafated detail reports, for each of Jan. through
Jun. 2012, and analogous reports for Multiple Postponements
8 For example, the Special Master reviewed 468gmmed probable cause hearings, which constitutes ¥
of the postponements in the first half of 2012. Among them, 77% were held more than two days after
postponement, which would be the 21-day mark if the original hearings were schedtliedadginal
deadline.
8 vValdivia v. Davis, 206 F. Supp. 2d 1068, citing Defendants’ Statement of Undisputed Facts
8 Closed Case Summary and Closed Case Summary -Valdivia Timeliness Rules for each of Jan. through
Sept. 2012, Probable Cause Hearing Compliance Répmodach of Jan. through Oct. 2012, PCH Step
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Result Summary for each of Jan. through Oct. 2012. ddes not appear to be accounted for by late cases
being compared to a reduced number of probable cause hearings alone.
8 Hearing Directive 12/01, Reduction of Revocation Periods Based on Delays in Revocation Processing
8 Board of Parole Hearings Remedy Report, Jan.-Jun. $0B&ard of Parole Hearings Timeliness
Summary by County, Jan. through Jun. 2012
8 The times to hearing ranged from 21 days to 135 days. The latter was one example where time was
waived for a portion of that period, but there were delays of an additional 57 days beyond the waiver. The
delaywas taken into account in sentencing in thatanse. The total sample was 43 cases; three were
thrown out as caused by hospitalization or attornéprethroughout the wait. Two of the remaining cases
were delayed as described, but took optional waivers at their hearings so do not appear to have been
harmed.

Sample identified from Closed Case Summary — Good Cause Postponement and CldSaeth@asg
— Not Good Cause Postponementdach of Jan. thumgh Apr. 2012.
87 Hearing Directive 10/02 — Optional Waiver Reviews — Revised Procedure
8 Board of Parole Hearings Step Summary Jan. through Jun. 2012. CoepaParolee Activated
Optional Waiver Aug through Dec. 2010, showing 2,608 cases for a shorter period.
89 Board of Parole Hearings StResult Summary OWR farach of Jan. throughdu2012. There were 47
postponements, or 7% of this already small population.
% See OSM 8, 6" and 7' Reports
1 Board of Parole Hearings Timeliness Summary by County, Jan. through Jun. 2012. The actual number is
somewhat lower as this total includeterstate cases, who are not subjedatdiaivia requirements, and
some “settlement conferences” were recorded wocation hearing recordBoth of these groups are
likely to be small and have little effect on the aggregate numbers. The number shown on the report is 2,027.
The Special Master has reduced thamnber by the 111 interstate revocation hearings that came to his
attention, so the unit for analysis is 1,916. There magtiers but, as indicated, that group is likely small.
92 See Closed Case Summary Aug. through Dec. 2011 and previous OSM Reports
9 Compliance Assessment Report; previous OSM Reports
% Other Objections Reports for each of Jan. through Aug. 2012; compare to the same reports provided
with OSM 12" Report
% There were five such objectioapparent. OtheDbjections Reports for eaci Jan. through Aug. 2012
% Compliance Assessment Report identified 81 relevant objections over a 39-month period.
" Compliance Assessment Reporte8ipl Master’s observations; infoal communications with parties
and CalPAP
% See Other Objections Reports from at least 2008 forward, OSM Reports
% Seegg., OSM 12" Report
100 Compliance Assessment Report
191 For that reason, the parties typically refer to the handling of confrontation rightsCmsriteissue.
The Special Master will adopt that convention in this report.
192 Compliance Assessment Report; Special Master’s observations
103 Comito Objections Denied Report and Comito Objections Granted Report for each ofolayh fhun.
2012. When controlling for multiple objections in some hearings, the total number of cases affected by
Comito objections was 234, by the Special Master'sulation. Board of Parole Hearings Timeliness
Summary by County, Jan. through Jun. 2012, adjusted as above, shows 1,916 cases that went to revocation
hearing. The total number of revocation hearings may be further reduced by a likely small, butnynkn
number of interstate cases and settlement conferences.
104 A total of 40 hearings were reviewed, whiotals at least 17% of the hearings v@ttmito objections.
There were 53 hearing officers whapided over hearings that contai@minito objections; the sample
included 38 of them. At Defendants’ request, all sampled cases involved a denied objection because of the
potential for harm to the parolee.
195 1n the remaining half, the hearing officer used the factors, explicitly or implicitly, and conducted a
balancing. In two cases, the hearing officer didsdhe written record but not aloud; these were
considered compliant.
198 There were a small number of exceptions. Oneylikelrked to the parolee’s advantage: although the
test was not applied and the hearing officer postponed the hearing, it was rescheduled ittaimésn In
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one case the problematic practice was different; élagitg officer discussed all factors but allowed the
evidence in on the basis thaethearsay corroborated itself.

197" As discussed above, there were approximately 1,916 revocation hearings in the relevant period, 234 of
which involved confrontation rights objections. Since the study found thabfithké sample did not apply
the balancing test, half of 234 is 117, which is 6% of all revocation hearings held.

198 Compliance Assessment Report;

199 The Special Master’s review agreed.

10 Ccompliance Assessment Report

11 See OSM Band 7' Reports

112 Board of Parole Hearings Timeliness Report Jan. through Jun. 2012 shows 1,871 hearings timely, less
the postponed hearings whose timing is uncertain depending on the questions to be Hookest, it
appears from Board of Parole Hearings Step Result Detail, monthly from Jan. through Jutha2012
timeliness is calculated at 35 days. Once the caaesltsed between 35 and 46 days are removed, the
total timely cases rise to 86%. This analysis does not adjust for interstate cases as their timeliness is
unknown at this time.

113 Board of Parole Hearings Remedy Report Jan. through Jun. 2012

114 Anecdotally, one or two hearings have come to the Special Master’s attention in whinbtstathat

the hearing could not be held within 50 miles beedtensportation was not pdsie across counties. The
Special Master does not have any infatiorasuggesting that this is widespread.

5 1n the context of probable cause hearings, the apiaiso describes the necessary contents of a written
record as “The hearing officer shall have the duty of making a summary, or digest, of what occurs at the
hearing in terms of the responses of the paroled¢hensubstance of the documents or evidence given in
support of parole revocation and of the parslee'sition.” It is not entirely clear whether thilerrissey

court intended to distinguish the contents of the twarihgs’ records, but there ésreasonable argument to
that effect.

18 The Special Master reviewed 412 records chosen by random selection; this constitutes 22% of the
revocation hearings. Records where the parolee atguibr admitted to good cause were considered
compliant without a factual description. See electronic folder titled RevH Factual Basis

17 Other Objections Reports for each of Jan. through Aug. 2012

18 CcalPAP data shows 10 such objecttions overgint-@onth period, meaning they occurred in less than
%% of revocation hearings. The Special Master did not review the hearing records for the circumstances of
these denials. Anecdotally, four caro the Special Master’s attentiduring hearing reviews for other
purposes. In three cases, the dewid appropriate. In the third ghvitness’ failure to appear was

described as exigent and the reafrthe denial was not stated.

19 Compliance Assessment Report; Plaintiffsii@oted Compliance Assement Report Response

120 5ee OSM 'Y, 10", 11" and 13" Reports

2L |nformal communication with Defendants Nov. 16, 2012

122 Data shows a handful more cases in September and October 2012. Reportedly, these are not genuinely
revocation extensions, but a group of prisoners setd¢ase to parole who argaed in custody because

of refusing to sign paperwork. These prisoners have not attained the status of parolees, lagid pans| &

is not being revoked. Their cases are captured inndafes’ revocation extensialata because there is not
a tracking mechanism for their separate circumstéee document with eleotnic file name Revocation
Extension Cases.docx

1230SM 8th Report

124 OSM 9th Report

1250SM 12" Report

126 Compliance Assessment Report, p.62

127 p|aintiffs’ Corrected Compliance Assessment Report Response, 9-27-12, 720-1/pdf, p. 92-93

128|d: Compliance Assessment Report, pp. 66-67

291d., p. 67

130 The Office of Offender Servicé®OS) reports show the numberpafrolees placed with disabilities.

The same is true for placements for wontge.document with the electronic file name Report for Special
Masters Jan 2012 to Sept 2012 revised.xIs.

131 see document with the electronic file name %nalysis Request.pdf, p. 2 and Compliance
Assessment Report, pp. 69-73
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132 Data is taken from the Continuing Care Reports for the last week of each month.

133 The closure of the jail-based program was a cost savings measure because the jails were paid whether
the program was in use or not. The high rejection rate of the program made it an appropriaterchoice f
elimination.

134|DCTP Pass Issuance Policy e-mail

135 Conversation between Roberto Mata and Deputy Special Master Campbell on October 31, 2012. The
changes in population are being assessed and planning is beginning to determine toogebasthe

projected parolee population.

136 Most information in this section is gathered from Compliance Assessment Report ppafié-Gbm
Special Master observationsdgparty communications long-term

137 Pplaintiffs’ Corrected Complizce Assessment Report Response

138 Order Granting Plaintiffs’ Renewed Motion to R@guDefendants to Track and Accommodate Needs
of Armstrong Class Members Housed in County JBifsure Access to a Grievance Procedure, and to
Enforce 2001 Permanent Injunction (Jan. 13, 2012, Docket No. 1974) and related orders provided as
Exhibit K to Plaintiffs’ Corrected Compliance Assessment Report Response

139 plaintiffs did review and provide input on thesems. See document with the electronic file name
Status of disputed items meet and confers 4-28-11 clean copy.doc for an example of the parties working
together to reach agreement.

140 plaintiffs’ Corrected Compliance Assessment Report Response, 9-27-12, 720-1.pdf, pp. 91-92.

141 See e-mail Translated Forms, November 13, 2012 from Rhonda Skipper Dotta, Chief Deputy

142 This was 13 of the 89 requests made . Correspondence from S. Huey to K. Riley, July 1, 2009

143 See OSM 8 Report

144 Correspondence between K. Mantoan and K. Riley dated Feb. 9, 2012, Mar. 14, 2012, 24y 23
and June 11, 2012; Compliance Assessment Report

145 Compliance Assessment Report

146 Compliance Assessment Report, p. 92.

147 see document with the electronic file name Statdiddisputed items meeind confers 4-28-11 clean
copy.doc

1480sM 11" Report, p. 5.

149 |d

¥01d., p. 20.

¥11d., p. 20-22.

1%20SM 12" Report, p. 9.

153 see document with the electronic file name BPH Staffing Update-Nov 2012

%4 Document with the electronic file name Valdivia Paragraph 27 log Jan — June 2012.pdf.

1% gee document with the electronic file name Ex.6.9 2012-06022 Valdivia Paragraph 27 log updated
62212 (final).pdf. for the log from 2009 thru 2012.

1%6 plaintiffs’ Corrected Compliance Assessment Report Response, 9-27-12, 720-1.pdf, p. 106.
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