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9 UNITED STATES DISTRICT COURT
10 FOR THE EASTERN DISTRICT OF CALIFORNIA
11
12 | MARK WAYNE SPRINKLE, No. 2:02-cv-1563-JAM-EFB P
13 Plaintiff,
14 V.
15 | LEON ROBINSON , ORDER AND FINDINGS AND

RECOMMENDATIONS
16 Defendant.
17
18 Petitioner is a state prisongroceeding without counsigl an action brought under 42
19 | U.S.C. §1983. The court has granted partial summary judgment (as to liability) in favor of
20 | plaintiff on his claim that defendanviolated his right to accessetbourts when they refused to
21 | photocopy exhibits he needed to attach to a hgbetetgon pending in a Cabfnia superior court
22 | ECF No. 74. The court then set the question ofatges for trial. ECF No. 118. However, at the
23 | final pretrial conference, the disttijudge vacated the trial datecalater referred the case back|to
24 | the assigned magistrate judge “to set a schedulerifefing as to damages, including whether the
25 | inclusion of plaintiff's exhibitswvith his habeas petition wouldhve altered #aresult of his
26 | criminal conviction and sentence, and how thaiésrelates to plainti claim for damages.”
27 | ECF Nos. 119 & 120. Thereafter, findings and mew@ndations were issued concluding thatthe
28 | question of damages, if anyclnding the amount, are factuiguestions that should be
1
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determined by the jury. ECF No. 154. The gissd district judge declined to adopt that
recommendation and instead referred the case back for consideration of the irjzsodt of
Humphrey 512 U.S. 477 (1992), on plaifits damages claims. ECF No. 157.

The parties have since submitted supplemental briefs dretidssue. ECF Nos. 161 &
162. After considering those briefs, the following findings and recommendation are enterg
explained belowHeckbars any award of damages pratikd on continued incarceration since
the denial of his state habeas. But pléffimiay nonetheless be awd@d nominal damages and
any other provable damages as a result ofFtfs® Amendment violation itself. The latter
damages are not dependent upon or necessarily timpipvalidity of plaintiff’'s conviction or
confinement and therefore are ht#ckbarred.

l. Background

Plaintiff alleged that in November anc&eBember of 1999, defendants violated his Firsf

Amendment right of access tceetbourts by denying him photocopies of documents that he W
required to attach as exhibitsadabeas petition he filed in statgerior court. ECF No. 1. He
claimed that defendants refused to provide theesoand, as a result, the state court ultimatel
dismissed his petitionld.

The parties filed cross-motions for summargigment. ECF Nos. 55, 64. On August 2
2007, the undersigned recommended that defaésidaontion for summary judgment be denied
and plaintiff's motion for summaryudgment be granted as to listy. ECF No. 71. The district
judge adopted that recommendation on Septe@®e2007. ECF No. 74. The adopted findin

included the following relevant facts:

At all times relevant to this action, pléfitwas a state prisoner in the custody of
the California Department of Correctioasd Rehabilitation (CDCR) at Mule
Creek State Prison (MCSP) in lone, Califiar. Defendant Bbinson was a Senior
Librarian and defendant &ice was a Supervisor Atademic Education and
defendant Robinson’s supésor at MCSP.

Plaintiff was tried on multiple felony chges involving sexual offenses against
three girls under the age of 14 with whbewas acquainted. The case turned on
guestions of credibility Plaintiff was convicted on some charges, acquitted of
others, and sentenced to I&ays to life in prisonPlaintiff began serving his

prison sentence on October 8, 1996, and tnansferred to MCSP on April 15,
1999, where he has since been continuously confined.
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On November 5, 1999, plaintiff preal to challenge his conviction by
submitting to Cova, the B-Yard Libraria MCSP, a state application for a writ
of habeas corpus with suppiog documents with a request that they be copied.

Cova submitted the documents to the Senior Librarian, defendant Robinson, who

took it upon himself to decide that tHecuments were not required under state

rules of court and refused to copy them.... The record shows that on December

14, 1999, plaintiff requested three setpbbtocopies of 81 pages of documents
and two sets of copies of 437 pagéslocuments, for a total cost of $111.70,
together with a signed Trust Accounitidrawal Order. Plaintiff had a copy
made of the petition, without his suppng documents, and timely filed it with
the Mendocino County Superior Court.

At the time plaintiff filed hs petition in superior cour€alifornia Rules of Court
Rule 56 provided that “a petition the¢eks review of a trial court rulimgust be

accompanied by an adequate record, including copies of ... all documents and

exhibits submitted to the trial aa supporting and opposing petitioner’'s

position,” “any other documents or portions of documents submitted to the trial

court that are necessary for a complatderstanding of the case and the
ruling under review,” and “a reporter’saatrscript of the oral proceedings that
resulted in the ruling under reviewRule 56, California Rules of Court
(emphasis added).

Plaintiff had a copy made of the pign, without his supporting documents, and
timely filed it with the Mendocino Countguperior Court. On January 5, 2000,
the Mendocino County Superior Coutedl its decision denying plaintiff's
petition for writ of habeas corpus, aigj lack of supporting documentation as
grounds for denial on as maas three issues.

Plaintiff sought review by submittingn January 15, 2000, the superior court
denial of his writ to the st Appellate District Couffor the California Courts of
Appeal. Plaintiff included correspondertogthat court explaining the deficiency
and lack of exhibits, and asked the ¢dar relief and an order to direct the
institution of custody to copy the exhibrtsferred to in the writ petition. On
January 25, 2000, the court clerk for the tHgpellate District Court returned
plaintiff's state habeas petition, requestpigintiff to attach the missing exhibits
that defendants refused to copy, befine court would acceéphe petition and

assign it a docket number. Court recastew that plaintiff's habeas petition was

denied by the First Appellaf@istrict Court on April 13, 2000.

ECF No. 71 at 4-6. The court concluded thata consequence offdedants’ refusal to
copy plaintiff's exhibits, the state supermurt denied the petition based in part on a
lack of supporting documentation and becaulatiff “made no offer of proof by way
of additional evidence.'ld. at 11-12,

i

! Defendant Pierce was defend®ubinson’s supervisor. ECF No. 1 at 13. Plaintiff a
alleged that defendant Pierce violated his riglatdeess to courts by refusing to copy the exhi

Id.
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As noted, the district judge latefeered the case to the undersigned for
consideration of the ipact of the “favorable-termination rule” blieck v. Humphrey512
U.S. 477 (1992), on plaintiff's damages clainlSCF No. 157. The parties agree in their
supplemental briefs on the issue that fiia compensatory damages will be much
greater if it is determined that his statdéas petition would have been granted (and he
therefore would have been released froregm) had the exhibits been included. ECF
No. 133 at 35; ECF No. 129 at 37. The pardiss initially agreed that, regardless of
whether the state petition would have suceéeglaintiff is owed nominal damages,
some amount of compensatory damaged,@otentially punitive daages. ECF No. 129
at 37-44 (Plaintiff's Brief re damages); EQlo. 133 at 29-30 (Defendants’ Brief on
Damages, stating “On the other hand, ifélbibits would havenade no difference in
the result, Sprinkle’s damages wouldlipgited to: compensatory damages for the
emotional distress he suffered merely becéugseras unable to include the exhibits with
his petition; other compensatory damages €éiaample, any filing fees incurred for his
petition); nominal damages; and punitive damages.”).

However, defendants have since chanted position. They now argue that
Heckprecludes all damages in tlastion because the action ifsslentirely barred. ECF
No. 161 at 21. Thus, in light of defendantsdst recent position, the remaining issues
are: (1) whetheHeckbars all or any part of thig 1983 action, including whether the
state habeas petition would likely have suceeduad the exhibits been attached; (2)
whether, if not barred, that issue may leeided by the court rather than the jury; (3)
whether plaintiff sustained any other comg&tory damages, and the amount thereof,
from the deprivation of his riglof access to the courts; and (4) the availability of other
damages. For the reasons discussed bét@ayndersigned recommends that the court
find that plaintiff's claim thahe is owed compensation foontinued incaseration due to
the loss of a meritorious séahabeas case is barredHgck. Therefore, the court need
not consider whether plaintiff would havedn released had his right of access to the

courts not been denied. However, the undaesl also recommends that the district
4
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judge conclude that the defemdisl interference with platiff's right of access to the
court would permit a jury to award plaintdt least nominal damages for the deprivation
of his First Amendment rights, and poteritidb some measure of compensatory and
punitive damages depending on proof at trial. The amount of any such damages is a
guestion of fact that must be determined by a jury.
. The Application of Heck to Certain § 1983 Access-to-Courts Claims

A portion of plaintiff's damages claims in thagtion rests on whether or not he may be
compensated for being unlawfully incarceratedafmumber of years because, if defendants h
allowed him to copy his attachments, his statéaipetfor writ of habeas corpus would have be
granted. As noted by the distrjatdge, this aspect of plaiffts case raises an issue undiézck
As discussed below, plaintiff cannot seek dgesafor wrongful incarceration. He can, howev
seek other damages that are discussed herein.

A. TheHeck Rule

Two statutes provide a federal forum to priswho wish to challenge unconstitution
conduct by state officials. One such statutdésCivil Rights Act of 1871, which provides, as

amended:

Every person who, under color of any stat ordinance, regulation, custom, or
usage, of any State or Territory or the Bettof Columbia, sulgcts, or causes to
be subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation ahy rights, privileges, or immunities
secured by the Constitution and laws, shalidge to the party injured in an
action at law, suit in equity, or othproper proceeding for redress . . ..

42 U.S.C. § 1983. The other is the fedéadbeas corpus statute, which provides:

The Supreme Court, a Justice theredaireuit judge, or a district court shall
entertain an application for a writ ofheas corpus in behalf of a person in
custody pursuant to the judgment of a &tadurt only on the ground that he is in
custody in violation of the Constitution @ws or treaties of the United States.

28 U.S.C. § 2254(a). While these statutesalycoverlap, “they differ in their scope and
operation.” Heck 512 U.S. at 480. “[T]he essence of &éab corpus is an attack by a person i
custody upon the legality of that custody, and ...tthditional function of the writ is to secure

release from illegal custody Preiser v. Rodriguezi11 U.S. 475, 484 (1973). Additionally, to
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seek a habeas writ in federal court, a prisomest first exhaust his ailable state remedies
(usually, by seeking habeas reliefsitate court). 28 U.S.C. § 2254(b).

Section 1983, on the other hand, provides a damages remedy to a prisoner who h3g
suffered a violation of his federal rights (whiis unavailable ihabeas) and requires no
exhaustion of state court remedies. Becauskeostatute’'s broad language, a prisoner who
believes that her incarceration violates tlomglitution could conceildy bring a 8 1983 action
for damages and/or an injurani without first presenting theasin to the state courts, thus
circumventing the exhaustiong@rement of § 2254(b).

The U.S. Supreme Court first addressed thadlem at the intersecin of the two statute
in Preiser v. RodriguezThere, several state prisos@lleged that they had been
unconstitutionally deprived of good-conduct creditpiiison disciplinary proceedings. 411 U.
at 476. They sought injunctive relief to compedtoration of the credits, which would have
shortened their sentences and resultateir immediate release from prisold. The Court held
that such an action, which attadke duration of confinement, must be pursued in habeas sd
prisoners could not circumvent the habeasistat exhaustion requirement, which serves the
important goal of allowing state cdsithe first opportunity to correatleged errors in the state’
administration of justiceld. at 490-91. The Court did not have an opportunityrgiserto rule
on whether a prisoner who alleged that his ic@mhent was unlawful could seek damages unc
§ 1983 (rather than an injunctiomut suggested that suchastion would be cognizabldd. at
493-94.

That suggestion was rejectedHeck v. Humphrey. Heakas a § 1983 action in which i
state prisoner sought damages ftegdd infirmities in the investagion leading to his arrest, thg
alleged destruction of exculpatory evidermed the use of an allegedly unlawful voice
identification procedure at hisigrinal trial. 512 U.S. at 4789. The plaintiff did not seek
injunctive relief compelling his releasé&d. Nevertheless, the Suprei@eurt concluded that suc
an action could not be pursued because a judgméime plaintiff's favor would necessarily
impugn his criminal convictionld. at 486-90. Instead, the Coudopted what has come to be

known as the “favorable-termination rule™:
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We hold that, in order to recover damages for allegedly unconstitutional
conviction or imprisonment, or for other harm caused by actions whose
unlawfulness would render a convictionsentence invalid, a § 1983 plaintiff
must prove that the conviction or serteras been reversed direct appeal,
expunged by executive order, declared livay a state tribunal authorized to
make such a determination, or called igteestion by a federal court’s issuance of
a writ of habeas corpus, 22 U.S.Q2Z4. A claim for damages bearing that
relationship to a conviction that hast been so invalidated is not cognizable
under 8§ 1983. Thus, when a state pris@eeks damages in a § 1983 suit, the
district court must conset whether a judgment inviar of the plaintiff would
necessarily imply the invalidity of hnviction or sentese; if it would, the
complaint must be dismissed unless haintiff can demonstrate that the
conviction or sentence hafready been invalidated.

Id. at 486-87 (footnotes omitted, emphasis in original)sum, a plaintiff who wishes to obtain
damages under § 1983 for unconstitutional stateratiat, if found unlawfiy would invalidate
the plaintiff’'s conviction or anfinement must first obtain aviarable termination of that
conviction or sentence, usuatlyrough a habeas proceeding.

However, as discussed below, there @rsts and damages unrelated to wrongful
incarceration that may be sought in an access-to-courts claim.

B. Heck Applied in Access-to-Courts Cases

In most cases, the applicationkdéck’sfavorable-termination rules straightforward.
However, access to courts claims such as this one — in which the plaintiff claims he was d
of an opportunity to challengeshconviction or sentence becatise defendant blocked him fro
doing so — present difficult questions about how thigt applies. In thse cases, the plaintiff
does not challenge conduct conneatatth his trial or sentence (iHeck the plaintiff challenged
the legality of his arrest), but instead dbafies conduct by a prison official which allegedly
impeded the plaintiff's ability to mount such dlateral attack orthe conviction or sentence. Iy
cases likeHeck,the alleged wrong can be challenged antigges (at least pally) corrected in
the habeas action. In cases where access twmtineto even presentdithallenge was impeded
defendants’ misconduct would not &gjudicated in the habeas actidgnderstandably, courts
have not responded uniformly to such cased,re clear rule exisia this circuit.

Federal court opinions addressing access-to-courts clawisich the underlying case

challenged the duration of confinement are féwost courts follow the approach generated by
7
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the Seventh Circuit in arle of cases beginning wittance v. Viereggel47 F.3d 589 (7th Cir.
1998). In that case, tiptaintiff had been pursuing a motion to withdraw his guilty plea, whic
was denied after a prison officiehused the loss of the plaffis legal papers related to the
motion. Id. at 590, 591. The plaintiff allegehat the official had viaited his right to access th
courts by losing the papersd.

The court upheld the dismissal of the complaint, finding that the action was barred
Heck. Id.at 591.1t first noted that, unddrewis v. Caseys18 U.S. 343 (1996), a plaintiff seeki
to establish an access-to-courts claim must ptieaethe defendant’s conduct caused the plaif
injury. Nance,147 F.3d at 591. According to thencecourt, where the underlying case is ar
attack on the conviction or sentenand “if the injury in question is losing the underlying case
Heckbars the action until the coiation or sentence is invalidateunless the plaintiff seeks onl
an injunction to restore the access to couds.

TheNancecourt’s reading oHeckin combination with_ewis v. Casegecessitated a
partial extension dfewis requiring more of plaintiffs in c&in access-to-courts cases than in

others. This extension was made necessaryebgdtrt’'s definition of what constitutes “actual

D

Py
g
ntiff

injury” in such a case. In articulating the “aaltinjury” component of an access-to-courts claim,

the U.S. Supreme Court irewisdid not require that the pldiff establish that the underlying
case was meritorious; i.e., that he was injured because he was prevented from litigating a
case. Instead, the Court stated that the piamtist demonstrate only that the deprivation of
access “hindered his efforts to pursue a legafrclar “that a nonfrivolous legal claim [has] be
frustrated or [is] being impedeé 518 U.S. 343, 351, 352-53 (1996Yance however, assumed
that the measure of “actual injtiny a case where the underlying eagsas a collateral attack on
conviction is only the cost of ctinued incarceration; that is, tikest of having been deprived @
a meritorious collateral attack. This assumptguires plaintiffs in such cases to prove that
their underlying case was meritorious (etthan was simply nonfrivolous, Bewisheld), thus
entitling the plaintiff to damagefor wrongful incarceration. étause a determination of the
merits of the conviction is the province of haheagh a claim cannot proceed unless the plai

has previously obtained a favoralbdemination of the convictionNance 147 F.3d at 591. The
8
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court noted that an exception to tHeckrule may apply if the platiff could show that it was
impossible to seek collateralief. 147 F.3d at 591. Thus, undeance a plaintiff denied acces
to courts in an underlying case challengingfde of his confinement must demonstrate that t
underlying case was meritorious (blgtaining a favorable termination) to show actual injury,
a plaintiff denied access to courts in a case challengingptiditionsof his confinement need
only show that the underlying case was colorable.

The Seventh Circuit rationalized this disparityHoard v. Reddy175 F.3d 531 (7th Cir.

1999). There, the plaintiff allegelat prison officials had interferedith his access to courts in

state-court collateralti@ck on his convictionld. at 532. The court noted the “paradox” create

by Nance

A claim for damages in respect of amconstitutional deniadf access to the
courts, unlike a claim of damages &or unconstitutional conviction, does not
require the plaintiff to prove that, hadibt been for the denial, he would have
won his case. . .. The question arisew this conclusion cabe squared with
Heck or with the ruling ifNancethat only prospective relief is available in a
prisoner’s suit complaining of deniaf access to the courts unless he has
succeeded in getting his conviction anndillsince otherwise an effort to obtain
damages would be blocked Bigck That ruling seems to exclude a damages
claim by a prisoner who has merely a colorable case.

Id. at 533. The court explicatedatithis “contradiction . . . is only apparent” because a plaint
whose access has been thwarted in an undettghgas case has logtthing of monetizable
value if his conviction is validyhereas a plaintiff who has betwarted in an underlying case
challenging prison conditions has ltisé settlement value of the cadd. at 532-33. The court
noted that a plaintiff who has thdis collateral attack blocked by state officials may neverthe
seek an injunction in a federal 8 B&ction to remove the blockagkl. at 533. The court did
not discuss whether the lost opfumity to litigate acolorable habeas claim might have value
regardless of the habeas claim’s actual merit; th#étéspotential for damages that are not tieg
the merit of the underlying case (such as nominadadpes, costs of litigag the underlying casd
or punitive damages).

These issues were more squarely presented to the cirBuitdrv. Sessler702 F.3d 429

(7th Cir. 2012). There, the prdiff sought damages, allegingathprison officials had deprived
9
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him of access to the courts in higeatpt to withdraw his guilty pledd. at 430. The district
court dismissed the cas@ncluding that it was barred Ideck Id. at 431. On appeal, the
plaintiff argued thaHeckdid not apply, “because an award of damages for having been der
opportunity [to attack his guilty plea] would nataessarily imply that hisonviction or sentence
is invalid.” 1d. at 432. The platiff argued that, unddrewis he needed only to show that the
underlying attack on his guilty plea was non-frivolols. at 433. The court did not squarely

answer these arguments. Insteatbrdéngthy block-quotes taken fradoard andNance the

court concluded that these cases controlled theomeé and that the dismissal was therefore an

appropriate application ddeck Id. at 433-35. The court clarifiethe exception noted in its
earlier cases, holding that tHeckrule bars cases in whiclpéintiff's damages claim would
necessarily call into quasn the validity of the plaintiff £onviction or sentence only where th
plaintiff could have pursued collateral rélmut failed to do so in a timely manndd. at 436.
Notably, the court declined taldress the plaintiff's argument tha¢ was entitled to nominal ar
possibly punitive damages because the plaintiff had not sought such relief in his complaint
presented an argument supporting such damddeat 435 n.2.

Many district courts have followed the Seventh Circuit’'s appro&@earm v. GroweNo.
2:15-cv-2258 KIJM KJN P, 2016 U.S. DI&EXIS 46705 (E.D. Cal. Apr. 29, 201&pch v.
Jester No. 6:12-CV-00613-BR, 2014 U.S. Di&iEXIS 104405 (D. Or. July 31, 20143regory
v. County of San DiegtNo. 13cv1016-WQH-JMA, 2013 U.S. Dist. LEXIS 149024 (S.D. Cal
Oct. 15, 2013)Collins v. Corr. Corp. of AmNo. 3:10-cv-00697-RCJ-V, 2011 U.S. Dist. LEX
25118 (D. Nev. Jan 26, 201D0ple v. SistpNo. S-09-0364 KJM P, 2009 U.S. Dist. LEXIS
76110 (E.D. Cal. July 24, 200@tcDonald v. BrownNo. 03 C 4568, 2008 U.S. Dist. LEXIS

22305 (N.D. lll. Mar. 18, 2008Brown v. JohnsNo. 2:05-cv-43, 2007 U.S. Dist. LEXIS 60135%

(W.D. Mich. Aug. 16, 2007)Holmes v. GrantNo. 03 Civ. 3426 (RJH) (RLE), 2006 U.S. Dist.
LEXIS 15743 (S.D.N.YMar. 31, 2006)Adams v. PucinskNo. No. 02 C 1230, 2002 U.S. Dis
LEXIS 21679 (N.D. lll. Nov. 5, 2002). These casesy relate the analysis contained in the
Seventh Circuit opinions summarized abord #llow that analysis. For example,Kioch, the

plaintiff alleged that his ability to file a calleral attack on his corotion was unconstitutionally
10
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hampered by certain rules in effect at his ingotuof incarceration, the ®@gon Youth Authority
2014 U.S. Dist. LEXIS 104405, at *5-6. The distaourt noted that “th&linth Circuit has not
addressed the intersection of the First Amendmentaattas they apply to an inmate’s claim
for denial of access to courtsld. at *9-10. The court then sunamzed the Seventh Circuit's
cases on the issue and stated, “Absent pretéaléme contrary, the Court concludes the
reasoning irBurd, Hoard and the district court cases iretNinth Circuit [following the Seventh
Circuit’'s approach] is inevitably persuasivedatherefore, the ‘favorable termination’
requirement oHeckapplies under these circumstancelsl” at *14.

C. Harmonizing Lewis and Heck

The cases discussed above highlitjet complex relationship betwekleckandLewisin
access to courts claims that challenge the oligiruof a habeas case (or similar attack on the
fact or duration of confinementAs noted, the U.S. Supreme Courtewisspecifically didnot
require that the plaintiff estabh that the underlying case was it@ious; i.e., that the plaintiff
was injured because he was preventethflitigating a winning case. Instedskwisinstructs
that the plaintiff must demonstrate only tkia¢ deprivation of accessiffuered his efforts to
pursue a legal claim” or “that a nonfrivolous legiaim [has] been frustrated or [is] being
impeded.” 518 U.S. at 351, 352-53 (1996). Namceapproach can undermine this principle
effectively requiring a plaintiff tgrove that the underlying babstructed habeas petition woul
have been successful (rather than merely non-6us)l Thus, any form of monetary redress |
the obstruction of access (including nominal damages), would be precluded even though
redress does not implicate the plaintiff's convictar sentence. Such a result is contrary to
Lewis. Fortunately HeckandLewiscan be harmonized under an gtiahl framework that gives
effect to both cases when addressing casesltbge obstruction of an underlying habeas. Th
key to doing so is a focus on the “injury in questioB&e Nancel47 F.3d at 591.

To make out a claim of denial of accessaarts, a plaintiff musshow: (1) the loss of a
nonfrivolous underlying claim (otherwise known*“astual injury”); (2 official conduct
frustrating the litigation of that claim; and @yemedy that may be awarded as recompense

that is not otherwise avable in a future suitSee Christopher v. Harbur$36 U.S. 403, 413-14
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(2002). Because the plaintiff need only show that the underlying caseonfivolous, proof of
actual injury does not gessarily imply that plaintiff woal have won the underlying casBee
Heck 512 U.S. at 487, ueck 262 F. Supp. 2d at 699 (noting tHéu]nlike the civil rights claims
at issue irHeck plaintiff's access claim does not nesarily imply the invalidity of his
conviction or sentence.”) (internaitation and quotation marks omittedjhus, a plaintiff
alleging that his collateral attack was uncdaositnally blocked can establish each element
without necessarily implying thavalidity of his incarceration.

TheHeckissue arises only where a plaintiff ches that, but for the defendant’s unlawfy
blocking of his access to the ctsjrhis collateral attack woulthve succeeded, he would have
been released, and he is therefore owed dasrtageompensate for the wrongful incarceration
Such damages imply the invalidity of the pté#its incarceration and &rtherefore barred by the
favorable-termination ruleSee Heck12 U.S. at 482 (rejecting the plaintiff's argument that
prior cases sanctioned the recovery of damémgdsst good-time credi}s& 486-87 (holding that
the plaintiff must show favorddtermination before he cdrecover damages for allegedly
unconstitutional conviction or imprisonment.”). Nl damages in cases such as this one ca
into question the underlying conviction, however. Bhexist other “injuries in fact” that may b
addressed by the court without running afouHetk

Heckitself supports separating out problemal&nages in applying the favorable-
termination rule. In stating thatf the district court determines &l the plaintiff's action, even i
successful, wilhot demonstrate the invalidity of any standing criminal judgment against the

plaintiff, the action should be allowed to peed,” the Court provided the following example:

[A] suit for damages attributable to allegedly unreasonable search may lie even
if the challenged searchqgatuced evidence that was introduced in a state criminal
trial resulting in the § 1983 plaintiff'still-outstanding conviction. Because of
doctrines like independent source amelitable discovery, and especially
harmless error, such a 8 1983 acteven if successful, would noecessarily

imply that the plaintiff's convictioras unlawful. In order to recover
compensatory damages, however, the § 1988tdf must prove not only that the
search was unlawful, but that it causewh lsictual, compensable injury, which, we
hold today, doesot encompass the ‘injury’ of being convicted and imprisoned
(until his conviction ha been overturned).”

512 U.S. at 487 & n.7.
12
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This example clearly contemplates allowingudstantive claim that does not necessatri

imply the invalidity of the conviction or sesrice to proceed, evéimough a portion of the
claimed damages may be barredHgsck

Cases like the instant one present exactly sugituation — plaintiff's substantive claim

y

that defendants obstructed his access to the icohid state habeas petition does not necessarily

impugn his conviction, but a claim that he is owedhpensation for his aarceration bcause the
habeas would have succeeded does. Yet, incas#s, a plaintiff may ¢din other damages the
do not impugn the conviction. For example, samompensatory damages are totally unrelate
the validity of a plaintiff's inceceration; e.g., the costs of prepgrand filing the state petition.
Phillips v. Hust 477 F.3d 1070, 1081-82 (9th Cir. 200#@cated on other groundsy Hust v.
Phillips, 555 U.S. 1150 (2009McCullough v. JohnsgmNo. 7:05-CV-058-R, 2007 U.S. Dist.
LEXIS 84072, at *12-15 (N.D. Tex. Nov. 14, 20(q@ksessing compensatory damages for

blocking the plaintiff's access @state collateral @tk valued by time spent preparing the sta

claims). Even if the plaintiff did not suffena such compensatory damages, a jury may awaf

nominal damages, which also do not ignfilat he is wrongfully incarceratedlemphis Cmty.
Sch. Dist. v. Stachur&@77 U.S. 299, 308 n.11 (1986) (nomidamages “are the appropriate
means of vindicating rights whose deprivation haiscaused actual, provable injury.”). In
addition, the plaintiff may bable to establish entitlement to punitive damagasith v. Wade
461 U.S. 30, 56 (1971) (punitive damages taywarded in a § 1983 action “when the
defendant’s conduct is shown to be motivate@wy motive or intent, or when it involves
reckless or callous indiffenee to the federally protexd rights of others.”)see Arizona v.
ASARCO LLC773 F.3d 1050, 1058 (9th Cir. 2014) (puretdlamages may be awarded even
only nominal, and no compensatory, damages have been granted).

The Third Circuit followed this approach Rrater v. City of Philadelphigb42 F. App’x
135 (3d Cir. 2013). There, the plaintiff allegbat that his Sixth Amendment right to the
assistance of counsel was violatéd. at 137. The Court of Appeals stated that, uthtink
plaintiff could not seek damages for the viaatof his right to counsél the damages remedy

would necessarily imply thevalidity of his conviction.Id. at 138. The cousdllowed the claim
13
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to proceed, however, “to the extent [plaintdgn show that his Sixth Amendment claim does
imply the invalidity of his conviction,” remandingéltase to the district court for consideratio
of whether nominal and/or punié damages were warranteld.

HarmonizingLewisandHeckin this manner avoids treag the substantive elements of
access-to-courts cases differently depending em#ture of the underlying case or whether
monetary damages are sought. In access casdsadh either (1) theinderlying case did not
attack the conviction or sentence or (2) the dgde case presented sualthallenge but the
plaintiff seeks only declatory or injunctive rekf and no damages, courts have allowed the c
to go forward without a prior feorable termination, because tHeckrule really only comes intg
play in determining whether the plaintiff mggt damages for being incarcerated unlawfully.
E.g., Brown v. JohndNo. 2:05-cv-43, 2007 U.S. Dist. LEXIS 60135, at *6 (W.D. Mich. Aug.
2007);see also Hoardl175 F.3d at 533 (noting that a plaintvhose habeas petition is being
obstructed by state official may bring access-to-courts case under § 1983 to obtain an
injunction against the official)Yet, in cases such as this ehehere the plaintiff seeks damag
for the obstruction of a habeas petition or simaletion — those same courts have effectively
applied a heightened aelunjury requirement (stating thtte plaintiff cannot show the injury
element without showing that the underlyrage would have succeeded, which raisesidok
bar). See, e.g., Browr2007 U.S. Dist. LEXIS 60135, at *11-12 (plaintiff could not “meet his
burden of pleading an actual injury sufficienstate a claim for moneyamages under 42 U.S.
§ 1983 without alleging and showing that his entying conviction haveen reversed or
otherwise invalidated” but plaintiff could se&declaratory and injunctive relief based on an
alleged violation of his constitutiahright of access to the courtsithout such a showing). It s

analytically clearer tapply the same substantive eleméatall access-to-courts claims and

>

ases

N

address theéleckissue where it really arises — in plaffi$i assertion that he is owed damages for

wrongful incarceration. An order barring sucm@aes but allowing the remainder of the claif
to proceed properly gives effect to bagwisandHeck.
In addition, by harmonizingleckandLewisin this manner, the court recognizes a

fundamental difference betweeteckand its related U.S. Supre@eurt cases and cases such
14
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this one. IrHeckbarredclaims, the plaintiff's substantive ldgdaims attack their conviction of

confinement.Preiser, 411 U.S. at 476 (alleging deprian of good-time creits without due

process in a prison disciplinary hearinggck 512 U.S. at 479 (alleging unconstitutional arre$

destruction of exculpatory eviden@d use of an illegal voiceadtification procedure at trial);
Edwards v. Balisgk520 U.S. 641, 644-45 (1997) (alleging unconstitutional procedures at a
prison disciplinary hearing). IRreiserandEdwards a ruling that any of the plaintiffs had bee
deprived of due process in hisdiplinary hearing would have necessarily invalidated the res
of the hearing; i.e., the depation of good-time and the attend#&mngthening of the prisoner’s
sentencePreiser, 411 U.S. at 487Edwards 520 U.S. at 646In Heck a ruling that the
plaintiff's constitutional rights had been violateduld have invalidated &itrial and conviction.
512 U.S. at 490. This critical aspect of tases caused the Court to adopt the favorable-
termination rule so that prisoners could owmtumvent the habeas statute’s exhaustion
requirements by challenging their cottions or sentences through § 1988ck 512 U.S. at
485-86;Preiser, 411 U.S. at 489-91. In access-to-cogeses such as this one, however,
plaintiffs are not trying to citemvent habeas requirements byldnging their convictions or
sentences in a 8§ 1983 action. Rather, thesetftaiare challenging the misconduct of prison
officials who have blocked their attemptspursue habeas in the first pladaieck v. Wathen
262 F. Supp. 2d 690, 699 (N.D. Tex. 2003). The foites), is on loss of the opportunity to be
heard on a non-frivolous petition, regardlessvbéther the petition auld have prevailed.
Importantly, this approach hondreckby disallowing the portion of the case that
implicates the fact or duratiaf confinement while also honoringgwiss holding that the
“actual injury” component can access-to-courts claim does require the plaitiff to show that
she would have won the underlying case. 518 U.S. at 39lewis the Court provided these
examples of actual injunyhich illustrate that this element dorot require the plaintiff to show

the underlying case would have won:

[To show actual injury from an inadequate law library, the inmate must]
demonstrate that the alleged shortcomimge library or legal assistance
program hindered his efforts to pursukegal claim. He might show, for
example, that a complaint he prepared d@smissed for failure to satisfy some
technical requirement which, becauseleficiencies in the prison’s legal

15
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assistance facilities, he could not h&awewn. Or that he had suffered arguably
actionable harm that he wished to brivgjore the courts, but was so stymied by
inadequacies of the law library that he was unable even to file a complaint.

Id. at 351. The Court’s language kea clear that the underlying amtithat was frustrated by the
official’s conduct need only be “arguablor, in other words, “nonfrivolous.1d. at 352-53
(describing the “actual injury” as a showing tfenonfrivolous legal claim had been frustrated
or was being impeded.”$ee also Allen v. Sakai8 F.3d 1082, 1085 (9th Cir. 1994) (to show
actual injury, a plaintiff “need nahow, ex post, that he would have been successful on the

merits had his claim been considered.”). Aslthnth Circuit has recogred, requiring a plaintiff

to show that the underlying case was meritorious “would permit prison officials to substitute their

judgment for the courts’ and toterfere with a prisoner’s right twourt access on the chance that
the prisoner’s claim” would ultimately failAllen, 48 F.3d at 1085.
[11.  Order and Recommendation

For the reasons set forth above, the findiagd recommendations issued on August 6
2014 (contained in ECF No. 154) are hereby VWAED. Further, itis RECOMMENDED that
plaintiff be allowed to proceed to a jury tfian his claim for any losses that are unrelated to
alleged wrongful incarceration; for examplepgmensation for time spent preparing the petition
and the costs of filing itPhilips, 477 F.3d at 1082 (“Awarding ¢hcosts of the underlying suit

recognizes that [plaintiff] incurred @lse costs in the expectation thatwould be able to exercige

those rights and press his legal contentions to the full extent permitted by law, and even if{he we

ultimately unsuccessful.”McCullough 2007 U.S. Dist. LEXIS 84072, at *13-14 (measuring

damages by hours worked by the pldfrio prepare the underlying petition)He may also seek

2 Plaintiffs who seek damages under § 1983aftaged violations of their federal rights
are entitled by the Seventh Amendment to the G@hstitution to have their claims determineg
by a jury. City of Monterey v. Del Monte Dunés26 U.S. 687, 709-10 (1999). Because plaintiff

seeks the legal relief of monetary damages for the violation of a constitutional right, he is entitlec

to a jury trial, whit he has requeste&ee id ECF No. 30 at 1.

3 Awarding plaintiff a measure of damadestime spent preparing the underlying
petition is not to be confused with a grant abatey fees for the stal@beas action. Fees may
not be granted to a pro se litigamtay v. Ehrley 499 U.S. 432, 435 (1991). But a jury can place
some value on plaintiff's wasted efforts ande to press his ultimately obstructed petition
because that loss was generated not iralitig this case but ithe underlying action.

16
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an award of nominal damages# cannot establish that he soéi@ any compensatory damagess.

Further, he can attempt to prove entitlement to punitive damages. However, for the reaso

ns set

forth above, itis FURTHER RECOMMENDED thtte court disallow any damages claimed for

wrongful incarceration.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg-ailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

DATED: March 22, 2017.
%ﬂ@/ 7 ,W
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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