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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MARK WAYNE SPRINKLE, No. 2:02-cv-1563-JAM-EFB P
12 Plaintiff,
13 V. ORDER
14 | LEON ROBINSON, et al.,
15 Defendants.
16
17 Plaintiff is a state prisong@roceeding with counsel in attion brought under 42 U.S.C
18 | §1983. This action is ready to proceed to trfabunsel for plaintiff has filed a motion to
19 | withdraw. ECF No. 173. Counsel reminds the tthat he was appointesblely to file the
20 | briefing on theHeckissue.ld. That issue has been resolveddECF Nos. 166, 171), and
21 | accordingly, counsel’'s motion is granted. Imi&idn, the order directing the filing of a joint
22 | pretrial statement (ECF No. 172)vacated. The parties are diegtto file separate pretrial
23 | statements in accordance with Local Rule 281e pérties are cautioned that failure to comply
24 | with the procedures set forth below may resuthmpreclusion of any and all withesses named in
25 | the pretrial statement.
26 At trial, plaintiff must be prepared to ioluce evidence to prove each of the alleged facts
27 | in support of his claims. Trial evidence genertdiyes the form of: (a) &bits; and (b) witness
28 | testimony. It is plaintiff's responsibility to prodei@ll of the evidence to prove his case, whether
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that evidence is in the form of exhibits or vass testimony. If plaintiff wats to call witnesses t(
testify, he must follow certain procedures to eaghat the witnesses will be at the trial and
available to testify.

The following procedures appfor calling witnesses:

l. Obtaining Attendance of an Incarated Witness Who Intends to Testify

Voluntarily

A witness who is willing to testify wiout the compulsion at subpoena, but wh
is imprisoned or incarceratechnnot appear to tfy without a courtorder directing the
custodian to produce him at the time of tridhe court will issue such an order only upon a
showing that the withess has agreed to tegtfyntarily and has actu&howledge of relevant
facts.

Therefore, a party intenalj to introduce testimony frosuch a witness must file

with his pretrial statemerd motion for an order directingdlwitness’s custodian to produce thie

witness for trial. The motion must:

1. Identify the witness by name, California Department of Corrections and
Rehabilitation number, and address;

2. Include affidavits showg that the witness intends testify voluntarily. This

intention can be shown as follows:

A. The party can swear by affidavit thatehwitness has communicated to

him an intention to testify voluntarily. The affidamust include a statement of when and wh
the prospective witness informecetparty of this willingness; or

B. Thewitnesscan swear by affidavit that e willing to testify without
the compulsion of subpoena.

3. Include affidavits showing each witnéss actual knowledge of relevant fac

The witness’s knowledge can be shown as follows:

A. The party can swear that he knows tvéness saw or heard relevant
facts. For example, if something occurred inngifis cell and plaintiff saw that a cell-mate w4

present and observed the incident, then plaintiff may swear to the cell-mate’s ability to tes|
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B. Thewitnesscan swear to the releviafacts he observed.
Any such affidavit must describe the incident, state when it occurred, where
occurred, who was present, and hibw witness was in a positiongee or to hear what occurre
The court will review and rule on timeotion for attendance of incarcerated
witnesses, specifying which prospective witnesses must be brought to 8absequently, the

court will issue the order necessary to cause threess' custodian to bring the witness to cour

Il. Obtaining Attendance of an Incarated Witness Who Refuses to Testifly

Voluntarily

If a party seeks to present testimony of an imprisoned or incarcerated witnes
does not intend to testifyoluntarily, the party muswith his pretrial statemerftle a motion for

an order directing that witness appear. Such a motion must comply with the requirements

explained above but the movant must demonstrateathy such witness does not intend to tes
voluntarily.

Il. Obtaining Attendance of an Unincarcerated Witness Who Agrees to T
Voluntarily

A party need not obtain arder to produce an unincarcerated witness who int
to testify voluntarily. Howevelthe party is responsible for ensuring attendance of such a
witness.

V. Obtaining Attendance of Unincarcerated Witnesses Who Refuse to T¢

Voluntarily

To obtain the presence of a witness whatibberty and who refuses to testify
voluntarily, the party who intends present that witness’s tesony, and who proceeds in form
pauperis, must complete and submit to the United States Marshal a subpoena for service

witness. Blank subpoena forms may be obtafrad the Clerk of the Court. Along with a

completed subpoena, the party must also subnapwg of the court’s order granting that party in

forma pauperis status. Additionally, the party ntestder a money order payable to the witne
in the amount of the daily witness fee, $404l0s the witness’s travel expensdhe party must

also notify the court that these materials hlagen submitted to the United States Marsiol
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earlier than four weeks and nottéa than two weeks before triaA subpoena will not be serve

by the United States Marshal upon an unincarcenai@ss unless the Bpoena is accompanie

by the materials listed above. Nttute authorizes the use of palbunds for expenses in civil

cases and so even a plaintiff proceeding in fopangperis must tender any witness fees and tr

expenses.

Accordingly, IT IS HEREBY ORDERED that:

1.

DATED:

The August 14, 2017 motion to withdrawasinsel (ECF No. 173) is GRANTED
and M. Greg Mullanax is discharged fronither representation of plaintiff in this
matter.

The August 11, 2017 order directing the partiel¢oa joint pretrial statement (ECF
No. 172) is VACATED, and thparties shall file separafeetrial statements in
accordance with Local Rule 281.

Within 30 days of the date of this ordplaintiff shall file ard serve his pretrial
statement and any motions necessary to ol attendance of witnesses at trial.
Plaintiff is cautioned that failure to file@etrial statement iaccordance with this
order may result in the imposition of saoais, including dismissal of this action.
Defendants shall file a pretrial statemeat later than 30 days after the filing of
plaintiff's pretrial statement.

Pretrial conference (as described in LocaleR82) will be conducted on the file on
without appearance by either party.

The date for jury trial before the districidge will be set in # pretrial order.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

August 17, 2017.

d

avel

Ys



