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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RICHARD ALEX WILLIAMS, No. 2:03-cv-0721 LKK AC
Petitioner,

V. ORDER AND FINDINGS &
RECOMMENDATIONS

CHERYL PLILER,

Respondent.

Petitioner is a state prisongroceeding through counsel wiln application for writ of
habeas corpus pursuant to 28 U.S.C. § 2254tidPer challenges hi$998 conviction for one
count of murder, in violatioof Cal. Penal Code § 187(hyyith the special circumstance that th
murder was committed “by means of discharging a firearm from a motor vehicle, intention;
another person outside the vehial¢h the intent tanflict death,” 8§ 190.24)(21), and two count
of attempted murder, in violation of 88 664, 187 (BEtitioner is presently serving a sentence
life imprisonment without the possibility of paras to the murder conviction, and an aggreg:
determinate term of 10 years and eight mofdh$is convictions on the attempted murder
charges.

This action is before the undersigned amaead from the Ninth Circuit Court of Appeal

L Al future statutory references are to thalifornia Penal Code unless noted otherwise.
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following this court’'s March 17, 2008 denial oftpener’s writ of habeas corpus. On remand
the issue is whether the stataltprosecutor exercised a peremptory challenge to exclude an
African-American prospective juror on accounhef race in violation afhe Equal Protection

Clause of the FourteitnAmendment._See Batson v. Kecity, 476 U.S. 79 (1986). The court

directed to determine whether race played “atsuibisl part” in the pysecutor’s decision to

exclude the prospective juror. ECF No. 5@&(morandum opinion of @irt of Appeals); see

Crittenden v. Ayers, 624 F.3d 943 (9th Cir. 2010).

An evidentiary hearing was held beftJe5. Magistrate Judge John F. Moulds on
February 14, 2013, and the matter was submitted. The case was subsequently reassigne
undersigned on November 5, 2013. The undersignethdapendently reviewed the state cou
record and the record of proceedings in tligrt; including both the transcript and the audio
recording of the evidentiary heélag conducted by Judge Mouldas the court’s discussion will
make clear, no factual determinations mataéddhese findings and recommendations require
visual observation of witness demeanor at thdentiary hearing. Accordingly, it is unnecess
for the newly-assigned magistrate judge to conduct a repeat evidentiary hearing.

FACTUAL BACKGROUND

On August 15, 1996, the Sacramento County Ris#&itorney’s Office filed a complaint
charging petitioner with one couot murder, in violation of 8 18@j, with a special circumstan
that the murder had been perpetrated by disaiguagfirearm from a motor vehicle at a person
outside said motor vehicle, and two countaibémpted murder, in violation of 88 187(a) and
6642 Clerk’s Transcript (“CT”) lat 18-20. As to all three chagyet was alleged pursuant to
Id.

§ 12022.5(a) that petitioner had peralbnused a firearm
Petitioner was tried twice on these chargese fifist trial resulted ira hung jury after twg

African-American jurors voted not guiltySee CT Il at 310-1Zxcerpts of Record“ER”) at

2 A recitation of the facts underlying these charigeunnecessary to the resolution of the Batg
claim presently befe this court.

3 The record in this case is voluminous. For ease of reference, citaiefore will be made,
when available, to the ExcergibRecord filed by petitionen the Ninth Circuit Court of

(continued...)
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325-27. On retrial, jury selection commenagdJuly 7, 1998 with thdistribution of juror

guestionnaires. See CT Il at 313. On Jul¥988, voir dire began, armh July 9, 1998, Detria
Thompson (“Thompson”), an African-American wamavas called as a prospective juror. ER
104, 192 and 245.

A. Voir Dire of Thompson

During voir dire, Thompson was initially quesed briefly by defense counsel. See E
at 245-46. She was then questioned by theeprdsr, who began by referring to a notation or
Thompson’s juror questionnaire indicating that siihed to discuss a matter privately. See i
at 246. The trial court thus excused the juryaftareak and, outside ofdlpresence of the other
prospective jurors, Thompson shared informategarding a petty theftonviction she sustaine
while she was a student at California State ©rsity, Los Angeles. See id. at 246-48.
Thompson stated that she was caught shimglisome items from a campus bookstore and
charged with petty theft, to which she plpdlty and received summary probation. See id.
When asked whether she felt she was treatelg,fainompson answered affirmatively and notg

that the incident did not have an effecthmr education. See id. at 247. Following this

discussion, the other prospective jurors were altbteeaeturn to the courtroom. See id. at 24§.

Back in the presence of the other jgrdhe prosecutor questioned Thompson about
certain responses that she provided on the guestionnaire, includg one response concernir

her prior experience with police officers:

[PROSECUTOR]: Miss Thomps, you mentioned in your
guestionnaire that you had had atjgalarly bad experience with a
law enforcement officer. A motoycle officer who pulled you over
for what you felt was no reason.

[THOMPSON]: Yes.
[PROSECUTORY]: When did that occur?

[THOMPSON]: There were actualljwo cops. | didn’t indicate
that. It happened probably fouegrs ago. Four or five years ago.

[PROSECUTORY]: Is that in Sacramento?

Appeals.
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[THOMPSON]: It was in Long Beach.
[PROSECUTORY]: Both times?

[THOMPSON]: Umm, | believe lonly mentioned one incident.
That was in Long Beach.

[PROSECUTOR]: Okay. So therwere two times you felt you
were pulled over for no reason.

[THOMPSON]: Once. I'm referring to what happened in Long
Beach. I don’t think | said more than once.

[PROSECUTOR]: Okay. What wake other bad experience that
you felt you had?

[THOMPSON]: | said one bad experience.
[PROSECUTORY]: Oh, I'm sorry. Okay.

ER at 248-49.
Ms. Thompson was not asked about the pasgixperience with a poe officer that she
also reported on the questioneairCompare id.; ER at 477.
Next, the prosecutor asked Thompson vdiet meant when she indicated that she

disagreed strongly with the proposition “If the prostion brings someone to trial, that person
probably guilty.” ER at 249. Tdmpson responded, “I mean that | wouldn’t assume that beg
someone is brought forward by the grogtion that they’re guilty.” _Id.
Finally, the prosecutor asked Thompson aboubpaion that the criminal justice syste

treats some people unfairly:

[PROSECUTORY]: . . . [T]here’s some questions about race, and
you felt that, umm, criminal ji€e system intentionally or
unintentionally treats people unfgirbecause of their race or their
ethnic background.

[THOMPSON]: That can happen, yes.

[PROSECUTORY]: And that you felbat specificallyhappened in a
couple of cases and you mentiondd Pratt, and there’s another
name I'm not familiar with that case. Who is that?

[THOMPSON]: William Mobia Jamal [sic].

4 The correct name of the defendamthat case is Mumia Abu-Jamal.
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[PROSECUTOR]: Can you brieflyxplain what that case was
about?

[THOMPSON]: What | read about¢hcase, | believe he is or was

in Philadelphia and he was aurnalist and he was accused of
murdering a police officer. And ¢hinformation that | read seemed

to indicate that he did not receive a fair trial. And there has been
some media coverage on that cas¢e’s been appealing his case
for a number of years now.

[PROSECUTOR]: And [ ] your belfeabout that was based on the
account that you had read?

[THOMPSON]: A few accounts, yes.
[PROSECUTORY]: About Mr. Pratt®/hat is that based on?

[THOMPSON]: What is the case based on?
[PROSECUTORY]: No, I'm familiar wih that one. Why don’t you
feel he received a fair trial?
[THOMPSON]: | believe he wascquitted after 30 years, or
something like that. 25 to 30 yeatisat he had been convicted and
he served time in prison for a lopgriod of time, and eventually he
was acquitted.
[PROSECUTOR]: Was he acquitted, or did he get a new trial
because of it, or do you know?
[THOMPSON]: | believe it was a new trial.
[PROSECUTOR]: Do you know if #t had anything to do with
racial or ethnic issues?
[THOMPSON]: Probably. Partialllhe was a Black Panther, and |
think that probably had somethingdo with it. And I'm sure there
were politics involved as well.

ER at 250-51.

Thompson was ultimately excused when the gro®r exercised a peremptory strike.
at 258.

B. TheWhedler Hearing

After Thompson was stricken, petitioner €ila motion to dismiss the entire jury panel

pursuant to People v. Vebler, 22 Cal.3d 258 (1973)ER at 324. On July 16, 1998, the trial

> In Wheeler, the California Supreme Court helak freremptory challenges may not be used
(continued...)
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court held a hearing on the motion:

THE COURT: Okay. You can,nom, if | understand your motion,

you are making the motion to dismite entire panel by reason of

the prosecutor’s use of peremptonalténges to strike jurors on the
ground of group bias alone based on the People versus Wheeler; is
that correct?

[DEFENSE COUNSEL]: Thais one motion, yes.

THE COURT: Since it's the bueh of the moving party to
establish a prima facie case of discrimination as well as make the
record, I'll give you the opportunitio proceed first, and you must
show from all the circumstancestims case a sing likelihood that

the persons challenged were chadjed due to group classifications
rather than specific bias. First, you must show that the jurors struck
are members of some identifiabgroup or cognizant group [-] you
indicated they were black or Adan American, and therefore [-]
that is I'd like to ask/ou, Mr. Gold [the prosetor], do you wish to
stipulate that for the purposes of the representative cross section
rule that the jurors struck are all members of the same cognizable
group?

[PROSECUTOR]: Your Honor, are you saying jurors plural, or
singular.

THE COURT: Well, I think similar in regards to the actual jurors
struck.

[PROSECUTORY]: | would agree th#te one juroin question was
African-American.

THE COURT: Okay. [Defense counsel.]

[DEFENSE COUNSEL]: Thank you. | do not have her name,
however | believe she was juror number — well, it was Dieslch |
Thompson, | believe was her nameShe’s African American.
Female who was struck by the Distrigtorney. This is interesting
in this case, because | believe thalvas a use of the peremptory
challenge, because she was Afridamerican. Number one, in the
first trial of [petitioner] it was a hung jury. Initially it was hung 10
to two, my understanding, and eweally was hung 11 to one. The
two jurors who voted for not guiltyere African American. One of
those jurors was removed duringetteliberation process, leaving
one African American juror. Tt juror held out and voted not
guilty throughout.

In this case, | think that there was an intention to exclude African
American jurors for that same reason. The threat or the concern

exclude from a jury all or most members afagnizable group solely on the ground of presumed
“group bias.” _Wheeler is “the Californiaanterpart to Batson.Yee v. Duncan, 463 F.3d 893
896 (9th Cir. 2006), cert. denied, 552 U.S. 1043 (2007).

6
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that they might vote not guilty or have a reasonable doubt. In this
particular instance, while Misshompson had a pnigpetty theft,
some 15 years or more ago, whieltident that occurred at her
school, she was at the universiggparently she stole some books
or something to that effect.She was placed on probation, she
acknowledged that nothing was ddneher in the process in terms

of being treated wrongfully. She admitted wrongdoing, she was on
probation, she cleared probation aind eventually graduated from
that university. | don’t think thathere was anything about her,
particularly, that would otherwgscause the prosecutor to use his
peremptory challenge. 1 think that, um, given the nature of this
case, the persons who are involwvedhis case and even given the
fact that out of 70 people that we had to select from, there were
only three African-Americans outf the whole pool. So the — it
was very easy to use the peremptory challenge in that manner, and
that is what was done. | don'’t think that there was any legitimate
reason to excuse the juror, ahé only reason why it was done was
because of her race.

THE COURT: [Prosecutor], I'ligive you the opportunity if you
wish to state anythg. I'm not requiring.

[PROSECUTOR]: Okay. Umm, leuld state my reasons. | would
also ask the Court, though, to papls make a ruling for the record
whether prima faci[e] case hasepemade. | understand the law is
if you rule there has not been a prima facie, | don’'t have to give
reasons.

THE COURT: That's why | am natquiring you. | do not believe
a prima facie case has been nhet, | will give you an opportunity
to make a record if you desire.

[PROSECUTORY]: I willtake the opportunityyour Honor. | would

note, however, a couple of factorkthink [defense counsel] said it
was a pool of 70. | believe it wa pool of 65. | don’'t agree there
was just three African Americans. | can say there appeared to be
three people that were clearlyrAfan American, but | don’t know

if there’s mixtures or what thether makeup oflathe other people
were. And | don't think that's on ¢hrecord. So | don’'t agree with
that. | would mention that the lashse has absolutely nothing to do
with my choices in this case, or any of the result in that, |1 would
mention that Miss Thompson | had passed several times before she
arrived. When she arrived, | believe she was number 34. | found it
unusual that her petty theft, one, because she had discussed it in
private. If it was a minor incident, | believe a lot of people talk
candidly about problems itneir past. DUIs, things like that. She
felt she wanted to talk about it pately. That concerned me some.
What she also indicated [was] that it occurred when | believe she
was 21 years old. She said it happened in 1981. She was — she’s
38 years old. | find it unusual thgbu are stealing something when
you are 21 years of age. To matth a problem. And it also goes

to the issue of honestyt's not, say, a DUI tat may have unrelated
credibility problems. Honesty is something that's important, and
she had stolen something in the past. That concerned me.

7
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She had indicated that she had bdshd experience with an officer.
It was unclear where in her quiesinaire she mentioned she had a
bad experience. When | asked hrecourt about it, it was unclear
whether it was one or two, andfelt the interaction between
guestions that | asked her, theresvgame tension that | was feeling
from her, just questioning her.

She mentioned that as to questions 38 and 39, which are
purposefully worded, | guess, ajn] ambiguous way to get certain
response, she indicated that tReople bring someone to trial,
guestion asked are they probably guilty. She strongly disagreed
with that. | have a problem witthat. | can understand someone
saying | disagree with it somewhatVhen you strongly disagree,
that shows a specific bias. Yooay not trust law enforcement or
you may not trust the prosecution d&eél they are simply bringing
people to trial that they don’believe are guilty or have no
evidence. I'm concerned about that.

She also indicated thahe strongly agrees thatis better to let

guilty people go free, rather than risking an innocent person. There
are other responses she could have checked. To me that shows
specific bias. That concerns me.

She had indicated that she felt the criminal justice system
specifically treats peoplanfairly. That's a sgcific bias that she
has. And that was in question 4Bm concerned about any person
that believes the system treat®ple unfairly. I’'m concerned about
having those people participate asjuror in a criminal justice
system from the People’s point of view.

She also indicated that this unfairness was clearly documented or
documented in her response, and that's as to question 46.

She is a single person who has mdveen married. That is a minor
point, but | believe in a group $e@iy people are going to have to
work together. People are going to have to be tolerant of each
other’s views. And | generallyjke people who are married, living
with people, people who are in a relationship where there is
communication going on, group interaction. And | sometimes have
a problem with single people who have never . . . been married.
They may be a very strongly opineted person that may not work
well in a group setting.

| also felt, based on the procesatthoth of the lawyers agreed to,
that the Court had provided ustlvthe random list, so we had the
opportunity to know who was coming up next in order, and we had
the questionnaires that we had readd | believe that there were
other jurors that were better suited to hear this case that were after
Miss Thompson, that | felt a lot mosomfortable with that were
better jurors in my opinion thaMiss Thompson. So for all of
those reasons, she was excused.

ER at 324-29.

The trial court eventually denied petitioner's Wheehotion. See ER at 330-32.
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Thereatfter, following a jury trial, petitioner w&onvicted on all charges on August 3, 1998.
CT 441-46. The jury also found the arming allegradi and the special cumstance allegation t
be true._See id. The court initially sentenpetitioner on October 16, 28 to three consecutivs
life terms plus three years: in count one, lifthaut the possibility of parole, plus a one-year
enhancement; in count two, life with the possipibt parole, plus a one-year enhancement; a
in count three, life with thpossibility of parole, plus ane-year enhancement. Following
remand by the California Court of Appeal for thar@Appellate District, the court re-sentence
petitioner on August 2, 2002 on counts two and ttweecumulative totabdf 10 years and eight
months, consecutive to the term of life matt parole plus one year for count one.
RELEVANT PROCEDURL BACKGROUND

A. StateDirect Appeal

On petitioner’s direct appedhe California Court of Apgal addressed petitioner’s Bats

claim as follows:

Citing People v. Whedler (1978) 22 Cal.3d 258/Nhedler), defense
counsel challenged the prosecutor’s use of a peremptory challenge
to remove the last African-American from the jury. [Petitioner]
contends the trial court usedethivrong test in ruling the defense
counsel failed to establish a prirfecie case of discrimination. . . .

We conclude there was no error|.]

A. Factual Background:

During jury selectionProspective Juror Thompson revealed to the
court in private that she had received summary probation for
shoplifting while a college studé in 1981. When the other
prospective jurors returned toetltourtroom, she described a “bad
experience” four years beforeittv two law enforcement officers

she claimed pulled her over fordmeason.” Thompson also noted
two cases where she believed defendants had been treated unfairly
because of their race. These udgd the Pratt Black Panthers case
and the William Mobia Jamal capital case. The prosecutor
exercised a peremptory challenge against Ms. Thompson.

At the hearing on [petitioner'spheeler motion, the court explained

to defense counsel, “Since it'setlburden of the moving party to
establish a prima facie case of discrimination as well as make the
record, I'll give you the opportunitio proceed first, and you must
show from all the circumstancestims case a sing likelihood that

the persons challenged were lidraged due to group classification
rather than specific bias.”

Thereafter, defense counsargued the prosecutor excused
9
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Thompson because she was Africame&kican. He noted that two
African-American jurors had votedot guilty in [petitioner’s] first
trial resulting in a hung jury.

The court found that [petitionefailed to establish a prima facie
case undewheeler. It gave the prosecutthe opportunity to make

a record, although the prosecutor vmas required to do so in light

of the court’s findings. The presutor explained he was concerned
about several matters revealed during voir dire: (1) Thompson’s
prior petty theft; (2) her desiréo discuss the mident only in
private; (3) the age at which she committed the petty theft; (4) her
bad experience with law enforcente(b) her response to the jury
guestionnaire, including the viewahthe criminal justice system
treated some people unfairly; and (6) her perceived unwillingness to
work together with other jurors.

The court again concluded [petitier] failed to sustain his burden
to establish a prima facie case of discrimination.

B. Discussion:

“If a party believes his opponent is using his peremptory challenges
to strike jurors on the ground ofayp bias alone, he must raise the
point in a timely fashion and rka a prima faciecase of such
discrimination to the satisfaction @he court. First, he should
make as complete a record of the circumstances as is feasible.
Second, he must establish that the persons excluded are members of
a cognizable group within the meagiof the representative cross-
section rule. Third, from all theircumstances of the case he must
show astrong likelihood that such persons are being challenged
because of their group associationWhgeler, supra, 22 Cal.3d at

p. 280, emphasis added, fn. omitted.) Urigkson, decided by the
United States Supreme Court eight years altdeeler, the
defendant must show facts argdevant circumstances thatise an
inference that the prosecution excluded the prospective juror
because of race.Bétson, supra, 476 U.S. at p. 96, [90 L.Ed.2d at
pp. 87-88].) California courts havead the state and federal tests
together to require that [petitioner] show a strong likelihood of
discrimination. (Se®eoplev. Turner (1994) 8 Cal.4th 137, 164.)

“There is a presumption a pamxercising a peremptory challenge

is doing so on a constitutionally firm ground.Pepple v. Bernard
(1994) 27 Cal.App.4th 458, 465, disapproved on other grounds in
People v. Box (2000) 23 Cal.4th 1153, 1188, fn. 7.) When
considering the denial of aVheeler motion, we also give
considerable deference tine trial court’s ruling. Reople v.
Sanders (1990) 51 Cal.3d 471, 501.) We will affirm if a review of
the entire voir dire record‘'suggests grounds upon which the
prosecutor might reasonably hawehallenged’ the jurors in
qguestion.” Peoplev. Howard (1992) 1 Cal.4th 1132, 1155.)

Two years after the trial in thisase, the Ninth Circuit ruled in
Wade v. Terhune that “the Wheeler standard, as currently
interpreted by the Californiacourts, does not satisfy the
constitutional requirement laid down Batson.” (Wade v. Terhune

10
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(2000) 202 F.3d 1190, 1192.) In that case, the defense relied on
both Wheeler and Batson in challenging the prosecutor’'s
peremptory challenge in the state trial courtVade v. Terhune,
supra, at p. 1194.) The Califoa Supreme Court clarified the
matter inPeople v. Box, explaining that in California, a “strong
likelihood” means a “reasonable inferencePedqple v. Box, supra,

23 Cal.4th at p. 1188, fn. 7.)

We begin by noting thBatson test was not, in fact, at issue in this
case. [Petitioner's] motion was based solelydrweeler. The court
recited the “strong likelihood” tesand denied the motion on the
ground [petitioner] did not edtish a prima facie case of
discrimination under that standardPetitioner] does not dispute
that he failed to satisfy the requirement3ifeeler. In any event,
there is no basis for [petitioner’s] claim the trial court applied the
wrong test since “strong likelihoodheans the same as “reasonable
inference” under California law.Péople v. Box, supra, 23 Cal.4th
atp. 1188, fn. 7.)

Even if we were to conclude [p&bner] established a prima facie
case of discrimination undenheeler, the voir dire record and
hearing transcript demonstrates [petitioner’'s] motion was doomed
to fail. During voir dire, Prgsective Juror Thompson raised
several matters the prosecutauld and expressly did reasonably
view as grounds for peremptory challenge. Although not required
to do so after the court made rtding, the prosecutor nonetheless
detailed his reasons for challenging Thompson. Those reasons
were, in fact, proper.

People v. Williams, slip op. at 16-20.

The California Supreme Court summarilynee review on December 17, 2001. ER at
48. Petitioner did not file a state habeas petition.

B. Federal Habeas Petition

On April 9, 2003, petitioner filed a petition farrit of habeas corpus raising the followir
claims: (1) the trial court violated the coihgtional guarantee ainst double jeopardy by
unjustifiably dismissing the firgtiry selected in petitioner’'s case; (2) the State violated
petitioner’s right to equal protech when it impermissibly chalfged a minority juror; (3) an
eyewitness identification made in this case waduly suggestive; (4) the court violated the
Confrontation Clause and due process principles by admitting into evidence prior inconsis
statements for substantive purposes made by @attawho did not testifgt trial; (5) the trial
court permitted fundamentally unfair testimony alibueats to and intimidation of a key witne

(6) the trial court permitted the introduction ofeoly prejudicial, uncharged character evidenc
11
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when it allowed testimony about .25 caliber shell casings found in petitioner’s car; (7) the
evidence against petitioner was insufficient; (8) tre tourt erred in its instruction to the jury
regarding the elements of firstgtee murder; (9) the &lence at trial wassufficient to support
the true finding as to the special circumstanceistharging a firearmdm a vehicle; and (10)
habeas relief is warranted as a result of theutative impact of thereors and irregularities
committed by the trial judge and the prosecutor during the trial.

On December 20, 2006, the magistrate juglgeiously assigned to the case issued
findings and recommendations reamending that the petition be denied. ECF No. 23. As tg
petitioner’s Batson claim, deference was given &ottlal court’s opinion tat the prosecutor wa
telling the truth and it wasonicluded that the prosecutor'si&td reasons for exercising a
peremptory challenge were valid. 1d. at 13-20wds also determinedahthe record failed to
demonstrate that retained non-minority jurors wenalarly situated to the excused juror.
However, in conducting the third step of Batson analysis, the cdawwonducted comparative
juror analysis only as to a stricken juror insteétb the retained jurors. See id. at 20.

On March 17, 2008, the Honorable RalhBeistline adopted the findings and
recommendations in full and dexwl petitioner’s application forarit of habeas corpus. ECF N
40.

Petitioner appealed to the United Statesi€of Appeals for the Ninth Circuit. On
January 25, 2011, the Ninth Circuit reversed thenuelgt of this court at petitioner’'s Batson
claim. The appellate court concluded that it wasr to accord deference to the trial court’s
credibility determination, because the recorde# that the state triaburt did not conduct the
third step of analysis as requirby Batson. The appellate coug@koncluded that it was erroy
to conduct a limited comparativerqr analysis by comparing tiséricken juror to one other
struck juror as opposed to jurors who were alldweserve. With reference to Crittenden v.
Ayers, 624 F.3d 943 (9th Cir. 2010), the Ninth Circemanded this mattaolely on petitioner’s
Batson claim with direction to “conduct dlfatep-three inquiry tht includes a proper
comparative juror analysis,” including consiaon of all of the juor questionnaires from

petitioner’s trial. ECF No. 50.
12
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After the matter was remanded, the court daegtetitioner to filean amended habeas
petition, which he did on August 9, 2011. Respon@aswered the amended habeas petition
October 18, 2011 and petitioner filedraverse on October 26, 2011.

On June 29, 2012, the court issued Findengd Recommendations which recommend
that the amended habeas petition be grar#k No. 73. Respondent objected to the Findin

and Recommendations, and moveddn evidentiary hearing. €hdistrict judge referred the

motion for an evidentiary hearing to Judge Misul On November 15, 2012, respondent’s mot

for an evidentiary hearing was granted. ECF 8®. Petitioner objected to the order granting

evidentiary hearing, and the district judgfirmed the order on December 21, 2012. ECF No|

95.

C. EvidentiaryHearing

The evidentiary hearing was conducted on &alyr 14, 2013. Deputy District Attorney

on

on

the

Robert Gold was the sole witness. In higitesny Mr. Gold described his process for evaluating

and scoring the juror questionresrprior to voir dire, explaigehis thinking regarding the
reasons for the Thompson strike that he hadrgat the Wheeler heag in 1998, and explained
why he had kept many of the seated jurors.dele@ied that he had exercised a peremptory
challenge against Ms. Thompson because ofde®, stating that to do so “would be
unconstitutional. It would be against my oattagwosecutor. Against my ethics. And it woul
be cheating.” ECF No. 102 (evid&nry hearing transcript) at 25.
STANDARD GOVERNING HABEAS REVIEW

An application for writ of habeas corpus &yerson in custody under judgment of a st

court can only be granted for violations of the Constitution or laws of the United States. S

U.S.C. § 2254(a); see also Peltier v. Wrjdts F.3d 860, 861 (9th Cir. 1994); Middleton v.

Cupp, 768 F.2d 1083, 1085 (9th Cir. 1985) (citing Engle v. Isaac, 456 U.S. 107, 119 (1982

Petitioner filed his petition after the effectigate of the Antiterrorism and Effective Death

® Citations to court documents refer to free numbers assigned by the court’s electronic
docketing system.
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Penalty Act of 1996 (“AEDPA”), which limits the #hority of the federal court to provide habg
relief. See Lindh v. Murphy, 521 U.S. 320, 32897). AEDPA'’s limitations on relief do not

apply, however, where the state court’s prigudidtation of the claim was “contrary to, or
involved an unreasonable applicatiof, clearly established federal law, as determined by the
Supreme Court of the United States.” See 28 U.S.C. 2254(d)(1).

On appeal from this court’'s@rious denial of habeas rdlighe Ninth Circuit expressly
held that *“... AEDPA deference does ngblgphere because the sdtial court applied the
wrong legal standard in determining whethalidms made out a prima facie violation at
Batson['s] step one. Therefore, the fedemlrts review William’s habeas petition de novo.”

ECF No. 50 at 2. This is the law of the caSme Lower Elwha Band of S'Klallams v. Lummi

Indian Tribe, 235 F.3d 443, 452 (9th Cir. 2000) (urttie law of the case divme, “a court is

as

generally precluded from reconsidey an issue previously decideg the same court, or a higher

court in the identical case.”).

Judge Moulds found in 2006 that AEDPA deference did not apply to petitioner’s Ba
claim.” Judge Beistline adopted that finding2®08, and the Ninth Circuit affirmed in 2011.
Given this history, it would constitute an abud discretion for the undersigned to apply any

standard other than de novo review. SeedroElwha Band of S'Klallams, 235 F.3d at 452.

Respondents’ “Notification of Invocation of AEBFStandard,” ECF No. 92, is therefore withg
effect.

Respondent argues that the stedurt’s use of the wrong stard for a prima facie case
does not take the claim outside tbcope of AEDPA, because the California Court of Appeal
in the alternative that the prosecutor’s statedoms$or the strike were “proper.” ECF No. 92
2. This argument is not based on changedigistances or new law, and therefore does not

support an exception to the law of the casdrdw See id. Moreover, respondent’s

’ See ECF No. 23 at 17.

® This consensus is compelled by well-establistiecuit precedent. See Wade v. Terhune, 2(
F.3d 1190, 1197 (9th Cir. 2000) (Wheeler “likelihooddefcrimination” standard for prima faci
case is “contrary to” Batson, resulting in de novo habeas review); Fernandez v. Roe, 286
1073, 1077 (9th Cir.) (same), cert. denied, 537 U.S. 1000 (2002).
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“invocation” of AEDPA deference idirectly contrary to the positiahtook in the Ninth Circuit.
See ECF No. 50 at 2 (Ninth Circuit opinionYfe state concedes that AEDPA deference dog
not apply here. . .”); ECF No. 92 at 1 (ackihesging changed position). Respondent either
waived this argument by failing to pursueit appeal, is estopped from changing its position
here, or both. Finally, tHénvocation” of AEDPA deferece on remand is contrary to

respondent’s insistence that an evidentiaryihgawas necessary. In Cullen v. Pinholster, 13!

S.Ct. 1388, 1398, 1400 (2011), the Supreme Court stad¢dederal habeas review under 28
U.S.C. § 2254(d)(1) “is limited tthe record that was before the state court that adjudicated
claim on the merits” and “that evidence introdugetederal court has no bearing” on such
review. Thus, if AEDPA standards governegp@ndent would be unable to rely on evidence
obtained during the evidentiangaring that it requested.

For all these reasons, petitioner’s Batstaam will be reviewed de novo.

ANALYSIS

Purposeful discrimination on the basis of racgender in the exercise of peremptory

challenges violates the Equal Protection Claafgdbe United StatesdDstitution. See Batson, 4]

U.S. 79; Johnson v. California, 545 U.S. 162 (20059-called Batson claims are evaluated

pursuant to a three-step test:

First, the defendant must ma&at a prima facie case ‘by showing
that the totality of the relevant facts gives rise to an inference of
discriminatory purpose.’ [Citations]. Second, once the defendant
has made out a prima facie case tturden shifts to the State to
explain adequately the racial adusion’ by offering permissible
race-neutral justificationfor the strikes. [Citations .] Third, ‘[i]f a
race-neutral explanation is tendgyréhe trial court must then decide

. .. whether the opponent of theilst has proved purposeful racial
discrimination.’ [Citation.]

Johnson, 545 U.S. at 168 (footnote omitted®; also Tolbert v. Gomez, 190 F.3d 985, 987-88

(9th Cir. 1999) (en banc).

A. The Prima Facie Case of Discrimination

At the first step of the Batson analysistifp@ner must make owt prima facie case “by
showing that the totality of the relevant fagtges rise to an infenee of discriminatory

purpose.”_Johnson, 545 U.S. at 168 (footnote omittkdprder to establish prima facie case ¢
15
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racial discrimination, a petitioner must show tHa) the prospective jor is a member of a

‘cognizable racial group,’ (2) the ggecutor used a peremptory strike to remove the juror, and (3)

the totality of the circumstances raises anrgriee that the strike was motived by race.” Boyq

Newland, 467 F.3d 1139, 1143 (2006) (citing Batson, 476 U.S. at 96, and Cooperwood v.

Cambra, 245 F.3d 1042, 1045-46 (9th Cir. 2001)), cert. denied, 550 U.S. 933 (2007). Ap
facie case of discrimination “can be made oubfigring a wide variety of evidence, so long a
the sum of the proffered facts gives ‘rise tar#rrence of discriminatory purpose.” Johnson
California, 545 U.S. at 169 (quoting Batson, 476 U.S. af 94.pvaluating whether a petitione
has established a prima facie casegviewing court should considiie “totality of the relevant
facts’ and ‘all relevant citanstances’ surrounding the pereory strike.” Boyd, 467 F.3d 1146
(quoting Batson, 476 U.S. at 94, 96). The petitionenislen at the first Baon step is “not an

onerous burden.”_Crittenden, 624 F.3d at 985.the Supreme Court clarified in Johnson,

We did not intend the first step to be so onerous that a defendant
would have to persuade the judge — on the basis of all the facts,
some of which are impossible rfdhe defendant to know with
certainty — that the challenge svenore likely than not the product

of purposeful discrimination. #tead, a defendant satisfies the
requirements of Batson'’s first sty producing evidence sufficient

to permit the trial judge to draw amference that discrimination has
occurred.

545 U.S. at 170.
In this case, petitioner objected to tferemptory strike of Thompson as racially

motivated based, in part, on Thompson’s membeishgpcognizable racial group. ER at 325-

Although the prosecutor’s peremptory strike airegle African-American prospective juror do¢

not, standing alone, support an inference dnsdrimination occurred, see United States v.

Vasquez-Lopez, 22 F.3d 900, 902 (9th Cir.),.a#ehied, 513 U.S. 891 (1994), it is afforded

weight in combination with thether factors offered by defenseunsel. Those include the fact

° In Batson, defense counsel timely objectethéoprosecutor’s use of peremptory challenges
because they resulted in striking “all blackgmns on the venire.” Id., 476 U.S. at 100. The
Supreme Court held that this was a sufficientstsiind an inference of racial discrimination

and that the trial court erred e it “flatly rejectedthe objection without iguiring the prosecutor

to give an explanation for his action.”_Id.

16
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that (1) petitioner is African-Amasan; (2) his first trial resulteid a hung jury after the only twg
African-Americans on that jy voted not guilty, and (3)hompson was the only African-
American juror who could serve, so her exauadieft the jury without single African-Americar
member:® Upon consideration of these circumstas) the court findthat petitioner has
produced evidence sufficient to draw an infeeethat discrimination occurred. Thus, petition
satisfies the first Batson step.

B. The Prosecutor’'s Proffered Race-Neutral Reasons

At the second step of the Batson analy$ie issue is the facial validity of the

prosecutor’s explanation.” Hernandez v. NewR/&00 U.S. 352, 360 (1991). At this step, “g

neutral explanation in the contexf our analysis here meansexplanation based on something

other than the race of the jurorld. at 360. “Unless a discriminayointent is inherent in the

prosecutor’s explanation, the reason offered waldeemed race-neutral.” Stubbs v. Gomez,

F.3d 1099, 1105 (9th Cir. 1999) (quoting Hernan&@p, U.S. at 360), cerdenied, 531 U.S. 832

(2000). For purposes of step tviloe prosecutor’s explation need not be “persuasive, or eve

plausible.” Purkett v. Elem, 514 U.S. at 765, 76895). Indeed, “to acceptprosecutor’s state

nonracial reasons, the court need agree with them.” Kesser v. Cambra, 465 F.3d at 351,

(9th Cir. 2006). “It is not until the third stéjpat the persuasivenesstbé justification becomes
relevant--the step in which the trial courtefenines whether the opponent of the strike has

carried his burden of proving purposeful discrimination.” Purkett, 514 U.S. at 768.

Here, though the trial judge concluded tpetitioner did not make a prima facie showir

10 At the hearing on petitioner's Wheeler motionfetse counsel asserted that there were on
three African-American jurors in the jury pamhd that, of those three, Thompson was the on
African-American who could serve. ER3#6. The record reflegthat one woman was
dismissed because her husband was involved inaccatent during voir dire, see ER at; CT |
315, but the record is silent tsthe third African-American prpgctive juror. At the hearing,
the prosecutor countered thiatvas not possible to determine how many people in the jury p
were African-American, though he conceded thegdlwere “clearly” so.See ER at 326-27. In
addition, during oral arguments before thatNiCircuit Court ofAppeals, respondent
acknowledged that Thompson was the only African-American prospective juror who could
on the jury._See Ninth Circuit Oral Argemt at 26:40, Williams v. Pliler, (No. 08-16806),
available at http://www.ca9.uscasugov/media/view_subpage.php?pk_id=0000006645.
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he nonetheless granted the prosecutor an opportomtyake a record for his peremptory strike

of Thompson. The prosecutor took the opportutatget forth nine reasons for striking
Thompsont* (1) Thompson wanted to discuss her p#taft conviction in pivate, (2) the petty
theft occurred when Thompson was 21, (3) Theam’s arrest for petty theft speaks to her
honesty, (4) Thompson had a bad experience aviblice officer, (5) Thompson strongly
disagreed with the proposition ‘the prosecution brings someonédrial, that person is probabl

guilty,” (6) Thompson strongly agreedth the proposition “It is biger for society to let some

=<

guilty people go free than to risk convicting an innocent person,” (7) Thompson felt the criminal

justice system treats people unfairly becaafgbeir race, ethnic background or lifestyle,
(8) Thompson was single and never married, and)\fif&) other jurors were better suited to
hear the case than Thompson. ER at 324-29.

Because none of the prosecutor’s profferedaesare facially race-based, the court fir
that the prosecution met its burden of offeringeraeutral reasons at the second step of the
Batson analysis.

C. Purposeful Discrimination

1. LeqgalStandard

An en banc panel of the Ninth Circuitin Kesdescussed the analyslsat is required at

the third step of Batson:

At this stage, “the trial coudetermines whether the opponent of
the strike has carried his burden of proving purposeful
discrimination.” _Purkett, 514 U.S. at 768. Although the burden
remains with the defendant to show purposeful discrimination, the
third step of Batson primarily inveés the trier offact. After the
prosecution puts forward a race-neutral reason, the court is required
to evaluate “the persuasivenesghd justification.” _Id. To accept

a prosecutor’'s stated nonracial reasons, the court need not agree

" In the amended petition and the amended angvoth petitioner and respondent identify a
different number of race-neutna@asons purportedly offered byetprosecutor. On review, the

court finds that the nineeasons it has identified above fairgflect the prosecutor’s statements.

Additionally, the court notes that petitioner discgssEasons that are not remotely referenced
the prosecutor’s stated race-neutral reasonstifiting Thompson. _See ECF No. 63 (Am. Pet.
25. These include Thompson’s employment withStede of California, Thompson’s statemer
as to whether she could return a guiltydret if the prosecutioproved its case beyond a

reasonable doubt, and Thompson’s agreement with iheges of aider and after liability. 1d.
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with them. The question is not efner the stated reason represents
a sound strategic judgment, but Hether counsel’'sace-neutral
explanation for a peremptory challenge should be believed.”
Hernandez v. New York, 500 U.S. 352, 365, 111 S. Ct. 1859, 114
L.Ed.2d 395 (1991) (plurality opinion}lt is true that peremptories

are often the subjects of instificand that “it can sometimes be
hard to say what the reason iBliller—El, 125 S. Ct. at 2332. “But
when illegitimate grounds like race are in issue, a prosecutor simply
has got to state his reasons as bestan and stand or fall on the
plausibility of the reasons he gs& Id. “While subjective factors
may play a legitimate role in trexercise of challenges, reliance on
such factors alone cannot overcome strong objective indicia of
discrimination....” _Burks v. Borg, 27 F.3d 1424, 1429 (9th Cir.
1994).

The trier of fact may not tn a blind eye to purposeful
discrimination obscured by race-naltexcuses. “[T]he prosecutor
must give a ‘clear and reasonaldpecific’ explanation of his
‘legitimate reasons’ for exercising the challenges.” Batson, 476
U.S. at 98 n.20 (quoting Tex. Depif Cmty. Affairs v. Burdine,
450 U.S. 248, 258, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981)). “A
Batson challenge does not call formere exercise in thinking up
any rational basis.” Milr—EI, 125 S. Ct. at 2332. Reasons must be
“related to the particular case to be tried.” Batson, 476 U.S. at 98.
“[Implausible or fantastic justifiations may (and probably will) be
found to be pretexts for purposeful discrimination.” Purkett, 514
U.S. at 768.

The court need not accept anyoffered rationale. We have
recognized that “[w]lhen there isagon to believe that there is a
racial motivation for the challenge, neither the trial courts nor we
are bound to accept at face value & disneutral reasons that are
either unsupported ithe record or refuteby it.” Johnson, 3 F.3d

at 1331. The court must evaluate the record and consider each
explanation within theantext of the trial as a whole because “[a]n
invidious discriminatory purpose may often be inferred from the
totality of the relevantacts.” Hernandez, 500 U.S. at 363, 111 S.
Ct. 1859, 114 L. Ed. 2d 395 (quoting Washington v. Davis, 426
U.S. 229, 242, 96 S. Ct. 2040, 48 L. Ed. 2d 597 (1976)); see also
Miller—El, 125 S. Ct. at 2324 (noting that Batson requires inquiry
into “the totality of the relevant facts’ about a prosecutor’s
conduct” (quoting Batson, 476 U.&t 94, 106 S. Ct. 1712, 90 L.
Ed. 2d 69)); Batson, 476 U.S.@8, 106 S. Ct. 1712, 90 L. Ed. 2d
69 (“In deciding if the defendd has carried his burden of
persuasion, a court must undertakesensitive inquiry into such
circumstantial and direct evidenes may be available.” (internal
guotation marks omitted)). A cduneed not find all nonracial
reasons pretextual in order to find racial diseniation. “[I]f a
review of the recordindermines the prosecutor’s stated reasons, or
many of the proffered reasons, tle@asons may be deemed a pretext
for racial discrimination.” _Levd v. Lewis, 321 F.3d 824, 830 (9th
Cir. 2003);_see also United Statv. Chinchilla, 874 F.2d 695, 699
(9th Cir. 1989) (“Thus, the cours left with only two acceptable
bases for the challenges.... Althbutipese criteriavould normally

be adequately ‘neutral’ explanations taken at face value, the fact
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that two of the four profferedeasons do not hold up under judicial
scrutiny militates against their sufficiency.”).

Kesser, 465 F.3d at 359-60; see also GweémMarque, 532 F.3d 1028, 1030 (9th Cir. 2008)

(discussing the court’s inquiry atetlthird step of a Batson analysis).

Third step analysis should include a reviewhaf entire transcript of jury voir dire in
order to compare the jurors who were striclath the jurors who were allowed to remain.
Boyd, 467 F.3d 1144, 1149 (“We believe, however, that Supreme Court precedent require
comparative juror analysis even when the ga@irt has concluded thtite defendant failed to

make a prima facie case”).e&also Miller-El v. Dretke, 545 8. 231 (2005) (using comparativ

analysis, in a case in which a prima facie singvhad been made, to determine whether the
prosecutor had been motivated by racial bisexercising peremptory challenges). The court
must compare the prosecutor’s treatment of challkngers with that of any retained jurors w

are of a different race but share characterigfiestified as objectionable by the prosecutor.

Disparate treatment of similarly situated jurorgy demonstrate that a prosecutor’s facially rIe-

neutral reasons are a pretext for discrimoratiSee Snyder v. Louisiana, 552 U.S. 472, 482

(2008);_Miller-El, 545 U.S. at 240; Mitleider. Hall, 391 F.3d 1039, 1047 n.5 (9th Cir. 2004),

cert. denied, 545 U.S. 1143 (2005); Lewis v. Lv#21 F.3d 824, 830-31 (9th Cir. 2003); Tur

v. Marshall, 121 F.3d 1248, 1251-52 (9th Cir. 19@& amended), cert. denied, 522 U.S. 115
(1998). Thus, if a reason artictdd by a prosecutor as a basis tiksta prospective juror who i
a member of a cognizable racial group applies lggtaa retained juror not of that race, the
reason may be considered pretextual. See Mile545 U.S. at 241 (“If a prosecutor’s proffer
reason for striking a black panelegplies just as well to astherwise-similanonblack who is
permitted to serve, that is evidence tending tw@mpurposeful discrimination to be considerec

Batson’s third step”) (citation omittedee also, e.g., McClawv. Prunty, 217 F.3d 1209, 1221

(9th Cir. 2000) (“A prosecutor’'s motives may bgeaaled as pretextual where a given explana
is equally applicable to a juror of a differeate who was not strickday the exercise of a

peremptory challenge”) (citation omitted).
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The ultimate question is whether the strike was “motivated in substantial part” by race.
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Cook v. LaMarque, 593 F.3d 810, 815 (9th Cir. 2010%o0, relief must be granted. “Mixed

motives” analysis does not apply in the Batsontext. Accordingly, where both permissible 3
impermissible factors motivated a strike, toairt does not ask whether the discriminatory
motive was the “but for” cause. The inquinfimited to whether therosecutor was motivated
in substantial part by discrimitay intent. _Id. at 814-15.

Petitioner bears the burdehpersuasion to provle existence of unlawful
discrimination. _Batson, 476 U.S. at 93. “This burdépersuasion ‘rests with, and never shift

from, the opponent of the strike.”” Johnson, 545 U.S. at 171 (quoting Purkett v. Elem, 514

765, 768 (1995) (per curiam)). However, petitioiseientitled to rely on the fact, as to which
there can be no dispute, that peremptory chg#le constitute a jury selection practice that
permits ‘those to discriminate who are of a mind to discriminate.”” Batson, 476 U.S. at 96

(quoting_Avery v. Georgia, 345 U.S. 559, 562 (1953)).

2. Analysis

a. Number of Pretextual Reasdecessary to Demonstrate Discrimination

Responderassertshatall of the prosecutor’s proffered reasons must be shown to be

nd

U.S.

pretextual for a finding of Batson error. See Am. Answer at 1. This is incorrect. As the Ninth

Circuit stated in the order remanding this matter,

“A court need not find all nonraciaéasons pretextual in order to
find racial discrimination. If a review of the record undermines the
prosecutor’s stated reasoms, many of the proffered reasons, the
reasons may be deemed a pretextrdaial discrimination.” Kesser,

465 F.3d at 360 (emphasis added)Kbsser, we cited approvingly

to our decision in_United Sed v. Chinchilla, 874 F.2d 695 (9th
Cir.1989), where we held that whémo of the four reasons were
pretextual, the prosecutor's reasons may be deemed a pretext for
racial discrimination. 465 F.3d a6@ (citing _Chinchilla, 874 F.2d

at 699).

See ECF No. 50 at 5 n.3.

b. Number of Differences Betwe&truck Jurors and Empaneled Jurors

Second, respondent suggests tdmahparative juror analysiadks probative value if ther
existsany difference between the struck juror and ¢éngpaneled juror(s). See, e.g., Am. Ansy

at 28-30. This is also erroneous. As Bupreme Court claréd in Kesser, “[aper serule that a
21
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defendant cannot win_a Batsoniolaunless there is an exactlyeitical white juror would leave
Batson inoperable; potential jurcase not products of a set@ajokie cutters.” 545 U.S. at 247
n.6.

c. Judge Gunther Declaration

On January 31, 2013, respondent requesteddimession of the declaration of retired
Sacramento Superior Court Judge Jeffrey L. Gunthleo, presided at petitions state jury trial.

See ECF No. 98. The declaoa states as follows:

| am a retired Judge of the Sacramento County Superior Court. As
a result of my many years okmerience on the bench, | am well
aware of Supervising Deputy Dist Attorney Robert Gold’'s
reputation in the legal communitgnd have personally observed
Mr. Gold’'s courtroom conduct. MrGold enjoys an outstanding
reputation for honesty and integrityHe is a person of high moral
character who seeks justice.

As part of my normal practice in considering any motion under
People v. Wheeler (1978) 22 I 258 and Batson v. Kentucky
(1986) 476 U.S. 7, | would haveken into accounthe prosecutor’'s
reputation as well as his conductoiourt. | did so not only because
it is an appropriate considéian but also because | have no
tolerance for racial prejudice.

ECF No. 98 Ex. A. Respondent stated in its esfjthat Judge Gunthemas unable to testify on
February 14, 2013 because he lives in Saut@alifornia and had medical appointments
scheduled. Respondent claimattthe declaration should bémitted as it relates to the
prosecutor’s reputation amdedibility. In further support ofstrequest to admit the declaration

respondent cites to 28 U.S.C. § 224&ection 2245 states as follows:

On the hearing of an applicatidor a writ of habeas corpus to
inquire into the legality of theetention of a pson pursuant to a
judgment the certificate of theidge who presided at the trial
resulting in the judgment, settifgrth the facts occurring at the
trial, shall be admissible in evidence. Copies of the certificate shall
be filed with the court in which ghapplication is pending and in the
court in which the trial took place.

Petitioner opposes admission of Judge Gundhatlaration on several grounds. First,
argues that it is irrelevant the instant action because thentki Circuit specifically found that

Judge Gunther did not reach thed step of Batson. Thus, fif@ner argues that his opinion
22
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concerning Mr. Gold’s credibilitand reputation is not relevant. Additionally, petitioner asse
that this court is limited to assessing the oeaghat the prosecutgave for striking the
prospective juror and the trial judge’s assem®nas no bearing on this review. Finally,
petitioner argues that the de@ton should not be admitted besa it does not allow him to
cross-examine Judge Gunther.

As previously stated, respondent reliekast in part on 28 U.S.C. § 2245 to support it
position that Judge Gunther’s declaration shaa@lddmitted. One court has noted, “[t]here ar

few precedential appellate decisions addressing the standard of review for a certificate su

to the district court in a habeas proceegnogsuant to 28 U.S.C. § 2245.” Saunders v. Tennis

Civ. No. 09-1916, 2011 WL 2117559, at *9 (E.D. Pa. May 26, 2011), aff'd by, 483 Fed. Ap
738 (3d Cir. 2012)._Saunders discussed thecteses that have analyzed section 2245;

specifically it noted as follows:

Bassette v. Thompson, 915 F.2d 932 (4th Cir. 1990), determined
that a state court’s findings &ct submitted in a § 2245 certificate
should be “presumed to be roect under 28 U.S.C. § 2245(c).
Nonetheless, in Bell v. Jasy 198 F.3d 432, 441 (4th Cir. 1999),
apparently the only circuitotrt case construing 8 2245 post-
AEDPA, the Fourth Circuit later counseled against allowing
“posttrial assertions [to] satisfy the deficiencies in the trial court’s
record.” 1d. at 441 (concluding thétindings of fact provided in
the certificate on the basis for dwe of the courtroom during trial
“submitted . . . four years after trial” could not “conclusively
justif[y] closure where Waller muired adequate findings on the
record). The Fourth Circuit hassalrejected a certificate where the
trial judge’s statements wereotequivocal,_see, e.g., Strader v.
Troy, 571 F.2d 1263 (4th Cir. 1978), while the Sixth Circuit
declined to credit a certificate tieeurt found to be at odds with the
trial record. _Wang v. Witlorth, 811 F.2d 952, 957 (6th Cir.
1987).

In Weidner v. Thieret, 932 .Ed 626, 632 (7th @i 1991), the
Seventh Circuit indicated a need to approach a § 2245 certificate
with scrutiny when the certificat “involve[s] inquries into the
mental processes of state triaburt judges,” not simply fact
findings. The court noted thatyhile the statute allows for
certificates elaborating on “factscaurring at trial,” courts have
construed this phrase broadly, telide “the trial judge’s state of
mind with respect to a particular igsat a particular time at trial.”
Id. Recognizing concerns witthuman memory and cognition,”
the Seventh Circuit concluded thacourse to the testimony of a
state trial judge conceing the mental processes that underlay [a]
ruling should be had only” where those reasons “are wholly
unavailable from the record.” Id. at 633. “Even then, the
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certifications or affidavits must bearefully evaluated to determine

if they are consistent with relant record evidence.” 932 F.2d at
633.Saunders, 2011 WL 2117559, at *9dmal citation®mitted).
Judge Gunther’s declaration appedo be inconsistent with the
relevant record evidence. The Ninth Circuit has already made clear
that the trial court did not reach the third step of Batson in this case.
Judge Gunther cannot have coesétl the prosecutor’'s reputation
and conduct in court, because he did not evaluate the truthfulness of
the prosecutor’s reasons for striking Ms. Thompson.

Additionally, the Supreme Counts stated that the best eande of discriminatory intenf
will often be the prosecutor’'s demeanor duriny jselection and at the time of the challenge.
See Snyder, 552 U.S. at 477. Judge Guntheckdation does not describe or discuss the
demeanor of the prosecutor during voir diraat hearing on the VMeler motion. For these
reasons, the declaration will not be admitted.

d. Prosecutor’s Proffered Race-Neutral Reasons

i Reasons Related To Petty Theft Conviction

The first three of the prosecutor’s nine stated reasons for striking Ms. Thompson in
her conviction for shoplifting from a campheokstore when she was a college student,
seventeen years prior to jusglection. Prospective jurors completed both a one-page
guestionnaire covering basic information, ardktailed 14-page quéstnaire containing 63
guestions. The short questionnaire asked whéyler, a close friend or relative [has] ever bee
arrested for a crime. . .” The long questionaasked more specifically, “Have you, or any clg
friends or relatives ever beancused, arrested or charged with a crime, including driving un
the influence of alcohol?” Ifcs prospective jurors were instradtto list the person charged, th

crime(s), and the case outcome. In response to these questions, Ms. Thomson indicated

12 Even if the declaration was admitted, the céinds that it would not change the outcome.
Judge Gunther’s general opinion of Mr. Gold’s hopestd integrity are of little to no probative
value regarding the question gther the strike of Ms. Thgmson was discriminatory. Many
otherwise upright persons are motivated on occdsjgrejudices that are endemic to society.
this case, as explained mordyilbelow, comparative juror angis provides the most weighty
evidence of prosecutorial intent.
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had been placed on summary probatio©981 for petty theft. ER at 468476. She indicated
that she wished to discuss the matter in peivdtl. During voir dire, Thompson discussed hel
petty theft conviction ouide of the presence tie jury. ER at 246-48.

Several seated jurors gave affirmative respsig the initial que®n regarding arrests,

without specifying whether they arfriend or relative had beerr@sted. In most cases, the

responses to the second questionnaasdfied that the liked arrests had been of friends or famii

members? The questionnaires of tnseated jurors, howevergsented ambiguous informatio
on the arrest issue. In respers the initial question, Juron@ote: “yes [space] daughter

[space] petty theft,” followed b longer blank space and then ward “DUI.” ER 423. On the
second questionnaire, Juror 8 po®d information about her daughts petty theft charge only.
ER 431. The second questionnaisponse did not mention a DUI, and Juror 8 was not ask

voir dire whether she or someone else baen arrested for DUI. See ER at 220-24.

Juror 11 provided entirely different inforti@n in response to the two similar questions

In response to the initial inquiry, Juror 110k “Yes [space] Forgery,” without indicating
whether it was himself or someone close to hino\wad been arrested for this offense. ER at
408. On the second questionnairgpdd 1 listed three incidents which he had been arrested
charged: (1) a curfew violation for which heegpa weekend in juvenile hall, (2) a malicious
mischief charge for which he apt the night in jail, and (3) dunkenness arrest that resulted i
“8 hours in drunk tank.” ER at 416. The prastec asked no questiombout this history” and
did not ask whether or not thegspective juror had been aredtfor forgery. ER at 208-11.
Both Thompson and Juror 11 indicated thatrthases had been handled appropriately

law enforcement and the criminal justicestgm. ER at 416 (Juror 11), 476 (Thompson).

13 The short form erroneously gave the daté3&l. On voir dire, Thompson confirmed that tt
actual date was 1981. ER at 248.

4 This was the case for Jur@s5, 9, 10 and Alternate Juror 1.

15 At the evidentiary hearing, ¢hprosecutor testified that Heok [the malicious mischief
charge] to be vandalism.” ECF No. 102 at 3hat assumption may or may not have been
warranted, as the juror was never asked to explain.
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The prosecutor’s differing treatment of thgs®rs demonstratesdhhis concerns about
juror criminal history were not consistently dipd. Such inconsistent concern about a faciall
legitimate factor suggests preteX@ee Lewis, 321 F.3d at 830-31. With this background in n
the court turns to the specifieasons the prosecutor gave for striking Ms. Thompson.

e Discussion of petty theft in private

Ms. Thompson’s 1991 arrest was dissed in private at her requéstThis was the first
race-neutral reason that the grostor offered for his peremptory strike: “I found it unusual th
... she had discussed it in @ig. If it was a minor incidentpelieve a lot of people talk
candidly about problems in their pa$dUIs, things like that. Shelfeshe wanted to talk about i
privately. That concerned ns®eme.” ER at 327. See also ECF No. 102 at 36-37, 41-42.

Examination of the voir dire transcript atige juror questionnaires reveals that no other

/

nind,

at

empaneled juror requested to be questioned oimfast questioned about any matter in private.

Accordingly, comparative juror analysis does piatvide any insight into the legitimacy of this
proffered reason for the strike.

However, a prospective juror’'s request to spafak criminal matter in private does not
present any cause for concern. See Hernab@®@z).S. at 365. Thompson may have wished
keep her conviction private because she was a public employebecause she was a private
person in general, or because, as the présebimself later notedy petty theft conviction
speaks to an individual’s honesty and thus camese of a social stigma than a DUI arrest.
Because this was Thompson’s only arrest, andrapfg a youthful aberration in an otherwise
law-abiding life, her desire to keep it private is objectivelyemarkable. In short, the

prosecutor’s concern with Thompson'’s requestpeak privately was based on an unfounded

' The questionnaire itself directpdospective jurors to indicate matters that they wished to
discuss privately, outside the preserf the entire venire. The judgkso told prospective juror
that they could request to discuss any answeafaiy. ER at 125. Sevénarospective jurors di

So, regarding a variety ofiatters. No seated juror was questioned privately.

" Thompson was a disability insurance specialigtleged by the State of California. ER at 4
In addition to earning a BA in s@l welfare after her arreahd probation, she studied public
administration in graduate school. ER 472.
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characterization of that reque&the prosecutor’s oblique referee to candor concerns at the

Wheeler hearing does not constittlie “clear and reasonably spiciexplanation” that Batson

requires._See Batson, 476 U.S. at 98 n.20.

At the evidentiary hearing fifteen years after the fact, the prosecutor’'s attempt to clarify

his concern only muddied the watéusther: “[I]t seemed to mehat perhaps she wanted to not

reveal certain things so she could have a little better, higher moral ground. | want people

humble, who have humility, that céet it all be. . . . Someoneah— who wants to say somethi

that’s negative to them, and not include that, shast something that concerns me.” ECF No|

102 at 42. The record is devoid of any infatiman about Thompson’s demeanor that might

indicate a lack of humility, asupport the notion that she waslihg her criminal history from

other prospective jurors in ond® enhance her own “moral groundNone of her questionnaire

or voir dire answers reflectsense of moral superiority.

Both in the trial court and in this courtgtiprosecutor failed tplausibly explain how a
prospective juror’s request to discuss a 17-pédcriminal matter in private would impact her
ability to serve as a juror._See Kesser, 46hlfat 364. The prosecutor's unpersuasive attem
to explain his concern do not, standing alone, constitute evidence of pretext. They do, ho
raise credibility concerns that affect the caaigvaluation of the arrest-related reasons for the
strike taken as a whole.

e Age at time of petty theft

The prosecutor next referred to the agelsth Thompson committed the petty theft.
That incident occurred in 1981. ER at 248, 476. At the time of petitioner’s trial in 1998,
Thompson was 38 years old. ER at 471. Adicmly, Thompson was approximately 21 years

old when she stole items from the campus boolestbr justifying the peremptory strike, the

who a

bts

Vever,

prosecutor stated, “I find it unudithat you are stealing something when you are 21 years of age.

To me, that’s a problem.”_1d. at 327.

On its face, this explanation is reasdeadmough: theft as an adult means something

different than theft as a child, and a prospecjiwror who commits a crime in adulthood may he

undesirable to a prosecutor. This prosecutor, however, did not demonstrate an equal con
27
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about identifying the age at whiclther prospective jurors experienced ruswith the law.
Juror 11 had specified that one of his law ecdément contacts was a juvenile incident, and
attributed all three incidents to “growing psih ER at 416. The gidents that resulted
respectively in a night in jadnd eight hours in a “drunk tankd., were plainly not juvenile
offenses because they resulted in adult foofncustody. The “growing pains” reference,
however, implies that they mayveoccurred in early adulthogaist like Thompson’s arrest.
The prosecutor’s lack of concern about Juror 1dfewing pains” misbehavior is inconsistent
with his focus on Thompson’s undergraduate mishienawlore specificly, the prosecutor’s
failure to ask about Juror 11’s agethe time of these offenses undercuts his claim to have b
concerned about Thompson’s agéhat time of her arrest.

At the evidentiary hearing, the prosecwtarphasized that no one else on the jury had
been “convicted of something at a later ageCF No. 102 at 39. Because the prosecutor dig
know how old Juror 11 was at thme of his adult offenses -- and regardless of whether one
considers 21 to be youthful or “late in affe™ the fact remains that the prosecutor did not kn
whether any other juror had been convicied similar age because he did not ask.

Not only did the prosecutor fail to ask Juroralibut his age at the terof his arrests, he

failed to ask any questions at all about Jurds timinal history, inaiding the act(s) underlying

the malicious mischief charge. See ER at 2088imilarly, the prosecutor failed to ask Juror
about the DUI arrest disclosed on her questioendsee ER at 221-224he failure to inquire
about the criminal histories of these juror§ionare not black, strongly ggests that this reason
for striking Thompson is pretextuabee Miller-El, 545 U.S. at 246.

Although respondent is correcatmone of the seated juroxgre convicted of a theft
offense at the age of 21, the fdtat none of the empaneled jtsavere convicted of the same
type of offense at the same age as Thompson is not dispositiyaer $Arule that a defendant

cannot win a Batson claim unless there is ac#y identical white jtor would leave Batson

8 Thompson's conviction “concerned me becausevehs relatively late in age, she was in
college, she was 21 years old. . .” ECF No. 102 at 38.
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inoperable.” _Miller-El, 545 U.S. at 247 n.6.
On this record, the court concludes thatgh@secutor’s second stated reason for excu
Thompson supports an inference of pretext.

e Petty theft and honesty

The prosecutor expressed cem that the petty thefbaviction spoke to Thompson’s
truthfulness: “[I]t also ges to the issue of honesty. It's not, say, a DUI that may have unrel
credibility problems. Honesty something that’s important, astie had stolen something in th
past. That concerned me.” ER at 327.

In the previously filed Findings anceRommendations, ECF No. 73, Judge Moulds fo
that this concern could not beconciled with the prosecutor’silfare to question Juror 11 about
the reference in his questionnaioea forgery conviction. As pwiously noted, Juror 11 did not
indicate on the questionnaire whether heratlaer person had been arrested for forgery. A
prosecutor genuinely concerned with weedingjangrs who had committed crimes “go[ing] to
the issue of honesty” would surely have asfalow-up questions about this red flag.

At the evidentiary hearing, the prosecutoritest that he thought Juror 11 had been th
victim of a forgery. See Feb. 14, 2013 Tr. at p*38uror 11's short questionnaire did give th

answer “forgery” in response te/o consecutive questions: whetliee juror or a close friend or

relative had been arrested for a crime, and whétiegjuror or a closeifend or relative had been

the victim of a crime. ER at 408. Howevertalull stated on the long ggi®nnaire that he hag

not ever been the victim of a crime. ER4455. On this record, the prosecutor’s dual

assumptions that Juror 11 had personally beenititim of a forgery, and had not been arreste

for forgery, were unsupported to say the leddbreover, given the ambiguity and contradictio
in the questionnaire responses about something the prosecutortoldiave taken so seriously

the failure to inquire on vouire remains troubling.

¥ The only reason given for this assumption was duror 11 was in the business of buying a
selling used merchandise and antiques, ER whi&h may have put him in a position to be
victimized by forgery. Feb. 14, 2013 Tr. at p. 3Bis speculation may or may not have been
accurate. Juror 11’s questionnaires did not gidata for the forgery incident(s) or specify hov
long he had been in sales. His previousupation was stated as “laborer.” ER 408.
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Nonetheless, the prosecutor’'s misreadinthefquestionnaire or unfounded assumptio
about Juror 11 do not support aferrence of pretext if theywere honestly though erroneously
held. Because the prosecutor testified thahbaght Juror 11 was the victim of a forgétyhe
disparate treatment of Thompson and Jurareyarding honesty-related offenses does not
independently support anf@rence of pretext.

ii. Prior bad experience with police

In the juror questionnaire, Thompson notiegat she had both a good and a bad experi¢
with law enforcement officers. When askeduatbthe bad experiencerihg voir dire, Thompsof
stated that it had occurred four to five ygeprior, involved two motaycles officers, and no
longer bothered her. ER at 248- The prosecutor cited to tlegchange when explaining his
peremptory strike: “She had indicated that shettreed a bad experience with an officer. It wa
unclear where in her questionnastee mentioned she had a bad experience. When | asked
court about it, it was unclearhether it was one or two, and | felt the interaction between
guestions that | asked her, thavas some tension that | wagling from her, just questioning
her.” ER at 327. The tension that resuliedn the miscommunication was the subject of
testimony at the evidentiary he@ag. ECF No. 102 at 42-45.

The transcript of the exchange, quoted above at pages 3-4, reflects that the prosec]
misunderstood Thompson’s statement that tw@eif§i had been involved in the single inciden
The tone of the exchange, and responsibiitythe miscommunication, are impossible to
determine from the cold transcript, but the usdmed credits the ewditiary hearing testimony

that the atmosphere became “tense.” Revieth@entire voir dire trascript reveals that the

20 Because review at Batson’s third step is lihite the reasons that the prosecutor proffered
the strike at the time, MillerdE545 U.S. at 251, Mr. Gold’s @&lentiary hearing testimony was
limited to explanation of the reasons that hevgted in 1998 in response petitioner's Wheeler
motion. Although Mr. Gold’s explanation ofshunderstanding of Jurd1’s questionnaire was
not presented to the trial court (because ¢batt did not conduct any comparative juror
analysis), this court may consider the testimbegause it is relevant to the credibility of a
previously-asserted basis for the strike. Tagtimony does not invohen additional, post-hoc
ground for the strike.
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prosecutor did not have an obviausscommunication with any othguror. The primary issue
was not the miscommunication @sulting tension, however, bilie fact that Thompson had a
negative experience with law enforcem&ntAs the prosecutor testified at the evidentiary
hearing:

| want jurors that are going to be comfortable with law

enforcement. Law enforcement, several of them are witnesses in

this case. They, as a juror, ageing to be participating in the

justice system and | want a jurorathhas a belief that the system

works, and that the system’s fair, and if they have negative

experience about that. | understdhdt. I'm not saying the system

is perfect, but if they have a getive experience about it, whether

it's real or imaginary, that concermse. | don’t want to take a risk

on a juror like that, that that mayfeét them and come into play if
they have to serve on ajury. . ..

ECF No. 102 at 40-41.

The record reveals that no empaneled juogported a negative personal experience wi
an officer. However, one seated juror felt sgly enough about the negee experiences of his
African-American friends with the police to voleetr that information ohis questionnaire. In

response to an inquiry about pgptions of African-American malesJternate Juror 3 wrote, “I

have acquaintances who have told me of unwagdanarassment. | believe them.” ER at 555.

He elaborated on voir dire:

[DEFENSE COUNSEL]: [lln oa of your questions or your
answers relating to the perceptionsociety of African-American
males you gave a response that yawe acquaintances who have
been harassed or told you tlyau [sic] were harassed and that you
believed them. Could you give an example?

[ALTERNATE JUROR 3]: | have amacquaintance #t | know, a

guy that | attended schowlith, it has beenegars ago but he talked
about being pulled over by policéfioers for what he thought was

no reason and not just pulled over but being asked to get out of the
vehicle and cuffed at the scene and, you know, the cops themselves
searched and everything. | myskHd driven and frequented the
same areas that that person had and | was approximately the same
age and | had never been pullegiolay any officer and had never
been, you know, addressed in amgy. There were enough of the
people — | had several friends — | would say this was in college. |
had enough people tell me about thai thbelieved that it occurred.

1 See ER at 327.
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These people had no reason to liente. So | do believe that it
occurs.

[DEFENSE COUNSEL]: So ithe example you gave these were
African-Americans or members of other races?

[ALTERNATE JUROR 3]: In thixase African-Americans. Yes.
[DEFENSE COUNSEL]: And it apgared that they were — because
of their race — they were havigntact with theolice or harassed
or whatever for no apparent reason?
[ALTERNATE JUROR 3]: It seemeds though that was the only
difference between themselves and myself. | couldn’t come up — |
mean, you know, we drove similarrsawe drove similar areas and
at similar times of day and nighThere didn’t seem to be any other
differences.

ER at 307-08.

The prosecutor asked no questions. ER at 309.

Although Alternate Juror 3 had not personallem@ulled over for “driving while black,’
his obvious concern about racial profiling by poliaesed the same issues that the prosecutor
cited as a problem regarding Ms. Thompsone fétt that a non-black person concerned abo
law enforcement fairness was neither questd nor excused while Thompson was struck
supports an inference of discrimination. $&Clain, 270 F.3d at 1221 (“A prosecutor’s motiv
may be revealed as pretextual where a giveraegpion is equally applicable to a juror of a

different race who was not stricken by thxercise of a peremptory challenge”).

iii. Strong agreement with the propositifit is better for society to lef
some guilty people go free thanrisek convicting an innocent

person”
Question 38 asked potentiatgus how strongly they agreed or disagreed with the

proposition “It is better for society to let someilty people go free than to risk convicting an
innocent person.” Thompson indicated that shheed)strongly. ER at 478. The prosecutor
referred to this answer when exercising a pgr@ry strike against Thompson: “She also
indicated that she strongly agrees that it is better to let guilty people go free, rather than ris
innocent person. There are other responses she could have checked. To me that shows
bias. That concerns me.” ER at 327-28. Atelidentiary hearing, thosecutor elaborated:

“. .. Itindicates to me, especially when you hawrong opinion about ithat they may have ar
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issue with the reasonaldi®ubt standard, and they may also mave the strength to say someo
is guilty.” ECF No. 102 at 43.

It is a basic proposition of owriminal justice system thét is better for society to let
some guilty people go free than to risk cotivig an innocent person.” Indeed, the Supreme

Court has noted this gposition time and again:

[Cloncern about the injustice thadsults from the conviction of an
innocent person has long been & ttore of our criminal justice
system. That concern is refted ... in the “fundamental value
determination of our society that it is far worse to convict an
innocent man than to let a guilty man go free.”

Schlup v. Delo, 513 U.S. 298, 325 (1995) (quoting In re Winship, 397 U.S. 358, 372 (1970
(Harlan, J., concurring)). That Thompson stroraglyeed with Question 38 simply reflects het
alignment with this countrg “fundamental value determtnan,” not a “specific bias.”

A comparative juror analysis supports a findingt tiis reason for thergte is pretextual,
In the juror questionnaires, rdu 9 also noted strong agreerhenth Question 38. ER at 373.
Yet Juror 9 was neither questioned about thisarse nor removed fromdlpanel._See ER at
160-62. Three other jurors chadgheir position on this questiauring voir dire to agree with
the position espoused by Thompson, namely, thabitier to let a guiltperson go free than to
imprison an innocent person.

Juror 1, for example, indicated on the questarnthat she agreédomewhat” with the

statement. On voir dire thellmving exchange occurred:

[DEFENSE COUNSEL]: Another onaf your statements dealt with
letting some guilty people go free even if it means convicting an
innocent person. Now, is that what you meant or would you feel
that it's more important to nobavict an innocenperson even if it
meant to let some guilty people go free?

[JUROR 1]: I think it's more imortant that we don’t convict an

innocent person. It is a tragedwgd it shouldn’t happen. It should
never happen. . ..

ER at 285-86 (emphasis added). The praseaid not question th juror about the
strengthening of her position andidiot strike her._Id. at 286.
Juror 7 strongly disagreed with Question 38 on the questionse@d&R at 448, but she

also changed her answer during voir dire:
33
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[DEFENSE COUNSEL]: . . . [Y]ouanswer was that you disagree
strongly.

[JUROR 7]: Umm, no, | answered that wrong, also.
[DEFENSE COUNSEL]: Whatvould your answer be?

[JUROR 7]: | don’t think thagny innocent persoshould be found
guilty. And | would rather, if there’any doubt at all, let the person

go.

ER at 231 (emphasis added). The prosecutbndi question Juror 7 abt this change of
position other than to clarify the meaning adisenable doubt. See id@he prosecutor did not
exercise a peremptory strike as to this juror.
Finally, Juror 11, who “somewhat” disagresith Question 38 on his questionnaire, als

strengthened his pagin during voir dire:

[DEFENSE COUNSEL]: We've been talking about the proposition
that letting some of the guilty geee and your response was, umm,
you disagreed with that proposition. And | still would like to ask
you about if you can elaborate ¢mat, because where you have
someone who may be guilty, om | guess how would you — how
could you balance that?

[JUROR 11]: Could you read ¢hquestion to me? Because | was
thinking if that's pertainingto, umm — well please read the
guestion.

[DEFENSE COUNSEL]: Okay. It ibetter for society to let some
guilty people go free than to risk convicting an innocent person.
And your response was you disagreed somewhat.

[JUROR 11]: Somewhat, yes. | would much rather, also putting
myself in the same position akthowing myself aseing totally
innocent, you know? | would noch rather you know, see the
individual who was really guiltygo free than to see the — the
individual who is not guilty suffer the consequences.

[DEFENSE COUNSEL]: Right.
[JUROR 11]: Of such a devasing situation, | would think.

[DEFENSE COUNSEL]: Okay. So yte actually changing that
answer?

[JUROR 11]: | wouldn’t think so.

[DEFENSE COUNSEL]: Well, | nderstand that you would not
want a guilty person to go free, bhtitt meant risking convicting an
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innocent person, your position isathyou would rather see the
guilty person go free?

[JUROR 11]: Right.

[DEFENSE COUNSEL]: Ighat correct? | don‘tvant to put words
in your mouth.

[JUROR 11]: Right.
[DEFENSE COUNSEL]: Okay.

ER at 208-09. The prosecutor did not question Juror 11 about his change of position as tq
Question 38._See id. at 210-11. The proswalid not strike tls juror, either.

On this record taken as a whole, tloert finds strong evidence of pretext. The
prosecutor’s concern with “specific bias"uadermined by Thompson'’s alignment with the
fundamental values of our criminal justice systdtris also undercut by the prosecutor’s failuf
to be similarly concerned with the samepa@sse given by one non-African-American empansg
juror on the juror questnnaire and three non-Afan-American empaneled jurors during voir
dire. That the prosecutor did not strike theserg) or even question them about their positio

leads to a finding of pretext.

Iv. Strong disagreement with thegposition “If the prosecution bring
someone to trial, that person is probably guilty”

Question 39 of the juror questionnaire akldether the potential jurors agreed or
disagreed with the proposition ‘the prosecution brings someonédrial, that person is probabl
guilty.” Thompson indicated that she “strongly dissed” with this statement. ER at 478. Wk
asked by the prosecutor during vdire to clarify what sheneant by her response, Thompson
stated: “I mean that | wouldn’t assumatlbecause someone is brought forward by the
prosecution that they’re guilty. &kis what | mean.” ER at 249.

The prosecutor cited to thiesponse as a reason for hisgoeptory strike of Thompson:
“I can understand someone saying | disagree Mdtlestion 39] somewhatWhen you strongly
disagree, that shows a specific bias. You maymst law enforcemerdr you may not trust the
prosecution and feel they are signpringing people to trial thahey don’t believe are guilty or

have no evidence. I'm concerned about that.”
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As with the prosecutor’s cearn with Thompson’s answer @uestion 38, this proffered
race-neutral reason shows strawidence of pretext. Questi@® speaks to the issue of the
presumption of innocence. The presumptiomnbcence, although not expressly articulated
the Constitution, is a basic component of a fal ttnder our system of criminal justice. The

Supreme Court has stated:

The principle that there is a presumption of innocence in favor of
the accused is the undoubted lawxiomatic and elementary, and its
enforcement lies at the foundation of the administration of our
criminal law.

Coffin v. United States, 156 U.S. 432, 453 (189Bhompson’s strong disagreement with

Question 39 merely reflected her correct un@eding of this “axiomatic and elementary”
component of our criminal justice systeithis not evidence of “specific bias.”

Furthermore, “[i]f a prosecutor’s proffed reason for striking a [minority] panelist
applies just as well to an otherwise-similaominority] who is permitted to serve, that is
evidence tending to prove purposdfiigcrimination to be consided at Batson’s third step.”
Kesser, 465 F.3d at 360 (quoting Miller—El, 125 S.a80325). Of the twelve empaneled juro
and three alternate jurors, sibso “strongly” disagreed witQuestion 39: Juror 5 (ER at 388),
Juror 7 (ER at 448), Juror 9 (ER34t3), Juror 10 (ER at 508)JtArnate Juror 1 (ER at 568) and
Alternate Juror 2 (ER at 538). The prosecutorilsifa to question any dhese jurors regarding
their response to Question 39 and his failursttike any of them tends to show that the
prosecutor attributed specific biasthompson on account of her race.

Insofar as respondent argues thattesecutor was concerned with Thompson'’s
combined responses to Questions 38 and 39, thémoias that, as to Question 38, Juror 7 sta
during voir dire that “if theres any doubt at all, let the [inoent] person go,” ER at 231, and
noted on her questionnaire, likkompson, that she “disagreedbsig[ly]” with Question 39, ER
at 448. Additionally, Juror 9 provided the sacoenbined responses to Questions 38 and 39
the juror questionnaire aid Thompson._See ER at 373. tYieither of thes two non-African-
American empaneled jurors were removedh®/prosecutor. The undersigned finds this

proffered reason for theriite to be a pretext.
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V. Belief that the criminal justice system treats people unfairly beq
of their race, ethnic background or lifestyle

Question 46 of the juror questionnaires asked yDu feel that the crimal justice systen
treats people unfairly, either as defendants, eswvs, or as witnesses, because of their race g
ethnic background or because of the different lifedityey may lead?” Thompson answered t
guestion affirmatively and wrote, “I believe itmintentional for the most part, but racial

disparities in the treatment of black defendantzésty well documented.” See ER at 479. In

Lause

=]

-

NisS

response to Question 47, which asked for exangdldefendants who had not received a fair trial

because of their race, ethnic background ortlifesThompson wrote “Geronimo Pratt, Mumia
Jamal.” 1d. The prosecutor asked Thompson athmse responses during voir dire. See ER
250-51.

When exercising a peremptory strike agaiThompson, the prosdoureferred to these

responses:

She had indicated that she felt the criminal justice system
specifically treats peoplanfairly. That's a sgcific bias that she
has. And that was in question 4Bm concerned about any person
that believes the system treat®ple unfairly. I’'m concerned about
having those people participate asjuror in a criminal justice
system from the People’s point of view.

She also indicated that this unfairness was clearly documented or
documented in her response, and that's as to question 47.

ER at 328.

Alternate Juror 3 also gave an affirmatareswer to question 46. ER at 554. Although
checked both the “yes” and “no” kes, the “yes” box is marked most heavily, as if for emphg
Id. Alternate Juror 3 commented ambiguoushgrtfetimes people gettmsituations they
wouldn’t otherwise.” This is the same juror evbisclosed and discusskis friends’ experience
with race-based police “harassment.” SeedER07-08, 555, and discussisupra (incorporated
by reference here). The prosecutor did not goueshis non-black juror on voir dire about his
belief that the justice system treats people uryfain the basis of characigics including race.

Although Ms. Thompson referred to the existeoicempirical data and to cases that hg
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been the subject of national publicity, whiléeknate Juror 3 relied amecdotes from friends,
both concluded that African-Americans sometsexperience disparate treatment by law
enforcement and in the criminal justice system. This common concern was deemed a rea
strike Thompson, but not Alternate Juror 3 — vahsaggests that the pexutor thought that a
black person concerned aboutainiess to black people demoastd “specific bias” and could
not be impartial, while a white person concerabout unfairness to blapeople was a qualifiec

juror?? That is precisely the kind ofstirimination that Batson forbids.

The Ninth Circuit has held that a peremgtohallenge based on a prospective juror’s
opinions about the judicial stem does not, without morejsa an inference of racial

discrimination at the first step of Batson. See Tolbert v. Gomez, 190 F.3d 985 (9th Cir. 19

This so even when the opinion involves the raaé$nme system. Id. at 989. This principle do
not apply in the present contekigwever, which involves pretext agsis at Batson’s third step.
Here, the question is whether the prosecutms&erted reliance orhdmpson’s opinions about
the judicial system was the actual reason for the strike. The fact that Alternate Juror 3 wa
permitted to serve, and was not even scrutini@ethe prosecutor regarding his similar views,
supports an inference that it was notee $/1cClain, 270 F.3d at 1221 (“A prosecutor’'s motive
may be revealed as pretextual where a giveraegpion is equally applicable to a juror of a

different race who was not stricken by the el of a peremptory challenge”). The court

22 Juror 5, while giving a negative response to question 46, commented that unfairness in
criminal justice system “does happen from titmé¢ime.” ER 389. He was not questioned abg
this comment._See ER at 189-94. In responsghier, related questions, many seated jurors
answers that reflected awareness of sociegigices and media stetgpes regarding African-
American criminality._See, e.g., ER at 345 (Ju@)pr360 (Juror 6), 375 dor 9), 390 (Juror 5),
465 (Juror 2), 495 (Juror 12), 555 (Alternate Jurob3p (Alternate Juror 1). The prosecutor
not individually question any of these non-blgqwfors about their views on racism in society
and/or the criminal justice system. The deéelasvyer did question Juré (among others) abol
her opinion that the media exacerbates a negatiagerof African American males as crimina
When defense counsel asked whether thisesaigberception might negatively affect the
defendant as an African American male gealwith a crime, Juror 6 answered in the
affirmative. ER at 152. The prosecutor askedallow-up questions and did not strike the jur
for questioning the fairness of the proceedings.
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accordingly finds that this profferedason for the strike was pretextual.

Vi. Singleandnevermarried

The prosecutor also relied on Thompson’s miasitetus (single and never married, ER
473) as a reason for striking her. ER at 3282Bhough a “minor point,'the prosecutor stated
that he “generally like[s] people who are medt;iliving with people, people who are in a
relationship where there is commication going on, group interactid@and that he “sometimes
ha[s] a problem with single people who haveere . . been married. They may be a very
strongly opinionated person that may not work weh group setting.” ER at 328-29; see als(

ECF No. 102 at 47.

Of the empaneled jurors, two women were also single and never married — Juror Np.

(see ER at 333) and Juror No. @d€ER at 438). While respondéntorrect that a prosecutor i
entitled to peremptorily strika potential juror on account of hes her marital status, see, e.g.,

United States v. Omuruyi, 7 F.3d 880, 881 (9th Cir. 1993) (finding that a peremptory challg

based on marital status does not violate Batsbhe)prosecutor may not use marital status as
guise to dismiss an African-American juror. elfact that the prosecutor here accepted two n
African-American jurors who had never been margadgests that this reason is pretextual. ]
inference of pretext is espeltyastrong considering that Jur@, like Thompson, strongly agree

with Question 38 and strongly disagreed witheion 39. Likewise, therosecutor’s inclusion

of this weak reason as one of his nine reagamstriking Thompson persdas the court that this

reason was pretextual.

Vil. Otherjurorswerebedter suited to hear the case

Lastly, the prosecutor asserted that other jurotle jury pool werdetter suited for the
panel. During the February 14, 2013 evidentlegring, the prosecutor explained this reasor

follows:

That means in a trial like this where we have the random list
already, and we already haveeith questionnaires that we've
already read, and | already haaealuations, | know who is coming
down the road. That's not true all cases, but it's common in
homicides, and | can look after Ms. Thompson at my notes, and |
am looking at my notes, and I'm also evaluating — my general
practice is, is | will pass severtiines when I'm comfortable with

the panel and have extra perempts than the defense would to then at
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the end trade. And so | will choosdat | feel — even if I'm okay

with them, | may want to pass to get,excuse to debetter jurors,

and there were a number of better jurors after Ms. Thompson and a
number of them actually served.

ECF No. 102 at 51-52. The undersigned findstdsimony to be credible. The prosecutor
explained at the evidentiary hearing the criteriaabed for determining which jurors were betts
than others. The criteria included using the-page questionnaire, th&rge questionnaire and
voir dire. See id. at p. 50. However, even thotigs reason may beug, the court nonetheless
finds that the evidence of pretext identifigoove significantly outweighs this catch-all
justification. Because the record supports rectgsion that the prosecutor’s unfavorable view
Thompson was due in substantiattga her race, the fact thather jurors were viewed more
favorably does not defeat a finding of discrimination.

viii.  Other evidence regarding discriminatory intent

At the evidentiary hearing, the prosecutguty selection notesral juror seating chart
were entered into evidence. Resp. Exh. Be iibtes reflected the prosecutor’s preliminary
review of the questionnaires. s§stem of check marks and plus and minus signs indicated |
preliminary assessment of theoppective jurors. & ECF No. 102 at 13-14 (testimony of Rol
Gold). Other notations indicated basic dempgrainformation, such as age and occupation,
areas for questioning on voir dire. Resp. Exh. B.

Ms. Thompson received a low mark béem the prosecutor’s review of the
questionnaire&® but this rating is not pbative of the presence absence of discrimination
because it was not race-blind. Had the prosecutor given Thompson a low mark without
knowledge of her race, on grounds later assertealcasneutral bases for the strike, that woulc
weigh against a finding of pretexHowever, the prosecutor kmdrom the questionnaire that
Thompson was African-American. The questionnadlidanot ask prospectvjurors to identify

their race, but Thompson mentioned in responsedqoestion about race that she is black. ER

23 The prosecutor put a minus sign next torreme, his symbol for “someone that I'm not
comfortable with.” ECF Nol02 at 16; Resp. Exh. B at 3.
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480. The prosecutor testified at the evidentiaaring that he thereforeould have been awarg

of Thompson’s race when he reviewed her qoastire, prior to voir dire. ECF No. 102 at 25|

For this reason, his notes do not reflect a raceassessment of Thompson’s suitability as al
juror.

The notes reflect that the prosecutor waiscerned with Thompson’s marital status, he
request to discuss matters in private, andégponse to the questiabout the conviction of
innocent people. Resp. Exh. B at 3. Becausestb@scerns were not identified in a race-bling
context, however, they beg questions aboueptaather than answering them. The question
remains whether the prosecutor’s concerns @bbampson’s marital atus, her request to
discuss matters in private, and her questionmagponses were pretexts for discrimination. F
this reason, the court finds that the notes have no probativeatahethird step of the Batson
analysis.

Finally, the court gives little weight the prosecutor’s testimony at the evidentiary
hearing denying a discriminatory purpose and imgsin essence, that he would not do such
thing as exercise a racially-motivate peremptdrgllenge. Even fully crediting the general
sincerity of the witness, thegmecutor’s self-servinggstimony has little probative value on the
guestion before this court. See Kesser, B&8 at 358 (criticizing ate court’ reliance on
prosecutor’s “self-serving testimony”). Even a person whderstands that discrimination is
wrong can make judgments thage aacially discriminatory Commitment to constitutional
principles does not necessarily provide immufrieyn racial stereotypingr bias. Accordingly,
analysis at Batson'’s third step does not famushe general racism or color-blindness of the
prosecutor as a person, but on the credibility ob8serted race-neutral reas for the strike as
revealed by the jury selectioaaord as a whole. See Millef;545 U.S. at 252; Cook, 281 F.3
at 815.

For the same reason, the court finds that®bld’s testimony regarding his own gener
professional integrity, and the illustrative anecdog be told regarding his disclosure of late-
discovered exculpatory evidence in another cB€# 102 at 25-27, are itewant. Mr. Gold’s

general character is not the issue. Even persbgsod character and goodentions have beer
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known to make racially discriminatory decisiams occasion. The only question before this ¢
is whether the strike of Ms. Thompson was such an occasion.

iX. The totality of the circumstances

In order to determine whether a peremptdmgllenge was substantially motivated by
race, the court must consider each proffered-nacgral justification whin the context of the
entire record, because “[a]n invidious digunatory purpose may often be inferred from the

totality of the relevant facts.” Hernand&p0 U.S. at 363; see also Snyder, 128 S.Ct. at 120

(“all of the circumstances thaear upon the issue of racial anintpsnust be consulted”) (citing

Durt

Miller-El, 545 U.S. at 239). Here, the court lhasnd that a majority of the reasons given for the

strike of Ms. Thompson were pretextual. T™ath Circuit has found discrimination where ha
of the proffered justifications for a strike wgreetexual or inconsistent with the record. See

United States v. Chinchilla, 874 F.2d 695, 699 (9th £389) (“Thus, the court is left with only

two acceptable bases for the challenges.Although these criteria would normally be
adequately ‘neutral’ explanations taken at fadee/ahe fact that twof the four proffered
reasons do not hold up under judicial scrutiny militates against their sufficiency.”); see alsc
Lewis, 321 F.3d at 830 (appropriatefind pretext where “many of the proffered reasons” for
strike are undermined by thecord). Although the inference pfetext is stronger regarding
some of the prosecutor’s reasons than othergotakty of the circumstances demonstrates th
the prosecutor’s negative evatfioa of Ms. Thompson was suffemtly inconsistent with his
evaluation of non-African-American jurors to suppaiffinding that race vw&a substantial factor
in the strike.

For all the reasons set for@bove, the undersigned finds that petitioner has carried hi
burden of proving that the prosecutor was motivateslibstantial part by race. See Johnson,

U.S. at 171; Kesser, 465 F.3d at 359-60; Mu1217 F.3d at 1220-24. “[T]he Constitution

forbids striking even a single prospective jurardadiscriminatory purposé United States v.

Collins, 551 F.3d 914, 919 (9th Cir. 2009) (qugtUnited States v. Vasquez—Lopez, 22 F.3d

900, 902 (9th Cir. 1994)). Accordinglgabeas relief should be granted.
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CONCLUSION

Accordingly, IT IS HEREBY ORDERE that the June 29, 2012 Findings and
Recommendations, ECF No. 73, are VACATED.

Furthermore, IT IS RECOMMENDED that:

1. Petitioner's amended application fawat of habeas corpus be granted, and

2. An order be issued directing respantde release petitionaeinless the State of
California elects to retry petither within sixty (60) days.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiads,/ reply to the objections
shall be served and filed withfourteen days after service thie objections. The parties are
advised that failure to file objections within thgecified time may waivhe right to appeal the

District Court’s order._Martiez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: November 20, 2013 _ .
m&lr;_-—-— M
ALLISON CLAIRE
UNITED STATES MAGISTREATE JUDGE

43

dge



