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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

MARCUS R. ELLINGTON, )
)
Plaintiff, ) CASE NO. 2:04-cv-00666-RSL-JLW
)
V. )
)
E.S. ALAMEIDA, et al, ) REPORT AND RECOMMENDATION
)
Defendants. )
)
l. INTRODUCTION

Plaintiff is a state prisoner who is cunmtly incarcerated at the Kern Valley State
Prison in Delano, California. He proceeds gecand in forma pauperis (“IFP”) in this 42
U.S.C. § 1983 civil rights action. Plaintiff afjes that the two remaining defendants in thi
case, correctional officers Sweeten and Barrasiated plaintiff's First Amendment rights b
soliciting inmates at the High Desert State PrigstbSP”) to harm plaintiff in retaliation fot
his litigation and grievance activity, and \atéd plaintiff's Eighh Amendment rights by
housing him in the same cell as gang-affiliatedates, as well as soliciting several of

plaintiff's cellmates tghysically harm hint. (SeeDocket 195 at 3.) Now pending before 1

! Aside from the claims against defendants Sweeten and Barron, all of plaintiff’s claims
denied by the Court prior to referi@l this action to the undersignedseeDkts. 78, 99, 138, 152,
175, 182, 192, 194, 214, and 216.) There is also a Report and Recommendation dated April 1
from the previous magistrate judge pending in this caSeeldkt. 238.)
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Court are defendants’ motion to dismiss onghmunds that plaintiff does not qualify for IFF
status, and motion f@ummary judgment. SeeDkts. 230 and 232.) Plaintiff has filed
opposition to defendants’ motions, and defendhat® filed a reply to plaintiff’'s opposition
(SeeDkts. 234, 235, and 239.) For the reassatdorth below, the Court recommends
DENYING defendants’ motion to dismiss dfR status, GRANTING defendants’ motion f
summary judgment on the merits, andMISSING this case with prejudice.

I. BACKGROUND

A. Procedural History

Plaintiff commenced this action in the U.SsBict Court for the Northern District of
California in 2002, but the cases transferred to thiSourt on April 2, 2004. SeeDkt. 1.)
By Order dated November 19, 2004, this Court tised plaintiff's initial complaint becaus
plaintiff admitted that he had, on three or mpr@r occasions, brought attion in a court o
the United States that had been dismissed as frivolous, malicious, or failed to state a ¢
upon which relief could be grantedSdeDkt. 9.) In other words, plaintiff admitted that he
had “struck out” within the meaning of the “d& strikes” provision athe Prisoner Litigation
Reform Act (“PLRA"). See28 U.S.C. § 1915(g). The Court, hever, also noted that seve
claims in plaintiff’'s complaint appeared &atlege “imminent danger of serious physical
injury,” which could trigger an exception to the “three strikes” @i that would allow
plaintiff to proceed IFP notwithstanding theect that he had previously “struck ouSee id
The Court gave plaintiff leave to amend hisnpaint, and deferred selution of plaintiff's

request to proceed IFP until anemded complaint was filed SéeDkt. 9.)
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Plaintiff filed his first amendd complaint on December 13, 200&e€Dkt. 14.)
Because the Court found that portions of th&t fimended complaint satisfied the “immine
danger” exception to the PLRA’s “three strikggbvision, and also std a cognizable claim
for relief under 42 U.S.C. § 1983 and 28 U.$@A915A, the Court granted plaintiff leave t
proceed IFP in this actionSéeDkt. 21 at 1-2.) The Court thewdered service of the first
amended complaint on three named defendargsbers of the HDSP medical staff who
plaintiff alleged violated & Eighth Amendment rightsSée idat 2.) Although the Court

subsequently granted the motions of thosedflefendants for summary judgment, the Ca

nt

urt

also gave plaintiff leave to file a second aahed complaint because “it appears that Plaintiff

may plead sufficient facts upon which reliefyri@e granted against defendants Sweeten &
Barron.” (Dkt. 182 at 3seeDkt. 152.)

Plaintiff filed his second anmeled complaint on April 3, 2008 SéeDkt. 187.) Due tg
plaintiff's persistent disregdrof the Court’s admonishmenesgarding plaintiff's excessive
filings, however, the Court dismissdte complaint on September 5, 2008e¢Dkts. 192
and 194.) Plaintiff was granted leave to fillhmd amended complaint that complied with
twenty-five page limit, as well as othesquirements set forth by the CourSegDkt. 194.)
On September 22, 2008, plaintiff filed his thirdemded complaint allegg violations of his
constitutional rights undehe First and Eighth Amendments by defendants Sweeten and
Barron. GeeDkt. 195.)

By Order dated February 3, 2009, the Coaurfd that the complaint stated cogniza
claims for relief, and ordered service on both defenda®tseDkts. 196 and 198.)

Defendants filed an answer denyjpigintiff's claims on May 18, 2009.SgeDkt. 201.) As
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mentioned above, currently before this Couet d@efendants’ motion to dismiss this action
the grounds that plaintiff does not qualify 6P status, and defendahiotion for summary
judgment on the merits.SéeDkts. 230 and 232.)

B. Contentions of the Parties

This case proceeds on plaintiff's Third Anged Complaint, which sets forth claimg
arising from incidents plaintiff alleges topkace in 2003 and 2004 durihgs incarceration al
HDSP. SeeDkt. 195 at 3.) Although plaintiff does ngpecifically state which constitution
rights were violated, platiff's claims appear to arisedm the First and Eighth Amendment
to the U.S. Constitution. Specifically, plaintiffaims that defendants (1) violated his First
Amendment rights by soliciting othexmates to physically asdatim or steal from him in
retaliation for plaintiff's litigation and grievece activity against correctional and medical
staff at HDSP, (2) violated his Eighth Ameneim rights by housing plaintiff in a cell with
gang-affiliated inmates, thereby disregarding atessive risk to plaintiff's health and safet
and (3) violated his Eighth Amendment righissoliciting inmates tphysically harm him,
because he alleges one inmate agsd him at defendants’ urgingS€eid.; Dkt. 234 at 2-3.)

Defendants contend that plafhis a vexatious litigantvhose IFP status should be

revoked pursuant to 28 U.S.C. § 1915(qg), andttiiatcase should therefore be dismissed.

(SeeDkt. 230.) Alternatively, defendants asgést they are entitled to summary judgment

on the claims set forth in plaintiff’'s Thildmended Complaint because plaintiff has not
established a genuine issue of matdact for trial, and in @y event, they are entitled to

qualified immunity. SeeDkts. 232 and 239.)
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C. Undisputed Facts

The following facts, which were primaribet forth by properly signed declarations
provided by defendants, remaincontroverted by plaintiff.

In 2003 and 2004, plaintiff was housedHDSP Facility B, Building 1, where
defendants worked as correctibfiaor officers and were responsible for supervising inma
activities, assisting ith determining inmate housing assigemts, and ensuring the safety 4
security of inmates, officerand staff within the building. SeeDkt. 232, Sweeten
Declaration; Barron Decl.) Correctional fétat HDSP completed anitial housing review
form for plaintiff on June 5, 2001, which indiedtthat plaintiff had a “Gang/Disruptive
Group Affiliation” with the Crips at that tim%.(Seeid., Ex. B; Barron Decl.Yervoort Decl.)

Custody staff at HDSP attempt to house compatible inmates with each other, wi
frequently includes housing inmates affiliated with the same gang in a cell together if

possible, as well as housing non-affiliated inmates cell together. See id. Sweeten Decl.;

Barron Decl.) Sometimes institutional need, sashack of available bed space, may requi

gang-affiliated inmates to be houseith non-affiliated inmates.See id) When an inmate

requests a cell move due to lack of compatjbwith a cellmate, cstody staff completes the
cell move once bed space becomes availalee {d) Upon receipt of an inmate’s request
for a new cellmate, custody staff will first asle inmates to find other compatible cellmate
within the building. $ee id) If an inmate does not idefy a compatible cellmate, custody

staff will attempt to identify one and comg#ethe cell move as soon as possibleeg(id)

% plaintiff asserts that he “has never beenip,Cand provides evidence that by December
2005, HDSP and the Kern Valley State Prison both recognized him as a non-affiliated irBeate.
Dkt. 234 at 2jd. Ex. A; Dkt. 233, Ellington Deposition at 52.)
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While plaintiff lived at HDSP, plaintiff shad his cell without incident with several
Crip-affiliated inmates, including Alton Alle®nthony Goodman, and Eugene Jones, as
as several unaffiliated inmates, including Antoine Thompson and Isaiah Willi&aeDKt.

232, Defendant’s Statement of Undisputed FEESUF") at 3-4; Dkt. 233, Ellington Dep. &

71-72, 82-91.) He was also on friendly terms with several Crip-aftiliat@ates living in the

building, including Phillip Joseph and Charles NorwodBeeDkt. 232, DSUF at 3; Dkt.
233, Ellington Dep. at 73-78.) Although plaintiff or his current cellmate at HDSP reque
cell move due to incompatibility on severakasions, on every occaasithe cell move was
completed before any kind of physical ati&ion or disturbace took place. SeeDkt. 232,
DSUF at 4.) For example, when plaintiff requested a cell move from Crip-affiliated inm
Jones based upon incompatibilitprrectional staff completedeéhmove within two weeks,
even though plaintiff and Jones failed to itiignany potentially compatible cellmates for
correctional staff. $eeid., Ex. E; Sweeten Decl; Dkt. 233, Ellington Dep. at 87-89.)

The only inmate at HDSP with whom pl&fhhad a physical altercation in 2003 or
2004 was Savon Dennis, a Crip-affiliated inn13a1(é3eeDkt. 232, Ex. C; Dkt. 233, Ellington
Dep. at 91.) Specifically, when defendante®ien inspected plaintiff's cell on August 9,
2003 he found that plaintiff and Dennis had both sustained physical injuries, and conclt

they had engaged in a physical aItercafic(SeeDkt. 232, Sweeten Decld., Ex. C.)

3\Whereas defendants characterize plaintiff'sraéidon with Dennis as mutual in nature,
plaintiff maintains that “Mr. Dennis assaulted madidn’t get into a fightvith him.” (Dkt. 233,
Ellington Dep. at 91see alsdkt. 232 at 4-5.) Thus, this fact is in dispute.

*The parties also dispute the time of day that Sweeten responded to the incident in pla
cell. While Sweeten reported that he inspecteddieat approximately 11 a.m., plaintiff argues th
Sweeten actually “saw the blood was on me, heteatvmy mouth had been busted” as early as 9
9:30 a.m., but did not respond or report the incidemit hours later. (Dkt. 233, Ellington Dep. at 9]
100.)
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Plaintiff had blood on his pants and bottom &pd Dennis had sustained small cuts on his
left finger and left thumb. See id) Because Sweeten reported that he could not identify
aggressor, both inmates were issued a rutdation report for engaging in mutual combat.

(See id, Exs. C and F.) Immediately followimmaintiff's altercation with Dennis,

correctional staff moved Dennigit of plaintiff's cell. Seed., Sweeten Decl.; Ellington Dep.

at 100.) Plaintiff does not allegleat he had requested a cathve prior to this incident.

D. Disputed Facts

The parties disagree regarding whether nigd@ts asked or encouraged several Cr
affiliated inmates, including Goodman, Jones, Bednis, to physically assault, harm, or st
from plaintiff, whether in retaliation for plaintiff's litigation and griex@e history or for any
other reason. SeeDkt. 195; Dkt. 232, DSUF at 1-4; RK233, Ellington Dep.) As discusse
in more detail below, plaintiff's evidence soipport his contention & defendants solicited
inmates at HDSP to harm him consists of tvnsigned and unsworn dachtions purportedly
dictated by inmates Goodman and Joh¢SeeDkt. 195, Ex. A and B.) Specifically,
Goodman'’s declaration states that when l@ested a cell transfélom plaintiff in 2003,
Sweeten replied, “Why don’t you do us a faaod go in there ancelt the shit out of
Ellington we’ve got that ass on video tape ia @entral Treatment Center (CTC) dancing.
(Id., Ex. A.) Similarly, Jones’ declaration prdeis that when he asked Sweeten about a @
move in 2004, Sweeten responded, “Upon the cell move being submitted BEAT HIS A
(Ellington). We don’t give a damn about him. Then we’ll move yold’, Ex. B.) Jones’

declaration also states thatrBan told him, ““You know what/ou’ve got to do to get a cell

5For the reasons discusgatta, these two declarations are not competent evidence for
purposes of defendants’ motion for summary judgmdimeir contents are recited here only as a
statement of plaintiff's allegations.
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move.” Which [Jones] perceived as invite to fight Ellington.” Id.) Although plaintiff also
claims that at the time of the incident with Dexnyri[h]e told me that Sweeten had told him
slug me in the mouth . . . because | was gedophile,” plaintiff has failed to provide any
evidence (such as a declaration from Deroniginy other inmate at HDSP) to support his
assertion that Dennis assaulted plaintiffiefendants’ behest. (Dkt. 233, Ellington Dep. at
91-92.)

Furthermore, in this action the partaispute whether defendants possessed any
knowledge of plaintiff's commitment offengéjgation or administrave grievance history
(aside from one grievance pidff filed in 2004 requesting a kenove from Jones), or gang
affiliation status. They also dispute whatheusing plaintiff in the same cell as Crip-
affiliated inmates at HDSP presented a substantial risk of harm to plaintiff of which
defendants were awareSgeDkt. 232, DSUF at 4-5; Sweeten Decl.; Barron Decl.; Dkt. 2
Ellington Dep. at 92-93.)

1. DISCUSSION

A. DefendantsMotion to Revoke PlaintiffsHP Status and Dismiss the Case

A prisoner may not proceed IFP in a civitian if he has, on three or more prior
occasions, brought civil actions that were dssed as frivolous, malicious, or for failure tg
state a claim upon which relief may be grant8de28 U.S.C. § 1915(g). An exception to
this general rule appkef a prisoner alleges that he'ismxder imminent danger of serious
physical injury.” Id. In this case, it is undisputed thpddintiff has “struck out” as a vexatiou
litigant under the PLRA, and therefore cannot proceed IFP unless he satisfies the “imr

danger” exception of 28 U.S.C. § 1915(gheéDkts. 1, 9, 14, 21, 235, and 239.) When th
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Court considered plaintiff's request to peed IFP in this action, however, it found that
plaintiff's claims, as set forth in the first anted complaint, sufficiently alleged that he wa
“under imminent danger of geus physical injury” tesatisfy the exception.SeeDkt. 21 at
1-2.)

In their “Motion to Dismiss Plaintiff <Complaint (Vexatious Litigant Motion),”
defendants argue that plaintgftase should nevertheless be tised because he “was not
imminent danger of serious physical injuryevhhe filed his Thirdhmended Complaint.”
(Dkt. 230, Memorandum of Points and Authoritéds$.) Specifically, “[b]y the time he filed
this complaint, Ellington was an inmate atli@ania Substance Abuse Treatment Facility &
State Prison in Corcoran, Calihia - 454 miles away from Bih Desert State Prison, where
Sweeten and Barron allegedly soliditether inmates to harm him.ld() As a result,
defendants ask this Court to revoke plairgitf-P status pursuant to 28 U.S.C. § 1915(g),
dismiss this case, and requiraipliff to immediately pay allifing fees before refiling this
matter. Gee id) In response, plaintifirgues that he did not need to demonstrate imming
danger at the time he filed his third amendethgi@int because he had already made suck
showing in his first amended complaint, wheea @ourt granted his request to proceed IFR
this action. $eeDkt. 235 at 2.) The question befdhes Court is therefore whether
plaintiff's IFP status can arghould be revoked if he coutsh longer satisfy the “imminent
danger” exception at the time hked his third amended complaint.

Based upon this Court’s review of the retand relevant case law, defendants’
contentions appear to bedea upon a misunderstanding of Miath Circuit’s holding in

Andrews v. Cervanted93 F.3d 1047, 1053 (9th Cir. 2007). Specifically,Aherewscourt
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held that “the availability of the [immeént danger] exception turns on the conditions a
prisoner faceat the time the complaint was filaabt at some earlier or later time&ndrews
493 F.3d at 1053 (emphasis added). AlthoughAtidrewscourt did not expressly
distinguish between the time when an “initig€rsus an “amended” complaint is filed, the
court indicated that the relevant time to determine whether an inmate satisfies the “imn
danger” exception to the threeikes rule is at th beginning of an action or lawsuit. For
example, théndrewscourt emphasized that 28 U.S.C. §3@) is only concerned with the
“initial act” of bringingan “action,” which “refers to a case a whole rather than just its
individual claims”:

The PLRA provides that a prisaneith three strikes cannot use

IFP status to Bring a civil action . . . unless the prisoner

under imminent danger of serious piegs$ injury.” 28 U.S.C.

§ 1915(g) (emphasis added). The exception’s use of the present

tense, combined with its concern only with the initial act of

“bring[ing]” the lawsuit, indicates to us that the exception

applies if the danger existed at the time the prisoner filed the

complaint.

Id. at 1052-54. Furthermore, the court observed thhe three-strikes rule is a screening

hinent

device” to help determine whether an action mpeyceed without prepayment of the filing fee

“based upon the allegations appearing on the face of the compliainat 1050.
Similarly, this Court, applyintghe Ninth Circuit’s decision idndrews has recognize
that “8§ 1915(g) address#®e time a prisoner brings an actirand not simply any time a

complaint is filed. Andrews v. Cervante2008 WL 1970345, *1 (E.D. Cal. 2008) (emphas

6 Moreover, theAndrewscourt held that even if several claims in a complaint do not alled
imminent danger of serious physical injury, if soofighe claims do meet the requisite standard, th
prisoner has satisfied the “imminent danger” exception and qualifies for IFP sSateisd at 1054.
“[O]nce a prisoner satisfies the exception . . . the district court must docket the entire complain
resolve all of its claims, without requiring the upfront payment of the filing fee. 4t 1053-54.
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added) (citingAndrews 493 F.3d at 1053). Specifically, titourt held that “despite the
passage of time and plaintiff's transfer away from the California prison system . . . at th

he brought this action, he was in ‘imminenhdar of serious physical harm,” and therefor
plaintiff could proceed IFP ith an amended complaintd. As a result, “neither the passag
of time nor the transfer of a prisoner to a diffégriacility has any impact on the determinat
of whether the [imminent danger] exceptiorthie rule applies” in a given caskl. See also
Jensen v. Knowle2008 WL 744726 (E.D. Cal. 2008) (denying defendants’ motion for
revocation of plaintiff's IFP status and dissal of the action because although plaintiff “w
no longer incarcerated at [thegam] where the alleged condud been occurred,” plaintiff
had “satisfied the imminent danger exceptdthe time the initial complaint was filéd
Moreover, the case cited by defendants in sttpgddheir argument did not decide, as
defendants suggest, that this Gouust look only to the “operative complaint for the case
(Dkt. 239 at 3.)See Wilson v. Hubbar@009 WL 2971619 (E.D. Cal. 2009) (holding that
plaintiff did not suffer “an imminent threat ofrsaus physical injury at the time he filed this
action” because plaintiff was clearly under no imetit danger at the tin@aintiff filed his
original complaint, his first anmeled complaint, or “the operatigemplaint, i.e. the second
amended complaint. . . .").

Thus, case law does not support defendangsiraent that this Court must re-evalug
plaintiff's IFP status at this juncture, silypecause plaintiff has filed a third amended
complaint in this action. As discussed aboves @ourt properly consated whether plaintif
was under imminent danger of serious physicarynat the time he brought this action, an

“not at some earlier or later time,” in acdance with the Ninth Circuit’s decision in
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Andrews Specifically, when this Court found thategations appeargon the face of the
initial complaint might satisfy the “imminewlianger” exception, it expressly deferred
consideration of plaintiff'sequest to proceed IFPSdeDkt. 9.) The Court subsequently
found that plaintiff's first amended complainti{igh set forth plaintiff's claims regarding
Sweeten and Barron, among other defendantsfiggtithe exception, and granted plaintiff’
request to proceed IFP in this actio®e€Dkt. 21 at 1-2.) Théact that plaintiff was
subsequently transferred to &elient prison is irrelevant.

Accordingly, defendants’ request for tl@eurt to revoke plaintiff's IFP status
pursuant to 28 U.S.C. § 1915@)d dismiss this case is DEED. Plaintiff remains
obligated to pay the $150.00 statutory filiieg in monthly payments, which shall be
collected and paid in accordance with th@mu@'s Order For Payment of Inmate Filing Fee
dated May 17, 2005.SgeDkt. 22.)

B. Defendants’ Motion for Summary Judgment

Defendants also move this Court for summjadgment as to plaintiff's claims that
defendants (1) violated plaintiff's First Amendment rights by soliciting several Crip-affili
inmates to physically harm or steal fromaipkiff in retaliation for his litigation and
grievances against custody anddical staff in the HDSP, YZiolated plaintiff's Eighth
Amendment rights by housing plaintiff in allosith Crip-affiliated inmates, thereby
disregarding an excessive rigkplaintiff's health and safefyand (3) violated plaintiff's
Eighth Amendment rights by soliciting seve@Giip-affiliated inmates to physically harm
plaintiff, because plaintifflieges that Dennis assaultednhat defendants’ behestSgeDkt.

195 at 3; Dkt. 232.)
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Summary judgment is appropigawhen, viewing the facts the light most favorable
to the nonmoving party, the records show thatr&he no genuine issue as to any materia
fact and that the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56
The Court draws all reasonable infazes in favor of the non-moving partidnited States v.
Johnson Controldnc.,, 457 F.3d 1009, 1013 (9th Cir. 2006). eTimoving party can carry its
initial burden by producing affirmative evidenttet negates an esgial element of the
nonmovant’s case, or by establishing tih& nonmovant lacks the quantum of evidence
needed to satisfy his burden of persuasion at tNedsan Fire & Marine Ins. Co. v. Fritz
Cos, 210 F.3d 1099, 1106 (9th Cir. 2000). Once tling party has satisfied its burden,
is entitled to summary judgment if the nomwing party fails to degnate, by affidavits,
depositions, answers to interrogaes, or admissions on filéspecific facts showing that
there is a genuine issue for trialCelotex Corp. v. Catretd77 U.S. 317, 324 (1986). “The
mere existence of a scintiltd evidence in support of the nomeving party’s position is not
sufficient.” Triton Energy Corp. v. Square D C&8 F.3d 1216, 1221 (9th Cir. 1995).
“[SJummary judgment should be granted whire nonmoving party fails to offer evidence
from which a reasonable jury could return a verdict in its faviat.’at 1221.

In addition, to sustain a cause of action unded42C. § 1983, a plaintiff must shov
() that he suffered a violam of rights protected by theo@stitution or created by federal
statute, and (ii) that thealation was proximately caused by a person acting under color
state law.See Crumpton v. Gate347 F.2d 1418, 1420 (9th Cir. 1991). The causation
requirement of § 1983 is satisfied only if a ptdf demonstrates that defendant did “ ‘an

affirmative act, participates in another’s affative acts, or omits to perform an act which
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[that person] is legally requideto do that causes the dep@tion of which complaint is
made.” Hydrick v. Huntey 500 F.3d 978, 988 (9th Cir. 2007) (quotif@hnson v. Duffy588
F.2d 740, 743 (9th Cir. 1978). “[T]he ‘requisiteusal connection can lestablished not only
by some kind of direct personal participatiorthe deprivation, but ab by setting in motion
a series of acts by others which the aktaws or reasonablyhsuld know would cause
others to inflict the constitutional injury.’1d. (QquotingJohnson588 F.2d at 743-44).

1. Plaintiff's Unsigned and Unsworn Dexhtions from Goodman and Jones

As mentioned above, plaintiff's primagwidence to support his First and Eighth
Amendment claims in this case consist of detilana from two former cellmates of plaintiff
Goodman and JonesSdeDkt. 195, Ex. A and B.) These two declarations constitute the
evidence proffered by the plaintiff, aside fréms own testimony, that defendants solicited
encouraged any inmates at HDSP to physically harsteal from plaintiff, and are therefor
critical to each of plainti’'s claims set forth in highird Amended Complaint.SgeDkt. 195
at 3-4.) For example, plaintiff failed toquide any evidence tapport his assertion that
Dennis, the only prisoner at FEP who plaintiff alleges actlyharmed him, did so at
defendants’ behest, because Derididn’t write [a declarationfor me.” (Dkt. 233, Ellingtorn
Dep. at 92.)

Given the importance of the evidence fr@modman and Jones, the fact that these
two prisoners’ declarations contain only typeghsitures is fatal to plaintiff's case, becaust
the declarations have no evidentiary val@ee28 U.S.C. § 1746 (providing that unsworn
declarations may be regarded “with like foered effect” as sworn declarations, if they are|

subscribed with the declarastignature as true under penait perjury). Specifically,

REPORT AND RECOMMENDATION - 14

only

or

D

I

1372




01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

17

18

19

20

21

22

Goodman'’s declaration was rextecuted with Goodman&gnature, accompanied by an
assertion that Goodman made the statenwamtained therein under oath, or accompanie
a statement that Goodman signed theatatibbn under penaltyf perjury. See id, Ex. A.)
Similarly, although the unsworn declaration from Jones contains an assertion that Jone
the statements contained therein under peoélperjury, it was not executed with Jones’
signature. $ee id, Ex. B.)

Indeed, there is no evidence in this casileasom plaintiff's self-serving testimony,
that either Goodman or Jones even sawetivs declarations, or made the statements
contained thereinSee Villiarimo v. Aloha Island Air, Inc281 F.3d 1054, 1061 (9th Cir.
2002) (“[T]his court has refused to find a ‘genuissue’ where the only evidence presente
‘uncorroborated and self-serving’ testimony. ). Plaintiff admits that he typed up both
declarations himself, but astethe inmates verbally “sigefl] on” to what plaintiff had
typed. (Dkt. 233, Ellington Dep. at 89.) Specifically, plaintiff was asked during his
deposition if he possessed “a signed copy of [Jpdeslaration,” because the one attache
plaintiff's Third Amended Complaint “looks likkis declaration was typed up for him and
name is typed in.” I4.) Plaintiff responded, “[T]hat’'s thonly one that | have in my
possession . . . He dictated that to me as | typdd.] Similarly, plaintiff acknowledged thg
Goodman had told plaintiff about the incident désexd in his declaration, and that “his nan
[was] typed” on the signaterine at the bottom.Id. at 84.)

Moreover, plaintiff was specifically advised ahleast two occasions, pursuant to t
Court’s Orders dated December 8, 2005, and March 11, 2009, that any motions or opp

supported by unsigned affidavits declarations in thisase would be strickenSéeDkt. 56
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at 5; Dkt. 198 at 5.) Plaintiff has beprovided numerous opportunities in this action to
amend his complaints to cure any defeatsl, support his allegations against defendants.
(SeeDkts. 182, 187, 192, and 194.) Because plaintisffiaded to comply with this Court’'s
admonishments and directionsdhighout this action, he has alseen advised that failure tg
do so may result in the imposition of sanctiongjismissal of this action with prejudice.
(SeeDkt. 194.) Under these circumstances, inggppropriate to prode plaintiff with yet
another opportunity to attempt toretthe defects in his complaint.

With these two declarations stricken froine record, plaintiff has not provided any
evidence to support his claim that defendantgited inmates at HDSP to harm hiBee
Crumpton 947 F.2d at 1420 (providing that 8 1988uiees a plaintiff to show a federal
deprivation proximately caused bystate actor). This is a wily sufficient basis to grant
defendants’ motion for summajydgment as to plaintiff's First and Eighth Amendment
claims. Because plaintiff's claims agaidsfendants have risen, like a phoenix, from the
ashes on several occasions since plaintiifim@nced this action in 2002, however, the Co
will also address the merits of plaintiff's claims in the interests of completeness. As dis
below, defendants are entitled to summadgment on the merits even assunmanguendo
that plaintiff could cure the defects in theclgations from Goodmaand Jones, if provided
yet another opportunity to do so.

2. Plaintiff's First Amendment Retaliation Claim

In his Third Amended Complaint, plaintdisserts that defendants retaliated againg
him because of (1) plaintiff's commitment offerdferape, (2) defendants’ belief that plaint

was a child molester, (3) defendgirtielief that plaintiff was a ‘fg@tch,” and (4) “due to his
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writing-up of custodial and medical staff” AHDSP in the past. (Dkt. 195 at 3.)

As a threshold matter, however, retabatclaims must alleginat plaintiff was
engaging in a protected activity under thessEAmendment and the state impermissibly
infringed on the plaintiff's righto engage in that activitySeeRizzo v. Dawsqrv78 F.2d
527, 532 (9th Cir. 1985). As a result, plaintiff's assertions that defiéndstaliated against
him because they believed plaintiff was a raprsthild molester fail to state a claim for
retaliation. Moreover, in this sa plaintiff has noprovided any evidence, such as affidavit
or declarations from inmates, ieh contradict defendants’ asserts in their declarations th
“while Ellington lived in [HDS], | was not aware of his gonitment offense, or of any
charges he received,” and “never called Ellington a child molester or a snitch . . . [or] a
him of any crime.” (Dkt. 232, Sweeten Decl; Barron Dede3kts. 195 and 234.) Withou
more than the bare assertion that defendatabated against plaintiff because they believe
plaintiff was a rapist, child mester, and “snitch,” plaintifhas failed to present a genuine
issue of material fact for trialSee Rizzo778 F.2d at 532 n.4 (“[Blar@legations of arbitrary
retaliation are [not] enough . . . &woid dismissal.”). Thus, thiSourt proceeds to plaintiff's
argument that defendants retaliated agaimst“due to his writing-up of custodial and
medical staff,” which properly states a dfefor relief under th&irst Amendment.

Plaintiff contends that defendants solidieveral Crip-affiliated inmates who were
living with plaintiff, including Goodman, Jonesnd Dennis, to harm him in retaliation for
plaintiff's lawsuits and grievancdi#ed against staff at HDSP SéeDkt. 195 at 3.) In
particular, plaintiff claims thadefendants sought to harm hiracause he was “a litigator,”

and because of a lawsuit plaintiff had fileglainst “something like 76 officers and medical
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staff” of HDSP in 1999. (Dkt. 233, Ellington Degit. 40-41, 120-122.) Plaintiff admits that|
Goodman and Jones declined to harm himclaims that Dennis dighysically assault him
at the defendants’ behesSegd. at 92-93, 119.)

Although plaintiff’s complaint also contentisat defendants solieitl inmates to stea
from him, with the exception of inmate Dearfivho plaintiff asserts packed several of
plaintiff's personal items - such as food itenbacco, and deodorant — when he moved ¢
of their shared cell), plaintiff has not idengidi any individuals whetole from him at HDSP
or any stolen items. Plaintiffates that he is “pretty sure” inmates at HDSP stole from hi
although “who it was and when it happened, | taay.” (Dkt. 233, Ellington Dep. at 105.)
Plaintiff also admits that he did not file aagiministrative grievances concerning stolen itg
at HDSP. Geed. at 103-09.) Because there isewidence in the recd of any theft
committed against plaintiff at HDSP, by Dennisaoiyone else, this Court limits its analysi
to plaintiff's allegation thathe defendants solicited inmates to physically harm him, as
alleged in the declarations from Goodman and JortsseDkt. 195 at 3.)

Prisoners have protected “First Amendnmagthts to file prison grievances and to
pursue civil rights litigabn in the courts.”"Rhodes v. RobinspA08 F.3d 559, 567 (9th Cir.
2005). In order for a prisoner to prevail on a clainfrirst Amendment retalieon under
8 1983, a plaintiff must establistvé elements: “(1) An assenti that a state actor took somj
adverse action against an inmate (2) becaué®) dhat prisoner’s protected conduct, and tk
such action (4) chilled the inmate’s exercisdisfFirst Amendmentghts, and (5) the actior
did not reasonably advance a legitimate comeeti goal,” such as pserving institutional

order and disciplineld. at 567-68.See alsdresnick v. Haye213 F.3d 443, 449 (9th Cir.
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2000);Barnett v. Centoni31l F.3d 813, 816 (9th Cir. 1994).

Thus, in each case, a plaintiff asser@ngptaliation claim must show that the
defendants were “actually aware” of his gaied speech, and establish a “but-for” causal
nexus between the alleged tetthon and protected speecRratt v. Rowand65 F.3d 802,
809 (9th Cir. 1995) (holding that the plafhthears the burden of pleading and proving
retaliatory motive). A plaintiff must submit elence, either direct or circumstantial, to
establish this causal linkSee idat 806;McDonald v. Campbel2010 WL 1328696 (E.D.
Cal. 2010) (“The prisoner must submit evidedeenonstrating a link between the exercise
his constitutional rights and thefdadant’s allegedly retaliatogction.”). In this context, a
plaintiff can generally raise a genuine issue of material fact regarding retaliatory motive
“producfing], in addition to evidence that tdefendant knew of the protected speech, at I¢
(1) evidence of proximity in time between thtected speech and the allegedly retaliatot
decision, (2) evidence that the defendant exge@®pposition to the spee or (3) evidence
that the defendant’s proffered reason fer #ldverse action was false or pretextu&itard v.
Clatskanie School Dist467 F.3d 755, 771 n.21 (9th Cir. 2006) (citikeyser v. Sacramentc
City Unif. Sch. Dist 265 F.3d 741, 751-52 (9th Cir. 2001)).

In this case, plaintiff has proffered evidento support only four of the five element
of his retaliation claim. First, if the declamts of Goodman and Jones are presumed to |
authentic, they support plaintiff's claim thdgfendants took adverse action against higee
Dkt. 195, Exs. A and B.) Adverse action is action that “would chill a person of ordinary
firmness” from engaging in that activityPinard v. Clatskanie School Dis#67 F.3d 755,

770 (9th Cir. 2006). In the prison context, #ution taken must beezrly adverse to the
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plaintiff. See e.gRhodes408 F.3d at 568 (arbitrary confisican and destruction of propert
initiation of a prison transfer, and askan retaliation for filing grievancesAustin v.
Terhune 367 F.3d 1167, 1171 (9th Cir. 2004) (retalig placement in administrative
segregation for filing grievance®ratt, 65 F.3d at 806 (retaliatpprison transfer and
double-cell status in retaliat). Although Goodman and Jones never physically harmed
plaintiff, their declarationsssert that defendants encouragedolicited them to do soSée
Dkt. 195, Exs. A and B.) Assuming the deat&ons are correct, the Court finds that
defendants’ solicitation of physal harm to plaintiff at the hands of other inmates was
sufficient to constitute adverse action undé©83, even if defendantsistructions were
never carried out.See Valandingham v. Bojorqué&66 F.2d 1135, 1139 (9th Cir. 1989)
(holding that plaintiff's clainthat prison officials retaliated against him for his grievance
activities by labeling him a “snitg” where plaintiff's claim wa also supported by numeroy
inmate affidavits confirming that defendants latled plaintiff a “snitch” in front of other
inmates with the intention of having plaintifarmed or killed, presented a genuine issue ¢
material fact for trial).

In addition to proffering evidence of defdants’ adverse actioplaintiff can likely
support three other prongs okhetaliation claim. Specificgll the parties do not appear to
dispute the fact that plaintiff engaged iresph activities protectday the First Amendment
during the course of siincarceration at HDSP §ing numerous lawsuits and grievances.

(SeeDkt. 233, Ellington Dep. at 10-11, 58, 105-06; Dkts. 232 and 238enlso Rhodes408

" Plaintiff admits that aside from his physiediercation with Dennis, no other cellmate at
HDSP actually harmed himSéeDkt. 233, Ellington Dep. at 103.) Although plaintiff alleges that
Dennis harmed him at defendants’ direction “baealuwas a — a pedophile,” there is no evidence
the record to support this claimld(at 92.) Plaintiff did not file a declaration from Dennis to supp
this allegation.

REPORT AND RECOMMENDATION - 20

Y,

nf

ort




01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

17

18

19

20

21

22

F.3d at 567 (“Of fundamental import to prisonars their First Amendmemnight[s] to file
prison grievances . . . [and to] pursue cightis litigation in the aurts.”). Moreover,
although it might have required something more to thitl plaintiff's litigation activities, “a
person of ordinary firmness” would have suffered a “chilling effect” on his speech due t
defendants’ actions this cas@kt. 233, Ellington Dep. at 43.$ee also Rhode408 F.3d at
569 (holding that a plaintiff need not demonstrate that his speech was “actually inhibite
suppressed,” if defendant’s actions “would cbillsilence a person of ordinary firmness frg
future First Amendment activities.”). Finallgefendants’ actions were not justified by any
legitimate penological objectivesee Farmer v. Brennabl1l1l U.S. 825, 833 (1994) (“Prisor
conditions may be restrictive and even harshout gratuitously allowing the beating or raf
of one prisoner by another serve regitimate penological objectiv[e].™).

The weakness in plaintiff’'s case is that has not presented any evidence of a
retaliatory motive, a critical element of hisith. Plaintiff assertdhat defendants solicited
the Crip-affiliated inmates to harm him “just because | had disgruntled some of their
coworkers with [plaintiff's] 1999 lawsuit.{Dkt. 233, Ellington Dep. at 5&ge id at 40-42.)
Although he admits that hemmaot recall any date or time wh the defendants made any
statement around him specifically referencing ahlyis First Amendmerdctivities, plaintiff
maintains that the retaliation “wagcause of that 1999 lawsuit.Id(at 58;see id at 122.)
Plaintiff asserts that defendants “had ifanme . . . [b]ecause I'm a litigator.1d( at 120.)
Without more, however, plaintiff's conclusoagsertions are insufficient to withstand

defendants’ motion for summayydgment on this claimSee Rizzo778 F.2d at 532 n.4.
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Specifically, plaintiff hasiot provided any evidence to show that defendants were

even aware of his Firéémendment activitiesSee Pratt65 F.3d at 808 (no retaliatory
motive where the plaintiff has not providedidence that defendants were aware of the
plaintiff's First Amendment activity). Faxample, plaintiff has failed to produce any

declarations or affidavits tooatradict defendants’ statementgsheir declarations that, with

the sole exception of plaintiff's request focel move in 2004 from inmate Jones, defendants

had no knowledge of plaintiff's litigation haty or any grievancese filed at HDSP (See
Dkt. 232, Sweeten Decl.; Barron Decl.) Bt#f does not alleg¢éhat defendants were
retaliating against him as a result of higuest for a cell change from JoneSedDkts. 195
and 234.) Without additional evidence, ptifrhas also not established that because
defendants knew about his griexa regarding his cell chanfem Jones, defendants must
have been aware of all the griecas plaintiff filed at HDSP.SeeDkt. 234 at 5.)
Furthermore, plaintiff has failed to providey direct or circumstantial evidence to
establish a “but-for” casal nexus, and show that defenddaatik the retaliatory action again
him because oplaintiff's exercise of his First Amendment rightSee Rhodegl08 F.3dat
567-68;Pratt, 65 F.3d at 807. For example, the deatians from Goodman and Jones do
provide any evidence of a retaliatory motstemming from plaintiff's First Amendment
activities. Jones’ declarati does not suggest any reasortlierdefendants’ actions. (Dkt.
195, Ex. B.) Although Goodman stated that Sweeatked him to beat up plaintiff because
there was a videotape of plafh“in the Central Treatment Geer (CTC) dancing,” without
more, this vague statement, which referemtamitiff's alleged physical infirmities, cannot

reasonably be construed as referencing a lawsuit or grielbamaght by the plaitiff against
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HDSP medical staff years ago. (Dkt. 195, EX. Kinally, plaintiff asserts that Dennis
punched him on Sweeten’s behalf because mgbbught plaintiff was “a pedophile” or
“child molestor,” not because of plaintiff's speech activiti€SeeDkt. 232, Ex. B; Dkt. 233,
Ellington Dep. at 91-92.)

Accordingly, plaintiff has failed to offer @ence from which a reasonable jury cou
return a verdict in his favor bad upon his claim that defendargtaliated against him for hi
First Amendment activities at HDSReeTriton, 68 F.3d at 1221. Specifically, he has not
met his burden of demonstrating the existesfamaterial factual disputes for triabee Pratt
65 F.3d at 809. As a result, | recommend tiedendants’ motion fosummary judgment on
this claim be granted.

3. Plaintiff's Eighth Amendment Claithat Defendents Disregarded an
Excessive Risk to His Health and Safety

Plaintiff claims that defedants violated his Eighth Amendment rights by housing
in the same cell as Crip-affiliated inmates, thgrdisregarding an excessive risk to his heg
and safety. SeeDkt. 195 at 4.) Specifically, plaiiff argues that defendants knew that
plaintiff was not affiliated with any gang, and sviherefore more vulnerable to harm by Cr
affiliated cellmates. eeDkt. 195 at 3-4; Dkt. 234 at 2&hd Ex. A.) Plaintiff also asserts
that defendants falsely identified him as a fCion numerous occasions at HDSP in order
increase the likelihood that pidiff would be housed with Crips who were likely to harm
him, due to HDSP'’s policy of attemptinghouse Crip-affiliated inmates togethe6egDKkt.
195 at 4.) Thus, plaintiff is apparentlygarmng that housing gang-affiliated inmates in the
same cell as non-affiliated inmates inherently @nés a substantial risk that the non-affiliat

inmate will be assaulted, and that in this cdsfendants were aware of this risk of harm tg
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plaintiff and deliberatel disregarded it. JeeDkt. 232 at 3.)

Defendants contend that they are entittedummary judgment as to this claim
because they were never aware that houseigtgf with Crip-affiliated inmates, including
Dennis, presented any risk of harm, and theeeftid not deliberately diegard this risk. See
Dkt. 239 at 5; Dkt. 232 at 8.) Specifically, defiants point out that @intiff's initial housing
review form, dated June 5, 2001, identifiediptiff as a Crip-affiliated gang membegge
Dkt. 232, Ex. B.) Based upon this review, Barreaats that he believéldat plaintiff was
affiliated with the Crips in 2003 and 2004Sef id; Barron Decl.) Because Barron was als
unaware of any disputes or physical altéores between plaintiff and any Crip-affiliated
inmates at HDSP, Barron declares that “l widd have any reason to believe that he would
have trouble living with other Crip-affiliated inmatesfd.] Although Sweeten declares th
he did not know if plaintiff was associatedhvany gang at HDSP, he also denies having
reason to believe plaintiff had troubleitig with Crip-affiliated inmates. See id, Sweeten
Decl.) The defendants point out that, with siggle exception of inmate Dennis, plaintiff h
shared his cell with numerous Crip-affiliatetanon-affiliated inmates without incident, an
was admittedly on friendly terms with many Crip-affiliated inmates in his building at HD
(SeeDkt. 232, DSUF at 3-4; Dkt. &3 Ellington Dep. at 71-78, 82-91.)

The Eighth Amendment imposes a duty on prison officials to provide humane
conditions of confinement, which includes “prot{ing] prisoners fromviolence at the hands
of other prisoners.Farmer, 511 U.S. at 833. Prison officials are not liable for every injur
suffered by one prisoner at thands of another, howevesee idat 834. To establish an

Eighth Amendment violation resulting from faiuto prevent harm, a prisoner must satisfy
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the two-part test set forth Farmer, which contains both awbjective and a subjective
component.

To satisfy the objective component, a plifirmust show that “he is incarcerated
under conditions posing a substaitisk of serious harm.1d. at 834. The Ninth Circuit ha
also held that where the claim is based upon theézof prison officials to protect an inma
from assault, “an inmate must demonstrate tiatassault was ‘suffiently serious’ or that
the risk of assault was ‘substantial’. . .Kimble v. Bunnell67 F.3d 307, 1995 WL 564751
*1 (9th Cir. 1995) (unpublished) (quotifgarmer, 511 U.S. at 834).

To satisfy the subjective component, a giffimust show that prison officials acted
with “a sufficiently culpable state of mindyhich in prison-condition cases is “one of
‘deliberate indifference’ to inmate health or safetizdrmer, 511 U.S. at 834. In other
words, “a prison official cannot be found liakieder the Eighth Amendment for denying a
inmate humane conditions of confinement galthe official knows of and disregards an
excessive risk to inmate health or safety;dfiecial must both be aware of facts from whicl
the inference could be drawn tlesubstantial risk aferious harm exists, and he must alsq
draw the inference.’ld. at 837. Although the Ninth Cirttthas acknowledged that “neither
Farmernor subsequent authoritiesviesfleshed out at what poiatrisk of inmate assault
becomes sufficiently substantial for Eighth Andment purposes,” in this context the Nintk
Circuit has asserted that a prison official wbuiolate the Eighth Amendment if he knew tl
an inmate was acting out dangerously with catls or otherwise posed a threat, but hous
another inmate in the same cell anyw#&gtate of Ford v. Ramirez-Palme&01 F.3d 1043,

1050-51 (9th Cir. 2002). Moreover, the Ninth Qitchas stated that a plaintiff may “rely or

REPORT AND RECOMMENDATION - 25

|72}

e

nat

ed




01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

17

18

19

20

21

22

circumstantial evidence that thiek of assault was ‘obvious.Kimble, 67 F.3d 307, 1995
WL 564751, *1 (citingFarmer, 511 U.S. at 842-43).

Even assuming that plaintiff was notr@mber of any gang at HDSP in 2003 and
2004, plaintiff has not satisfied the objgetcomponent of the two-part t@siSpecificaIIy,
plaintiff has failed to provide any evidenceoite any authority (anthe court is aware of
none) establishing that housing a non-affiliatedate in the same cell as a gang-affiliated
inmate will inherently present “a substahtiak” that the non-affiliated inmate will be
physically assaulted or harme8eeFarmer, 511 U.S. at 833-35. Plaintiff has also failed t
offer any evidence that any of the specific Crip-affiliated inmates he shared a cell with
HDSP, including Dennis, acted out dangerowgiyr cellmates in tha past, or otherwise
behaved in a manner indicating that housing tirethe same cell with plaintiff would pose
an “obvious” threat to plaintiff's safetySee Ramirez-PalmeB01 F.3d at 1051. Without
more, plaintiff's conclusory assertiongegding the “substantial danger” of housing
gang-affiliated and non-affiliated inmates icell together do not satisfy the objective
component ofFarmer. (SeeDkt. 232 at 3.)

Similarly, as to the subjective componepigintiff has failed to provide any evidenc

to contradict defendants’ statements in theiclarations that they were not aware that

8 As mentioned above, plaintiff has provideddence that HDSP granted his administrativ
appeal and “identified [plaintiff] as a Black noffiliate and not a Crip” on December 6, 200Seé
Dkt. 234, Ex. A.) The Kern Valley State Prison also identified plaintiff as a non-affiliated inmatg
recently as 2009.SgeDkt. 234, Ex. A.) In addition, plaiiff provides a March 16, 2010, declaratio
from an inmate expressing his personal belief pkeintiff is not affiliated with any gang, and
observing that plaintiff does not have any tattoos suggesting prior gang membessieipkt(234 at
2;id., Ex. A; Dkt. 233, Ellington Dep. at 52.) Although plaintiff's evidence does not prove that I
was not affiliated with the Crips in the past, @eurt notes that it helps support an inference that
plaintiff was no longer affiliateavith the Crips by 2003 or 2004.
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housing plaintiff with Crip-affiliated inmatesould present a substantial risk of harm,
regardless of defendants’ beliefs regarding plaintiff's gang affiliation staBeeDkt. 232,
Sweeten Decl; Barron Decl.) it undisputed that asideofn the incident with Dennis,
plaintiff did not have any physicaltercations or dputes during his incegration in Facility
B, Building 1 at HDSP. SeeDkt. 232, DSUF at 5; Dkt. 233, Ellington Dep. at 91.) As a
result, plaintiff has not shown the presencéacots from which the inference could be draw
that housing plaintiff in a cell with Crip-affiliatl inmates presented a substantial risk that
plaintiff would be assaulted, tinat defendants actually drehis inference and disregarded
the risk. See Farmer511 U.S. at 837.

Accordingly, plaintiff is unable to meet$burden of demonstiag the existence of
material factual disputes for trial. Th@@t therefore recommends that defendants’ motig
for summary judgment on plaintiff8ighth Amendment claim be granted.

4, Plaintiff's Eighth Amendment Claim that Defendants Solicited Inmates,
Including Dennis, to Pysically Harm Him

Plaintiff asserts that “Defendts (sic) Sweeten and Barron. solicited inmate’s (sic
to Beat, steal from, defile and generally harm Plaintiff” at HDSP in 2003 and 2004, and
“inmate-Dennis did in fact assault plaintiff, and the assault was under request of Custo
officer Sweeten. . . .” (Dkt. 195 at 3-4.) Eviethe Court construes ithstatement as a clain
that defendants’ conduct constituted harassnviith violated plainfi’s right to be free
from cruel and unusual punishment under thghti Amendment, plaintiff has not provideg
any evidence showing a connection betwedardiants and the incideduring which Dennis

allegedly assaulted plaintiff onu§ust 9, 2003, as required under § 1983.
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Inmates have an Eighth Amendment righbe free from “calculated harassment
unrelated to prison needstudson v. Palmerd68 U.S. 517, 530 (1984). The U.S. Supre
Court has recently reiteratéiat the Eighth Amendment should be reserved for serious
incidents causing “unnecessanyd wanton infliction of pain,ivhich “are those that are
‘totally without penological justification.””Hope v. Pelzers536 U.S. 730, 736-37 (2002)
(citing Rhodes v. Chapmand52 U.S. 337, 346 (1981). As discussed above, in making th
determination in the context of prison conaliis, we must ascertain whether the officials
involved acted with “deliberate indifference”ttte inmates’ health or safety, which can be
inferred from the fact that the risk b&rm in a given situation is obviouSee Farmer v.
Brennan 511 U.S. 825, 842 (1994pee alsdHudson v. McMillian 503 U.S. 1, 8 (1992).

In addition, § 1983 also planfequires the plaintiffo demonstrate an actual
connection or link between the actions of defetsland the deprivation alleged to have be
suffered by plaintiff. See Monell v. Department of Social Servjid&6 U.S. 658 (1978);
Rizzo v. Goode423 U.S. 362 (1976). A person can deprive another of a constitutional 1
within the meaning of 8§ 1983, “ ‘not only by soikiad of direct personglarticipation in the
deprivation, but also by setting in motion a esrof acts by others which the actor knows ¢
reasonably should know would cause otheligfiect the constitutional injury.” ” Hunter,
500 F.3d at 988 (quotingphnson 588 F.2d at 743-44).

If plaintiff had provided evidence thdefendants actually Boited Dennis to
physically harm plaintiff, or that Dennis purposif assaulted plaintiff at defendants’ behe
in August 2003, this Court findkat this “punitive treatmentivould almost certainly amoun

“to gratuitous infliction of ‘wanton and uecessary’ pain that [S. Supreme Court]
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precedent clearly prohibits.Pelzer 536 U.S. at 738. Indeed, such conduct by defendan
would be “totally without peological justification.”Id. Moreover, by soliciting Dennis to
carry out this constitutional violation on théehalf, defendants would have set in motion
series of acts which they knew, or reasonably should have known, would result in Den
inflicting the constitutional injury on plaintiffSee Hunter500 F.3d at 988. That is not our
case, however.

Here, plaintiff has failed to provideng evidence showing a causal connection
between defendants and the incident in Whennis allegedly assaulted Plaintiff.
Specifically, plaintiff provides no evidence (such as a declaration from Dennis, or any @
inmate from HDSP) to support his conclusassertions that his documented physical
altercation with Dennis in @gust 2003 was actually an “assault” on him by Dennis, or th
Dennis assaulted him because “Mr. Dennisdetdally succumbed” to defendants’ reques
that Dennis harm plaintiff. (Dkt. 233, Ellington Dep. at 92.) Plaintiff admits that there W
no other witnesses to the alleged “assaulhich HDSP deemed an incident of “mutual
combat with no serious injury whereethggressor cannot be determinedd. &t 93; Dkt.
195, Ex. C.) In addition, plaintiff admitbat although Dennis “may have [written a
declaration] for the officers ... He didn’t write one for me’” (Dkt. 233, Ellington Dep. at
92.) Finally, although the declarations frdomes and Goodman, if true, assert that
defendants solicited each of them to harm pi&iit is undisputed that neither inmate ever

harmed or stole from him.Id. at 84-90.)

® The record before this Court does not congaiteclaration from Dennis submitted by eith
party.
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Without more, plaintiff has nanet his burden of setting forth specific facts in support

of his claim that defendants solicited garifijiated inmates at HDSP, including Dennis, to
harm plaintiff, thereby “setting in motion arges of acts by othersthich defendants knew or
reasonably should have known would caoteers to harm plaintiffSee Hunter500 F.3d at

988. Because plaintiff has proffered onlydallegations in support of his Eighth

Amendment claim that he has suffered actionabimlas a result of defendants’ conduct, this

issue need not be trieGee Villiarimg 281 F.3d at 1061 (“[T]his court has refused to find|a
‘genuine issue’ where the only evidence prasd is ‘uncorroboratl and self-serving’
testimony. . ..”) | therefore recommend teurt grant defendants’ motion for summary
judgment on this claim.

4. Defense oQualified Immunity

Defendants argue that they are entitledualified immunity in this § 1983 action
because “they are not liable for any constitutiomaliations.” (Dkt. 232 at 11.) Specifically,
defendants claim they did not retaliate againsnfifiand they are not liable for failing to
protect plaintiff from a substaial risk of harm by housinlgim in the same cell as Crip-
affiliated inmates at HDSP.Sée id) In the alternative, defenais argue that “[e]ven if this
court found that Sweeten and Barron violatdehglon’s constitutional rights, [defendants]
are still entitled to qualifiednmunity because their actiodgl not violate any clearly
established law.” 1¢.)

The defense of qualified immiiy protects “government officials . . . from liability for
civil damages insofar as their conduct doesvwiaate clearly established statutory or

constitutional rights of which aasonable person would have knowitarlow v. Fitzgerald,
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457 U.S. 800, 818 (1982). A qualified immunity ayséd consists of tavprongs: (1) whether

“[tlaken in the light most favorable to the padgserting the injury . . the facts alleged sho
the [defendants’] conduct violated a constitusibinght”; and (2) whether that right was

clearly establishedSaucier v. Katz533 U.S. 194, 201 (200Ipodified by Pearson v.

Callahan --- U.S. ----, 129 S.Ct. 808, 818 (2009) (tialy that addressing the two prongs aof

the test in this order is oftebeneficial, but it is not mandayo) If the allegations do not
establish the violation of a cditstional right under the firgirong of the test, “there is no
necessity for further inquirie®ncerning qualified immunity."Saucier 533 U.S. at 201.

As discussed above, plaintiff has failedstoow the violatiorof a federal right by
defendants. Undeéaucier it is therefore unnecessary to make further inquiries regardin
qualified immunity. See id

V. CONCLUSION

For all of the reasons discussed abdwve Court recommends that defendants’ motion

to dismiss on IFP grounds (Dkt. 230) be DENIED, and defendants’ motion for summary

judgment on the merits (Dkt. 232) be GRANTEDhe Court further recommends that this
case as a whole be DISMISSED with prejudice.

This Report and Recommendation is submitted to the United States District Jud
assigned to the case, pursuarthi® provisions of 28 U.S.C. 8 6®§(l). Within fourteen (14
days of being served with this RepondaRecommendation, any party may file written
objections with this Court and serve a capyall parties. Such a document should be
captioned “Objections to Magistrate Judge'p&¢ and Recommendation.” Either party m

then respond to the other pagybjections within fourteen (14)ays of being served a copy
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of such written objections. Failure to file oljeas within the specifietime may waive the
right to appeal the Distt Court’s order.See Martinez v. YIs®51 F.2d 1153 (9th Cir. 1991).
A proposed order accompaniesstReport and Recommendation.

DATED this 1st day of July, 2010.

Ol te

J/OHN L. WEMQBERG
United States Magistrate Judge
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