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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | EARNEST CASSELL WOODS, Il No. 2:04-cv-1225 MCE AC P
12 Plaintiff,
13 V. ORDER AND FINDINGS &
14| TOM L. CAREY etal. RECOMMENDATIONS
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding prasd in forma pauperis in this action filed
18 | pursuant to 42 U.S.C. § 1983, which proceedtheramended complaint filed on October 28,
19 || 2004. Currently before the court are defendamiéion to enforce thesettlement agreement
20 | (ECF No. 353) and plaintiff's motions for sdions, equitable estoppel, judicial notice, an
21 | evidentiary hearing, copies, and appointmertdaafnsel (ECF Nos. 350, 360, 361). The equitable
22 | estoppel portion of plaintiff's motion (ECF No. 368)construed as his opposition to defendant’s
23 | motion to enforce. Plaintiff hasdso filed objections to defendatequest to invite the third-
24 | party beneficiary to participate in the Novesnld, 2015 hearing (ECF No. 373), which the court
25 | will construe as a motion to recuse.
26 || 1. Background
27 Both parties waived any claims of disgjfieation to the undersigned serving as the
28 | settlement conference judge (ECF Nos. 336, 337) and the undersayrtatted a settlement
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conference in this case on August 20, 2015, during which an agreement was reached (EGC
352). Several weeks after the conclusion ofsétlement conference, defendant filed a motig
to enforce the settlement agreement in whichlleged that plaintiff was refusing to sign the
written agreement memorializirige agreed-upon terms or tgsithe dismissal paperwork in
compliance with the oral agreentdrecause the agreed settlemambunt was insufficient. ECH
No. 353.

In response to defendant’s motion, the toudered a further telephonic settlement
conference. ECF No. 354. The conference held on October 14, 2015. Id.; ECF No. 363;
ECF No. 369. At the outset tife conference, the court ackrledged receipt of plaintiff's
motion for sanctions, equitable estoppel, an@viidiry hearing, and judicial notice. ECF No.
369 [Transcript of October 14, 20h&aring] at 2:24-3:2. The cdueceived clarification from
plaintiff that this motion was intended as hispense to defendant’s motion to enforce and, w
plaintiff's consent, the motion vgadormally construed as an opposition to defendant’s motior
enforce and the conference procekds a hearing on the motion to enforce. Id. at 2:24-3:25
After hearing argument on the motion, the court determined that additional information wa
needed regarding the ability to effect paymardccordance with the amgment in light of the
third-party beneficiary’s refus&b complete the necessary payform. ECF No. 363 at 1; ECF
No. 369 at 10:22-12:25. A further hearingsateeld on November 4, 2015, during which a
representative from the California DepartmehCorrections and Rehabilitation (CDCR) and
plaintiff's mother, Mildred McKinney, were also present. ECF No. 370.

[l. Motion to Recuse

Plaintiff has filed objections to the defendamequest for permission to invite the third
party beneficiary, Ms. M€inney, to participate in the November 4, 2015 hearing. ECF No.

In his objections, plaintiff alleges that hestsuffered harassment in the form of numerous

transfers and that “this Court iBaaving the harassment in bad faithld. at 1. He also objects to

the court granting defendant’s request to cdrtacfamily without his permission before he

! The third-party beneficiary.
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could file an oppositiof. Id. at 2. Plaintiff alleges théte court’s actions show “sufficient
grounds to disqualify the judge bdsen partiality and bias.” 1dThe court construes plaintiff's
objections as a motion to recuse.

The Ninth Circuit has “held reatedly that the challeng@dige h[er]self should rule on

the legal sufficiency of a recusal motion in fhiet instance.”_United States v. Studley, 783 F.

934, 940 (9th Cir. 1986) (citing United StatesAzhocar, 581 F.2d 735, 738 (9th Cir. 1978)
(collecting cases)). “Whenever a party to @anyceeding in a districtourt makes and files a
timely and sufficient affidavit that the judgefbee whom the matter igsending has a personal
bias or prejudice either against him or in fagbany adverse party, s judge shall proceed no
further therein.” 28 U.S.C. § 144. “Any justicadpge, or magistrate judgé the United States
shall disqualify himself in any proceedingwtich his impartiality might reasonably be
guestioned.” 28 U.S.C. § 455(a). Under botlusal statutes, the substantive standard is
“whether a reasonable person with knowledge of alf#éicts would conclude that the judge’s
impartiality might reasonably be questidiie Studley, 783 F.2d at 939 (quoting Mayes v.
Leipziger, 729 F.2d 605, 607 (9th Cir. 1984) (internal quotations omitted)).

Plaintiff argues that the undggned should be removed because she has shown bias
against him through the ondeshe has issued ancesplates that the alledly unfair treatment is
due to his race. ECF No. 373 a2 1-Plaintiff's claims of bias &e out of nothing more than th
undersigned’s rulings in this case and “judicidings alone almost never constitute a valid ba

for a bias or partiality motion.”_Liteky v. Wied States, 510 U.S. 540,%561994). Plaintiff's

allegations of bias are entirely baselass are founded on nothing more than speculation.

“Section 455 does not require thelge to accept all admtions by the moving piy as true. If a

2 With respect to the order allowing defend@ninvite Ms. McKinney to participate in the
November 4, 2015 hearing, plaintiff has not cited, and the court is nat afyamny rule or law
requiring defense counsel to obt#e permission of eithereéhcourt or plaintiff prior to
contacting Ms. McKinney. Howevecounsel did seek the cé'grpermission to invite Ms.
McKinney to participate in the hearing. In gtiag defendant’s request, the court did not “ord
communication with [plaintiff's] mther,” but allowed defendant’®ansel to extend an invitatic
to participate in the hearing. Ms. McKinneyswvaot under any obligation to speak with coung
or participate in the hearing.
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party could force recusal of a judge by factubdgdtions, the result would be a virtual ‘open

season’ for recusal.”_United States v. Greenough, 782 F.2d 1556, 1558 (11th Cir. 1986) (

Phillips v. Joint Legislative Comm., 637 F.2d 101th(6ir. 1981)). “[A] judge, having been

assigned to a case, should rextuse himself on unsupport@dational, or highly tenuous
speculation.”_ld.

Plaintiff's conclusory allegations, based onhmog more than speculation, fail to establ
a reasonable question as to the usideed’s impartiality or that bhias or prejudice exists. The
request for recusal witherefore be denied.

. Motion for Sanctions and Judicial Notice

Plaintiff asks the court to (1) sanction defemdar hindering his aliy to prosecute this

case, and (2) take judicial notice of two prigpievances and the record_in Woods v. Carey, (

cv-1857 GEB EFB. ECF No. 360 at 1-2.

Citing

ish

6-

With respect to plaintiff's request for samcts, there is no evidence before the court that

defendant Cervantes had any involvement withalleged deprivatioof plaintiff's legal
paperwork and therefore no grounds to issue sargtiMoreover, as addressed more fully in
Section VI.C.1 below, plaintiff's lack of properppears to be a result of his recent transfers
not the result of any malicious intent.

With respect to the request to take judiciatice of two prison grievances and the recg

in Woods v. Carey, 06-cv-1857, pléafhdoes not provide copies tiie grievances or identify

their location in the read nor does he identify any specifiortions of the reord in Woods v.

Carey, 06-cv-1857, that he would like the couttiaice notice of, making it difficult for the courf

to determine what, if any relevance, the grieesnand court record may have to this case.
For these reasons, plaintiff's motion for samas and judicial nate will be denied.

V. Motion for an Evidentiary Hearing

Plaintiff requests an evidentiary hearingaeling whether an agreement was reached

the August 20, 2015 settlement conference. EGF380 at 2-3. Where the material terms of

settlement agreement and the parties assenthotetms is placed on the record, an evidentiary

hearing to determine whether an agreemenbkas reached is unnecessary. Doi v. Halekuls
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Corp., 276 F.3d 1131, 1139-40 (9th Cir. 2002). The recollection of the judge conducting tf
settlement conference can also support arijdif an enforceable agreement without an

evidentiary hearing. Lynch, Inc. v. Sanfdtson, Inc., 279 F.3d 487, 490-92 (7th Cir. 2002)

(judge may rely on recollections to find enforceajreement when agreement is not on recq

rd);

see also Shah v. United States, 878 F.2d 1156, 1159 1989) (judge may rely on own notes

and recollection of plea heag and sentencing process tpgi@ment record without an
evidentiary hearing). In this case, both the usigaed’s recollection anthe record confirm the

material terms of the agreement (EC&. 1968 [Transcript of August 20, 2015 settlement

conference proceedings] at 2:17-4:11) and the parties’ agreement to those terms (ECF Nag.

ECF No. 369 5:5-10), making an evidentiary heguinnecessary. Plaintéfmotion is thereforg
denied.

V. Motions for Copies and Appointment of Counsel

Plaintiff has also filed motions requestitige court appoint couekand order the CDCR

to return his legal property; provide him “copfsthe case file o#voods v. Carey 04-cv-1225,

LKK, GGH];] the trial transcripg[;] Ninth Circuit decisions][;] @d copies of Woods v. Carey, 06

cv-01857, GEB, EFB.” ECF Nos. 350, 361.

In his first motion, plaintiffalleges that defendants arelaiting California Code of
Regulations, title 15, § 3161 because they are allowing him to possess only one cubic foo
property for all of his active cases combinetheathan one cubic foalf property per active
case. ECF No. 350 at 1. Section 3161 statgdrimate legal property is “limited to the
availability of space authorized by section 3198(fdr personal property in the inmate’s
quarters/living area.” Inmagemay also “possess up to one cubic foot of legal
materials/documents related to their active case=xcess of the six cubic feet of allowable
property in their assigned quar#éiving area.” Cal. Code Rs. tit. 15, § 3161. “Inmates may
request the institution/facility store excess lagaterials/documents related to their active

cases(s) when such materials/documents exceednisubic foot additional allowance.” Id.

% The space limit on inmate property is actuaby forth in section 3190(d), which limits inmate

property to six cubic feet. Cal. Code Regs. tit. 15, § 3190(d).
5
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The regulation does not requiraitiff be permitted an adilnal cubic foot of property
per active case and plaintiff's dissatisfaction wtité regulation alone is not grounds to require
CDCR to provide plaintiff with ppperty in excess of the standdirdits. To the extent plaintiff
now alleges that his legal property has besh(lBCF No. 361 at 1}he court cannot order
CDCR to produce to plaintiff something that@nnot locate. As for plaintiff's request for
sanctions against defendant for his losiparty, he does not prale any evidence that
demonstrates the loss of his pragevas intentional or the result défendant’s actions. Plainti
also request the Clerk of th@@t to provide him with copiesitowever, the docket in this case
alone has 370 entries and the court caanobmmodate such a request free of charge.

As a result of the alleged loss of his legaperwork and limitedlirary access, plaintiff
requests appointment of counsel becausardpges these conditions create exceptional
circumstances entitling him to represemtati ECF No. 350 at 2; ECF No. 361. The United
States Supreme Court has ruled thatrict courts lack authoritip require counsel to represent

indigent prisoners in 8 1983 cases. MallartUnited States DisCourt, 490 U.S. 296, 298

(1989). In certain exceptional circumstances, the district court may request the voluntary

assistance of counsel pursuant to 28 U.8.0915(e)(1)._Terrell v. Brewer, 935 F.2d 1015, 1(

(9th Cir. 1991); Wood v. Housewright, 900 F.2d 1332, 1335-36 (9th Cir. 1990).

“When determining whether ‘exceptional circuarstes’ exist, a court must consider ‘tl
likelihood of success on the meritsvasll as the ability of the [piatiff] to articulate his claims

pro sein light of the complexity of the legal issues involved.” Palmer v. Valdez, 560 F.3d ¢

970 (9th Cir. 2009) (quoting Weygandt v. LoGi,8 F.2d 952, 954 (9th Cir. 1983)). The burd

of demonstrating exceptional circumstances itherplaintiff. 1d. Circumstances common to
most prisoners, such as lack of legal edooatnd limited law library access, do not establish
exceptional circumstances that would warrargcuest for voluntary assistance of counsel.
Plaintiff's lack of legal documents and limitadcess to the library do not warrant exceptional
circumstances, and plaintiff haseddy demonstrated his ability to successfully represent hin
at trial in this case. Additionally, as outlinbdlow in Section VI, the undersigned is also

recommending that the motion to enforce be gdwand the case dismissed. For these reaso
6
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the motion for counsel will be denied.

VI. Motion to Enforce Settlement Agreement

A. LegalStandard

A district court has the inherent power tda@ue a complete settlement agreement ent

into while the litigation is pendg before it._In re City oEquities Anaheim, Ltd., 22 F.3d 954,

957 (9th Cir. 1995); Callie v. Near, 829 F.2d 888, 890 (9th Cir. 1987). This enforcement p

extends to oral agreements. Doi v. HalekulCorp., 276 F.3d 1131, 1138 (9th Cir. 2002). TH
moving party has the burden@monstrating that the parties formed a legally enforceable

settlement agreement. In re Andreyev, 313 B.R. 302, 305 (B.A.P. 9th Cir. 2004) (citing 15

Jur. 2d Compromise and Settlement § 57 (2000)).

“The construction and enforcement of settlatregreements are governed by principle

of local law which apply to interpretation cbntracts generally.” Jeff D. v. Andrus, 899 F.2d

753, 759 (9th. Cir. 1989). Therefore, even thoughuihderlying cause of action presented in
litigation is based upon a federahttte, this court gpies California law rgarding the formation
and interpretation of contracts dietermining whethea legally enforceable settlement agreem

was reached. United Commercial Ins. Serv., Inc. v. Paymaster Corp., 962 F.2d 853, 856

1992); see also Harrop v. West. Airlines;.Irb50 F.2d 1143, 1145 (9th Cir. 1977) (applying

California law).

In California, oral settlemeragreements made before ttwairt and oral contracts are
enforceable. Cal. Civ. Proc. Code § 664.6; Cal. Code § 1622. “The essential elements off
contract are: [1] parties capalgiecontracting; [2] the partiegonsent; [3] a lawful object; and

[4] sufficient cause or consideration.” LopezCharles Schwab & Co., Inc., 13 Cal. Rptr. 3d

544, 548 (Cal. Ct. App. 2004) (citing Cal. Civode 8§ 1550). “Mutual assent usually is

manifested by an offer communicated to tfferee and an acceptance communicated to the
offeror.” Id. (citing Cal. Civ. Code § 1565). &existence of mutual consent is determined b
objective criteria; the “parties’ outward manifestas must show that thparties all agreed ‘upo

the same thing in the same sense.” Wadttin Prod., Inc., v. Flick, 71 Cal. Rptr. 2d 265, 271

(Cal. Ct. App. 1998) (quoting Cal. Civ. Code § 1580).
7

ered

ower

A Am

[72)

this




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

B. Facts

On August 20, 2015, the parties met before tieutsigned to participate in a settlemer
conference. ECF No. 352. The settlemeamiference was successful, and after the parties
reached an agreement regarding the termseaféktlement, those terms were placed on the
record. _Id.; ECF No. 3bat 2:11-3:6, 4:9-11. The termstbé agreement provided that plaintif
would dismiss the lawsuit and release “all origyyabmed defendants from liability related to
the matters at issue in the claims in exchdoga payment of $5,000 directly to [plaintiff's]
mother[, Ms. McKinney].” ECF No. 368 atIB-22. The $5,000 payment included the puniti
damages judgment previously entered agalefgndant Cervantegd(iat 2:23-25), and was
subject to restitution (id. at 4:9-11). Duringtbettlement discussions, plaintiff was provided
statement that showed his redtiin balance was zero. Id. at 87-Payment of funds was to b
made within 180 days after Ms. McKinney coniptkthe payee paperwork necessary to proc
the payment._Id. at 3:6-10. The undersigned tasiad jurisdiction of the case for purposes d
enforcing the settlement. Id. at 3:16-17.

The court gave the parties thirty days from the date the written agreement was exe
file dispositional documentdd. at 3:17-20. However, sevéreeks after the settlement
conference, defendant filed a motion to enforeeststtlement agreement, claiming that plainti
was refusing to go forward with the agreemdf€CF No. 353. In a sworn statement, counsel

defendant stated that he hatelephone conference with plaintiff on September 9, 2015, dur

which plaintiff stated that he would not sign #edtlement agreement, stipulation for dismissa|

or notice of satisfaction obiigment. ECF No. 353-1 at 19, 91L0. Plaintiff expressed to
counsel that he no longer believed the terms of theeagent to be in his best interest becausé
had remembered evidence that he could nmoember during the conference, and that he now
wanted to proceed with trial. Id., § 11. Rt#f did not object to the written agreement on the
grounds that it was not an accurate representafitre agreed upon terms, and confirmed tha
knowingly entered into the agreement as statethemecord despite hang the option to refuse
settlement._ld. at 20, T 13.

In his response to defendant’s motion tfoece the settlement agreement, plaintiff doe
8
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not dispute any of the facts set forth by defendea the terms of theontract. ECF No. 360.
Plaintiff instead challenges the sufficiermiyhis consent and the consideration, and his
challenges are largely consistevith counsel’s representatiaf plaintiff's statements on
September 9, 2015. ECF No. 360 at 1-2; ECF398.at 5:14-19; Recording of November 4,
2015 hearing at 1:36:03-36:07, 1:38:29-39:21, 1:42828. Specifically plaintiff argues that
the settlement agreement should Io® enforced because (1) hisceptance of the offer at the
settlement conference was only tentative and thigepaintent was to be bound to the agreem
only upon execution of a written agreement (ECF 3&f at 1-2); (2) he didot have all the fact
at the time he made the agreement, rendersmgdnsent unintégent and the amount agreed
upon insufficient (id.; ECF No. 369 at 5:14-19, 6:21-7:1; Recordindgooember 4, 2015 hearin
at 1:36:03-36:07, 1:38:29-39:21:42:02-43:18); and (3) heas under duress (id. at 1:36:03-
36:07, 1:42:02-43:18).

The court held hearings on Octolddr, 2015, and November 4, 2015, during which
plaintiff was given an opportunity further elaborate on his reas for wanting to be released

from the settlement agreement. ECF B®9; ECF No. 370; Recording of November 4, 2015

g

hearing. Upon conclusion of the hearing on November 4, 2015, the court found that plaintiff hac

entered into a binding agreement and thdtdedone so knowingly an@luntarily. Recording
of November 4, 2015 hearing at 1:43:40-44:04345-43:46. The basis for the undersigned’
decision is set forth below.

C. Consent

Under California law, consent must be freejtual, and communicated by each party t
the other. Cal. Civ. Code § 1565. In his resggoto defendant’s motion to enforce, plaintiff
argues that his consent was onlytégive and that thparties did not intentb be bound to the
agreement until a written agreement was etestuECF No. 360 at 1-2. Neither party
communicated to the court duringeteettlement conference that their acceptance of the agre
upon terms was tentative or that they did nténd the agreement to be final until a written
agreement was signed. On the record, the spatgubse of the written settlement agreement

to memorialize the agreement, not to finalit (ECF No. 368 at 21-14), and plaintiff
9
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acknowledged during the Qdier 14, 2015 hearing that he hadact agreed to the terms of the

settlement agreement on August 20, ZQELCF No. 369 at 5:5-10). The lack of a written

agreement in this case does not does notidata the settlement agreement reached on Auguist

20, 2015.

Often, in cases where an oral settét is placed on the record in
the trial court, a written agreentewill follow. If difficulties or
unresolvable conflicts arise in drafting the written agreement, the
oral settlement remains bindirajnd enforceable under [California
Civil Code] section 664.8! Having orally agreed to settlement
terms before the court, parties may not escape their obligations by
refusing to sign a written agreemenatticonforms to the oral terms.
The oral settlement, like any agreement, “imposes upon each party
a duty of good faith and fair dealing in its performance and its
enforcement.”

Elyaoudayan v. Hoffman, Cal. Rptr. 2d 41,(€al. Ct. App. 2003) (quoting Restatement

(Second) of Contracts 8§ 205. The undersigned fimaisthe material terms of the settlement
agreement, as placed on the record on Augs015, were consented to by both parties wit
the intent that the oral agreement was bin@ind the written agreement was merely for the
purpose of memorializing the oral agreement.

In light of plaintiff’'s consent to the materitdrms of the agreement, the agreement sh
be enforced unless plaintiff can show that his agmpaconsent was not real free. An apparent
consent is not real or free when obtained through duress or mistake, Cal. Civ. Code § 156
such apparent consent is nosalotely void, Cal. Civ. Code 8§ 1566.

1

4 THE COURT: You acknowledge, &ghink you have to, that you
agreed on August 20 to dismiss ydanvsuit and all related claims,
known and unknown, against these defnts related to the matters
at issue in your complaint in elxange for a payment of $5,000 to
your mother, correct?

MR. WOODS: Yes, ma’am.

ECF No. 369 at 5:5-10.

> “|f parties to pending litigation igulate, . . . orally before the court, for settlement of the ca
or part thereof, the counipon motion, may enter judgment puant to the terms of the
settlement.” Cal. Civ. Code § 664.6.
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1. Duress

At the hearing on November 4, 2015, plaintiff as=e for the first time that he should n
be required to go through with the settlememeament because he was under duress at the
he made the agreement. Recording o¥é&imber 4, 2015 hearing At36:09-36:07, 1:42:02-
43:18. When asked to explain what he meant bgstyplaintiff explained that he had been in
the same clothes for the past ten days, had nsshaé been denied a kosher meal for month
had been transferred to numerous institutions within a short period of time, was not in pos
of his property, and had been placed in adnmaiste segregation for amspecified period of
time. Id.

Duress is defined as:

1. Unlawful confinement of thgperson of the party, or of the
husband or wife of such party, of an ancestor, descendant, or
adopted child of such party, husband, or wife;

2. Unlawful detention of the pperty of any such person; or,

3. Confinement of such personwfal in form, but fraudulently
obtained, or fradulently made unistly harrassintor oppressive.

Cal. Civ. Code § 1569. Plaintifppears to argue that he was unithe second and third forms ¢
duress.

Plaintiff’'s most persistent complaints apptabe that he was transferred numerous tir

within a short period of time and that he was oega of his property. Since the delay in plaintiff

receiving his property appears to be tied ®thansfers, the approgteness of plaintiff's
transfers will be addressed first. Plaintifeges that he was transferred seven times betweel
June 2, 2015, and August 13, 2015. ECF No. 323 Recording of November 4, 2015 hearin
at 1:42:22-42:32. The bed assignment sheet recently provided by plaintiff shows that on J
2015, plaintiff was transferred froadministrative segregation &n Quentin State Prison (SQ
to the California Correctional @eer (CCC) in SusanNe. ECF No. 373 at 4. The next day he
was transferred to another bed within the C&¢ility. Id. After @proximately one month,

plaintiff was transferred from CCC to Deuel V@icaal Institution (DVI) inTracy. 1d. The next

® So in chaptered copy.
11
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day he was transferred from DVI to the Califormatitution for Men (CIM) in Chino._Id. Ten
days later, on July 13, 2015, plaintiff was tramséd to California State Prison, Centinela (CE
in Imperial. 1d. Plaintiff wasit CEN for about a month befdoeing transferred to North Kern
State Prison (NKSP) in Delano on August 121201d. The following day, plaintiff was
transferred to California Stateigon, Sacramento (SAC). |difter the settlement conference d
August 20, 2015, plaintiff was transfed back to CEN. Id.

Based on this evidence, the court finds tiaintiff was subjetnot to fraudulently
harassing confinement, butuafortunate timing. According to the Inmate Locator website
operated by the CDCR, plaintiff still incarcerated at CEN.This indicates that the original
transfer to CEN on July 13, 2015, was intended ta permanent transfer. Given the short sti
at DVI and CIM, it appears that these transteese intended to be layover stops from CCC to

CEN, facilities which are locateat nearly opposite ends of the state. Plaintiff's subsequent

transfers on August 12, 2015, and August 13, 201%apdp be for the purpose of transporting

plaintiff to the settlement conference on Aug2@t 2015. The settlement conference in this ¢
was originally scheduled for January 7, 2016, buanreffort to prevent additional delay in the
resolution of this case, was moved up to Aud@s 2015, when that date became available or
court’s calendar. ECF No. 348. tdriunately, this meant thatghtiff had to be temporarily

transferred to Sacramento for the conference géwangh he had only recently arrived at CEN.

Prisoners have no constitutional rightatparticular housing location, Meachum v. Fan

427 U.S. 215, 224-25 (1976), and given the cistaimces surrounding the transfers, the court
does not find that they madeapitiff's confinement unjustly hassing or oppressive. August 2
2015, did not become available for the settlementerence in this case until after plaintiff hac
already been transferred to CEN. As a resudtotfdler directing CDCR toring plaintiff to court
on August 20, 2015, did not issue until approximately weeks after the transfer. ECF No. 3

There was no way for defendant or CDCR to antieiplaat plaintiff would hee to be transferre(

" See Fed. R. Evid. 201 (court may take judiniztice of facts thaare capable of accurate
determination by sources whose accuracy camastonably be questioned); see also City of
Sausalito v. O’Neill, 386 F.3d 1186, 1224 n.2 (9th 2004) (“We may take judicial notice of g
record of a state agency nobgect to reasonable dispute.”).
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to Sacramento so soon after his transfer to CEN.
With respect to the claim that plaintiff's property was unlawfully detained, the relevg
period during which plaintiff alleges his prapewas detained, June 2, 2015 through August
2015 (ECF No. 360 at 1), appears to coincide pidmtiff's transfers beveen different prisons
(ECF No. 373 at 4). This coug regularly notified by inmate platiffs of delays in receiving
their property after a trafer to a different institution. ltnis instance it apggars that before
plaintiff’'s property could catch uf him at CEN, he was transfed to SAC for the settlement
conference. Under CDCR policy, when inmatesa@urt-to-court and not Beduled to return the

same day, their property is stored at the facilityil their return, it is notransported with them.

CDCR Department Operations Manuaéd430.13.2. The evidence does not support a finding

that plaintiff's propertywas unlawfully detained or detained the purpose of harassing plaintiff.

As for plaintiff's other claims regardings clothing, kosher meals, and placement in
administrative segregation, there is no evidenaettiese conditions were imposed on plaintiff
for the purpose of harassing him, that defendadtamgthing to do with these conditions, or th
they were anything more than an unfortunatesequence of his traess. While the court
sympathizes with plaintiff's frustration, it doestrimd that these conditions were the result of
deliberate harassment.

Based on the evidence before the camt taking into consideration the lengthy
discussion the undersigned had with plairatfthe settlement cosmfence regarding his
conditions and what it means to settle a cagd~(Ho. 369 at 5:22-6:15; Recording of Novemk
4, 2015 hearing at 1:40:48-41:3443:23-39), the undersigned fintteat plaintiff was not under
duress at the time he entered into the settlement agreement.

2. Lack of Factual Knowledge

Plaintiff also argues that he should beaba to back out of #hsettlement agreement
because he did not have all the facts availabentoat the time he entered the agreement. E(
No. 360 1-2; ECF No0.369 at 5:14-19, 6:21-7:1; Recordingafember 4, 2015 hearing at
1:38:29-39:21, 1:42:02-43:18, 1:43:40@4. In other words, plairitiis arguing that his conser

was not real or free becauskhis mistake of fact.
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California law defines miake of fact as follows:

Mistake of fact is a mistake, not caused by the neglect of a legal
duty on the part of the person kirag the mistake, and consisting
in:

1. An unconscious ignorance or forgetfulness of a fact past or
present, material to the contract; or,

2. Belief in the present existence of a thing material to the
contract, which does not exist, or the past existence of such a
thing, which has not existed.
Cal. Civ. Code § 1577. Where a party seeks tarrésccontract based on unilateral mistake, the
party must show that “(1) [he] made a raks regarding a basic assumption upon which [he]
made the contract; (2) the mistake has tenl effect upon the agreed exchange of
performances that is adverse to [him]; (3) [tlegs not bear the risk of the mistake; and (4) the
effect of the mistake is such that enforesinof the contract would be unconscionable.”

Donovan v. RRL Corp., 27 P.3d 702, 716 (Cal. 2001).

Here, plaintiff alleges that his forgetfubgeregarding certain facts was the cause of hi

U7

—+

mistake in accepting the agreement. He claimshthdbrgot that he libevidence that defendar
Cervantes is a “habitual liar” and that forntefendant Carey threatened him and committed
perjury. ECF No. 360 at 2-4. Neither of thesgyfaten “facts” is material to the agreement.
Carey has been dismissed from the case anda pramise of plaintiff's allegations against
Cervantes is that Cervantes acte a deceitful manner when handling plaintiff's grievances.
Neither supposedly forgotten fa@vives the claims against Caneor changes the claims against

Cervantes. At most these matters potentiallyaot witness credibilitgnd plaintiff's opinion of

his chances of success at trial. However, eviheitourt were to consider these facts material to

the contract, the agreement would still be enfdsleebecause plaintiff caat best, establish only
the first of the four facrs required to show thae is entitled to res@sn based on his unilateral
mistake.

Given plaintiff's claim that he would nbtave made the agreement he did if he had
remembered all the facts, the court will assumgtmposes of this analydisat the facts plaintif

forgot constitute a basic assumption on whiclmiagle the contract. kever, the court cannot
14
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find that the mistake had a material effect onafpgeeement that is adverse to plaintiff. “In
establishing a material mistake regarding a basaraption of the contradplaintiff] must show
that the resulting imbalance in the agreed exchange severe that it would be unfair to requife
[him] to perform.” Donovan, 27 P.3d at 282 (citation omitted). This is typically establisheq by
showing that the exchangehisth less desirable for the pageeking rescission and more
favorable to the other party. Id. The court deesfind such an imbalance here. The forgotten
facts do not impact the amountrabney plaintiff's mother is toeceive under the agreement.
There is also no evidence that the facts plaih@ff forgotten will have any effect on the value|of
his case. At most, the facts put forth would @ase plaintiff's likelihooaf success at trial, but
even that possibility is highlgpeculative. Though these factsarly impact plaintiff’'s opinion

about his chances of successl ¢ghe value of his case, plaffis change of opinion does not

render the agreement unfair. For these saagons, the mistake does not render enforcemept of

the agreement unconscionable.

Finally, plaintiff cannot establisthat he did not bedhe risk of mista&. “Where parties
are aware at the time the contracéntered into that a doubt etsisn regard to a certain matter
and contract on that assumptiore tisk of the existence of tlaubtful matter is assumed as an

element of the bargain.”_Guthrie v. TimestMr Co., 124 Cal. Rptr. 577, 581 (Cal. Ct. App.

1975) (internal citations and quatat marks omitted). In othavords, “[a] contracting party
bears the risk of a mistake . . . when theyparaware of having only limited knowledge of the

facts relating to the mistake but treats thigtiah knowledge as sufficient.”_Grenall v. United of

Omabha Life Ins. Co., 80 Cal. Rptr. 3d 609, §Cal. Ct. App. 2008) (citing Donovan, 27 P.3d at

825). Plaintiff has made clear tlatthe time he was participatingthe settlement conference he

felt that he could not remember all of the fadiCF No. 360 1-2; ECF 369 at 5:14-19; Record
of November 4, 2015 hearing aB®:29-39:21. However, despibelieving that he could not

remember all the information he believed to Hevant to his case, aradter discussing the issu

112

and what it meant to settle a case with the tsigeed at some length @& No. 369 at 5:22-6:15;
Recording of November 4, 2015 hearing at 1:42t484, 1:43:23-39), plaiifit chose to proceed

with the settlement conference and agreedsetidement with defendant. In light of these
15
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circumstances, the undersignead that plaintiff knowingly ssumed the risk of proceeding
without the facts he has now remembered], therefore assumedethisk of mistake.

For these reasons, the undersigned findspllaaitiff is not entitlel to rescission of the
agreement based on mistake of fact.

D. Sufficiency of Consideration

Good consideration is defined as “[a]ny bénadnferred, or agreet be conferred, upo

the promisor, by any other person, to which trepsor is not lawfully entitled, . . . as an

inducement to the promisor, is a good consideration for a promise.” Cal. Civ. Code 8§ 1605.

terms relevant to this case, gamzhsideration would be a benefiven to plaintiff that he was

not otherwise entitled to in exahge for some action by plaititi Here, defendant promised

plaintiff $5,000, payable to plaintiff's mother, in exatge for plaintiff's dismissal of his lawsuit.

“[O]rdinarily, a court will notweigh the sufficiency of #hconsideration once it has found

it to be of some value.” Walters v. Calderon, T. Rptr. 89, 97 (Calt. App. 1972) (citing In

re Freeman’s Estate, 48 Cal. Rptr. 1, 3 (CalApp. 1965)); Cal. Civ. Code § 1605. “[A]ll the

law requires for sufficient consideration igtproverbial ‘peppercorfi. San Diego City

Firefighters, Local 145 v. Board of Admin. ofrfSBiego City Emp. Ret. Sys., 141 Cal. Rptr. 3

860, 880 (Cal. Ct. App. 2012). “Tllightest consideration is ffigient to support the most
onerous obligation; the inadequacy, as has beersuai€ll is for the parties to consider at the ti
of making the agreement, and not for the court whisnsought to be darced.” Rice v. Brown,
261 P.2d 565, 582 (Cal. Ct. App. 1953) (citatzom internal quotation marks omitted).

The court finds that the agreement ty p&aintiff's mother $5,000 in exchange for
plaintiff's dismissal of this case held some valuglantiff. Plaintiff's change of heart regardir
how much he was willing to accept to dismiss higeal®es not change the fact that at the timg
made the agreement he felt $5,000 was suffici&@he court finds the agreement supported by
good consideration.

E. Conclusion

The undersigned finds that plaintiff's cem$ was voluntary and knowing and defenda

motion to enforce the settlement agreement should therefore be granted.
16
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VII.  Conclusion

Plaintiff's objections (ECF No. 373), constcuas a motion to recuse, is denied becaus
plaintiff's allegations of bias are based soletyspeculation and the undersigned’s rulings in
case. Plaintiff's motion for s&tions and judicial notice (ECRo. 360) is denied because
plaintiff has not provided evidence of sanctiomatxbnduct or identified the specific document
he wishes the court to take judicial notice ®he motion for an eviddiary hearing (ECF No.
360) is denied because both the terms of thiesetht agreement and the parties’ consent to
terms are on the record, and the undersignedraig on her recolleabn of the settlement
conference, making an evidentiary hearing wessary. Plaintiff's motions for copies and
appointment of counsel (ECF Nos. 350, 36&)@nied because there is no evidence that
plaintiff's property is being iappropriately limited, the court caot accommodate his request
copies, and the circumstances gdld are not exceptional such tkta@y warrant appointment of
counsel, especially in light edfie undersigned’s recommendattbat the case be dismissed.
Finally, defendant’s motion to enforce the settlement agreement should be granted becau
plaintiff consented to the agreement and the tsigieed finds that platiff's consent was both
knowing and voluntary.

IT IS HEREBY ORDERED that:

1. Plaintiff's motion to recse (ECF No. 373) is denied.

2. Plaintiff's motion for sanctions anddicial notice (ECHNo. 360) is denied.

3. Plaintiff’'s motion for an evidentig hearing (ECF No. 360) is denied.

4. Plaintiff’'s motions focopies and appointment adunsel (ECF Nos. 350, 361) are
denied.

IT IS FURTHER RECOMMENDED that:

1. Defendant’s motion to enforce the settlement agreement (ECF No. 353) be gran

2. Within 180 days of an order adogithese findings and recommendations, the

California Department of Corrections andhabilitation shall pay$5,000.00 for the benefit of

plaintiff's mother, Mildred McKinng, subject to any restition owed by plaintiff, to the Clerk of

the Court. The check should be made out ¢éoCGlerk of the Courtrad mailed to 501 | Street,
17
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Room 4-200, Sacramento, CA 95814. The Clerl siodd the funds in tl registry account unti
ordered by the court to disburse the funds, upomnes@ution of any appeal the expiration of
the time to appeal.

3. This case be dismissed with prejudice.

4. Magistrate Judge Allison Claire shall retain jurisdiction of this case for purposes
enforcement of the settlement agreement.

These findings and recommendations are suediti the United States District Judge
assigned to the case, pursuarnthi provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Suatdocument should be captioned
“Objections to Magistrate Judge’s Findirlysd Recommendations.” Any response to the
objections shall be served anleéd within fourteen days after service of the objections. The
parties are advised that failure to file objections within the specified time may waive the rig

appeal the District Court’s order. Miawtz v. Ylist, 951 F.2d 1153 (9th Cir. 1991).

DATED: November 17, 2015 ; -~
77 D &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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