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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
VERNON WAYNE McNEAL,
Plaintiff, No. 2:05-cv-0441 GEB EFB P
VS.
EVERT, et al.,

ORDER AND
Defendants. FINDINGS AND RECOMMENDATIONS

Plaintiff is a state prisoner proceeding without counsel in an action brought under 4
U.S.C. § 1983. Currently pending before the court is a motion for summary judgment bro
by seven of the nine remaining defendantéeigants Ervin, Hooven, Ginder, Chatham, Bart
McCoy, and Chenoweth. Dckt. No. 83. Defendants Leckie and Van Leer do not seek suj
judgment. Dckt. No. 83-3 at 1 n.1. For the reasons that follow, the undersigned recommes
that summary judgment be granted in fawbdefendants Ginder, McCoy, Hooven, Chenowe
and Barton but denied as to defendants Ervin and Chatham.

l. Background

Doc. 138
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This action proceeds on the May 9, 2005 amended complaint in which plaintiff alleges

that defendant correctional officers Ervimpd¥ven, Ginder, Chatham, McCoy, and Chenowet

used excessive force against him, and thigndiant medical assistant Barton was deliberatel
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indifferent to plaintiff's serious medical neelolg failing to appropriately respond to the injurie

he sustained from the excessive force. Dckt. No. 9, Am. Compl. at 3-14.

The following facts are undisputed unless otherwise indicated: At all times relevant to

this action, plaintiff was an inmate housedHagh Desert State Prison (“HDSP”), and defendg

worked at HDSP. Dckt. No. 83-1, Defs.” Stmt. of Undisp. Facts in Supp. of Defs.” Mot. Fof

Summ. J. ("DUF”) 1, 2; Dckt. No. 9, Am. Compl., at 2-3. On the morning of July 11, 2004,
defendant McCoy placed plaintiff and his cell-mate Rollins in the shower, and defendant (
searched their cell. DUF 7, 8; Dckt. No. 128;P$%tmt. of Undisp. Facts in Supp. of Pl.’s
Opp’n (“PUF") 7, 8.

INts

binder

Plaintiff alleges that “sexual misconduct” by Rollins toward a female officer earlier in the

morning caused defendants Ginder and McCoy to retaliate by performing the cell search,
defendants dispute this fact. PUF 2, 13, 14; OU8. Defendants claim that the search was
related to the alleged incident between Rollins and the female officer, but was instead a

legitimate search per prison protocol prompted by plaintiff's request for additional soap ar
toilet paper. DUF 3-8. Plaintiff denies having made such a request. PUF 13. Plaintiff all
that defendant Ginder took all toilet paper, soap, cleaning supplies, and plaintiff's persong
books. PUF 9. According to plaintiff, he then asked defendant Ginder for some soap and
paper, which defendant Ginder did not provi@xkt. No. 9, Am. Compl., at 4. Defendants

claim that, per prison protocol, they confiscated only excess toilet paper, soap, and library

but

not

d

Pges

toilet

books,

leaving one bar of soap and one patrtial roll of toilet paper for each inmate. DUF 8, 9. PIqintiff

further alleges that, after the change of shift, he asked defendant Ervin for soap and toilet
but was refused. PUF 15. Nor did defendantrEprovide plaintiff with a shower that day.
PUF 16.

1

! Page numbers cited herein are those assigned by the court’s electronic docketing
and not necessarily those assigned by the parties.
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Later that day, defendant Ervin attemptedétiver dinner to plaintiff's cell. DUF 11,

PUF 17. Plaintiff alleges that the trays broughtitband Rollins’s cell were paper, while othe

inmates were not given paper trays. PUF 19. Plaintiff viewed the paper trays as a form of

discrimination and retaliation and consequently dumped or knocked the first tray on the fl¢
Dckt. No. 9, Am. Compl., at 5; DUF 12. Therp@s dispute whether plaintiff reached through

the food port to knock the second tray out of ddént Ervin’s hand or whether defendant Eny

=

DOT .

n

threw the tray at the food port. PUF 20; Defs.’ P.’s & A.’s in Supp. of Defs.” Mot. For Summ. J.

at 3, n.2.
Defendant Ervin and former defendarffi€er Evert called their watch commander,
defendant Chatham, to report the incident. DUF 13. Defendant Chatham in turn reported

incident to the watch lieutenant, defendanh\V&er. DUF 14. Defendant Van Leer asked th

the

At

defendant Chatham bring Rollins and plaintiff to the program office to be interviewed. DUJF 15.

Defendant Chatham went to escort the two it@sabut plaintiff refused. DUF 16, 17; PUF 21
22. About twenty minutes later, plaintiff agreed to submit to handcuffs, and defendants
Chatham, Chenoweth, and Hooven escorted fiffaamd Rollins to the program office. PUF 2!
DUF 18, 19. Plaintiff states that he told defendanitcertain prior injuries during the escort a
that defendant Chenoweth stated that kendt care. Dckt. No. 9, Am. Compl., atlBckt. No.
127, Pl.’s Decl. in Supp. of Pl.’s Opp’n to Défslot. for Summ. J. (“Pl.’s Decl.”) at 3.
Plaintiffs Amended Complaint contains no allegation of excessive force during the escort
office. SeeDckt. No. 9, Am. Compl., at 5. In his deposition testimony, plaintiff testified tha
did not remember that the escorting officersteed him in any way. Dckt. No. 84, Pl.’s Dep.
69:18-70:15. In declarations opposing summadgment, however, plaintiff now claims that

defendant Hooven or defendant Chertiwapplied handcuffs too tighfeePUF 36; Dckt. No.

2 Plaintiff has submitted numerous declarations of his own in opposition to the sum
judgment motion. For clarity, the undersigned will cite to these declarations by docket en
page number.
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127-2, Pl.’s Decls., at 72, 77.

In his interview, defendant Van Leetkas plaintiff, “What was going on.” PUF 25;
DUF 22. Plaintiff replied along the lines of “Don’t you know already” or “You should know|
you are the lieutenant.” PUF 25; DUF 23. Defendant Van Leer told defendant Leckie ang
Officer Evert to take plaintiff to the holding cell. PUF 26; DUF 24.

The parties dispute what happened between the program office and the holding cell.

According to plaintiff, defendant Leckie andfi©er Evert “snatch[ed]” him out of his chair.

PUF 26. Once outside the office, Officer Evertdséne’s resisting,” and both he and defendgnt

Leckie bent plaintiff over at the waist and barg wrists, fingers, and thumb. PUF 26; Dckt.
No. 127, Pl.’s Decl., at 14. A few feet frometholding cell, plaintiff tried to go down on one
knee. PUF 27. Defendant Leckie and Offiggert pulled plaintiff back up, although he was
still bent over.ld. Officer Evert ordered plaintiff to go down to his kndéd. Before plaintiff
could comply, defendant Leckie and Officerdfyv‘slam[med him] to the floor hard.Id.
Defendant Leckie had plaintiff's right arm and shoulder and came down with his knee on

plaintiff's face. PUF No. 29. Officer Evignad plaintiff's left arm and shouldeld.

Plaintiff does not identify in his undisputegicts “other defendants” who he asserts cgme

down on his back with their knees, “pressing me hard to the floor hurting me.” PUF No. 2

Instead, he states, “I didn’t know who these Ddfnts was [sic] until | got they incident repo

D.

ts

[sic].” Id. Plaintiff's opposing memorandum asserts that it was defendants Ervin and Chatham

who did so. Pl’s P.’s & A.’s in Opp’n to Defs.” Mot. for Summ. J. at 41. According to plaif
“defendants” — presumably Ervin and Chathamentgot off of him and raised his legs, cross
them, and pressed them into his buttocks. PU¥F Pintiff states that he never thrashed or

kicked his feet during the episode. PUF 32. rieifhiasked defendant Leckie and Officer Evel

® The incident reports to which plaintiff reestate only that defendant Ervin restraine
plaintiff's legs by using his body weight atitht defendant Chatham took over restraining
plaintiff's legs from defendant Ervin until Offer Bitle arrived with leg restraints, without
mention of plaintiff's back. Dckt. No. 9, Am. Compl., at 21-22, 25, 27.
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to “easy up” three or four times, but defendant Chatham did not order either officer to do g
PUF 33.

Defendants claim that, during the escorthte holding cell, Officer Evert directed
plaintiff three times to kneel down so that he could apply leg restraints, but that plaintiff re
to comply. DUF 26. Defendant Leckie and Offi&ert then applied pressure to plaintiff's
shoulders and arms to force him to the flobtJF 27. Defendant Ervin held plaintiff's legs to
the ground. DUF 28. A few seconds later, defah@atham took over holding plaintiff's leg
DUF 29.

Once Officer Bitle arrived with leg restraints and applied them, defendant Chatham
released plaintiff's legs. PUF 36; DUF 30. Pldirclaims that the restraints were applied too
tight. PUF 36. Defendant Leckie and OfficereBwicked plaintiff up and placed him in the
holding cell, securing him in a “triangle retenmtidevice,” which plaintiff asserts chained his
hand to the holding cell door. PUF 37; DUF 32. According to plaintiff, no defendant chec
ensure that the restraints on his wrists and ankége not too tight. PUF 37. Plaintiff says th
because the shackles were too tight and restriais blood flow, he passed out in the holding
cell. PUF 38. Plaintiff called out to defendant Van Leer to loosen the shattkteBUF 33.
Plaintiff claims that defendant Van Leer tolarhihe would get someone to loosen the shacklg
PUF 38. Defendants claim that defendant VarrLhimself began to remove the retention
device so that the handcuffs could be remov@dF 34. Plaintiff passed out. PUF 43; DUF
Plaintiff states that he does not know how longMas passed out either time, but that defend
Chatham and Van Leer could see him from tbffices. PUF 39, 40, 43. Plaintiff states that
incident reports or log books state how long he imahe holding cell and that he was not giv
bathroom breaks or water or otherwise lookedraffJF 41. Plaintiff states that he came to

when defendant Van Leer pulled on the chiaihis shackles and saw defendant Chatham

0.

fused

ked to

14

S.

4.

ANtS

bending down, looking at him. PUF 44. Defendastsert that defendant Van Leer immediately

summoned defendant Barton, a medical technical assistant, to examine plaintiff upon see

5
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plaintiff faint. DUF 34.
Defendant Barton evaluated plaintiff acoimpleted a medical report. DUF 3&ePUF
48, 49, 55, 56. Defendant Barton noted that plaintiff stated, “My whole body hurts,” and th

had sustained scratches or abrasions on baskand swelling on his right wrist. DUF35.

at he

Plaintiff states that he also complained of spe@#in in his back, shoulders, hips, and testicles.

PUF 56. Defendant Barton concluded thatfurther treatment was necessady.

On July 12, 2004, plaintiff requested to lees by health care staff, and a registered
nurse evaluated plaintiff on July 13, 2004. DUF3®6- The nurse observed that plaintiff walk
with a normal gait, straddled a chair by throwing his leg over it, and turned his head witho
difficulty. DUF 38. Plaintiff was receiving Ngosyn for prior injuries and had no injuries
requiring urgent treatmefAtDUF 38, 39. Plaintiff was scheduled to see a physician on July
2004. DUF 38.

I. Defendants’ Evidentiary Objections

ed

20,

Defendants raise a panoply of objections to plaintiff's evidence submitted in opposition

to the motion for summary judgment. The objections are overruled except as follows:

The court will not consider plaintiff's legal conclusion in PUF No. 14 that defendant|
Ginder and McCoy retaliated against him.

The court will not consider plaintiff's legal conclusion in PUF No. 33 that Officer Ev
force was excessive.

The court will not consider plaintiff's legal conclusion in PUF No. 58 that defendant|

failed to follow applicable prison policy.

* Plaintiff claims that defendant Barton failed to note the swelling to his wrist. PUF
57. This is flatly contradicted by the medical report, submitted by plaintiff, which notes the
injury. Am. Compl., Dckt. No. 9-1 at 2.

® Plaintiff's medical records show that plaffitomplained of pain in his shoulders, bag

knee, hands, thumbs, elbows, hips, neck, and groin prior to July 11, 2004 and was being
with naproxyn and acetaminophen. Dckt. 127-1 at 3-24, 46, 65, 90, 97.

6
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The court will not consider plaintiff's legal conclusion in PUF No. 69 that genuine is
of material fact exist precluding a grant of summary judgment in favor of defendants.

The court will not consider plaintiff's unsubstantiated speculation in his declaration
to certain defendants acts being motivated by a desire to retaliate or punish, plaintiff's leg
conclusions that certain defendants’ conduct amountegcessive force, and plaintiff's hears
statement that a Dr. Dwivedi has said that his testicle pain is a result of injury (presumably
incurred in the July 11, 2004 incident),

lll.  Plaintiff's Motion to File Additional Evidence

Plaintiff has filed a motion to supplement the medical evidence he submitted in
opposition to defendants’ summary judgment motion. Dckt. No. 112. The motion is unop
and is granted, and the court accepts the medical evidence submitted therewith.

IV.  Summary Judgment Standards

Summary judgment is appropriate when there is “no genuine dispute as to any mg
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). Su
judgment avoids unnecessary trials in cases in which the parties do not dispute the facts
to the determination of the issues in the case, or in which there is insufficient evidence for
to determine those facts in favor of the nonmov&rawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, In&77 U.S. 242, 247-50 (198&w. Motorcycle Ass'n v.
U.S. Dep’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994). At bottom, a summary judgme
motion asks whether the evidence presents a sufficient disagreement to require submissi
jury.

The principal purpose of Rule 56 is to isolate and dispose of factually unsupported

or defensesCelotex Cop. v. Catretd77 U.S. 317, 323-24 (1986). Thus, the rule functions {o

pierce the pleadings and to assess the proof in order to see whether there is a genuine 1
trial.”” MatsushitaElec. Indus. Co., Ltd. v. Zenith Radio Cospr5 U.S. 574, 587 (1986)

(quoting Fed. R. Civ. P. 56(e) advisory committee’s note on 1963 amendments). Procedt
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under summary judgment practice, the moving party bears the initial responsibility of pres
the basis for its motion and identifying those portions of the record, together with affidavitg

any, that it believes demonstrate the absence of a genuine issue of materi2eiatety 477

enting

5, if

U.S. at 323Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (en banc). If the moving

party meets its burden with a properly supported motion, the burden then shifts to the opp

party to present specific facts that show theeedenuine issue for trial. Fed. R. Civ. P. 56(e);

Anderson.477 U.S. at 248Auvil v. CBS "60 Minutes'67 F.3d 816, 819 (9th Cir. 1995).

A clear focus on where the burden of proof lies as to the factual issue in question i$

crucial to summary judgment procedures. Depending on which party bears that burden, t

seeking summary judgment does not necessarily need to submit any evidence of its own.

osing

he party
When

the opposing party would have the burden of proof on a dispositive issue at trial, the movipg

party need not produce evidence which negates the opponent’s Slaé.g., Lujan v. Nation

31

Wildlife Fed’'n 497 U.S. 871, 885 (1990). Rather, the moving party need only point to matters

which demonstrate the absence of a genuine material factual Bsed&elotexd77 U.S. at 323t

24 (1986). (“[W]here the nonmoving party will bear the burden of proof at trial on a dispos

issue, a summary judgment motion may properly be made in reliance solely on the ‘plead

tive

ngs,

depositions, answers to interrogatories, and admissions on file.””). Indeed, summary judgment

should be entered, after adequate time for discovery and upon motion, against a party wHho fails

to make a showing sufficient to establish the existence of an element essential to that par
case, and on which that party will bear the burden of proof at 8=é.idat 322. In such a
circumstance, summary judgment must be granted, “so long as whatever is before the dis
court demonstrates that the standard for entry of summary judgment, as set forth in Rule
satisfied.” Id. at 323.

To defeat summary judgment the opposing party must establish a genuine dispute
material issue of fact. This entails two requirements. First, the dispute must be over a fa

that is material, i.e., one that makes a difference in the outcome of theAcatsrson477 U.S.

8
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at 248 (“Only disputes over facts that might affect the outcome of the suit under the gover
law will properly preclude the entry of summary judgment.”). Whether a factual dispute is
material is determined by the substantive law applicable for the claim in qudstion.
Second, the dispute must be genuine. In determining whether a factual dispute is
the court must again focus on which party bears the burden of proof on the factual issue i
guestion. Where the party opposing summary judgment would bear the burden of proof a

on the factual issue in dispute, that party must produce evidence sufficient to support its f

ning

jenuine
N
t trial

hctual

claim. Conclusory allegations, unsupported by evidence are insufficient to defeat the motjon.

Taylor v. List 880 F.2d 1040, 1045 (9th Cir.1989). Rather, the opposing party must, presg
evidence sufficient to show that there is a genuine issue for Ammlerson477 U.S. at 249;
Devereaux263 F.3d at 1076. If the opposing party is unable to produce evidence sufficie
establish a required element of its claim that party fails in opposing summary judgment. *
complete failure of proof concerning an essential element of the nonmoving party’s case
necessarily renders all other facts immateri@élotex 477 U.S. at 322. More significantly, tc
demonstrate a genuine factual dispute the evidence relied on by the opposing party must
that a fair-minded jury “could return a verdict for [him] on the evidence presenfediérson
477 U.S. at 248, 252. Absent any such evidence there simply is no reason for trial.

The court does not determine witness credibility. It believes the opposing party’s
evidence, and draws inferences most favorably for the opposing gatyidat 249, 255;
Matsushita475 U.S. at 587. Inferences, however, are not drawn out of “thin air,” and the

proponent must adduce evidence of a factual predicate from which to draw infer&meegan

Int’l Group, Inc. v. American Int'| Bank26 F.2d 829, 836 (9th Cir.1991) (Kozinski, J.,

nt

Nt to

Al

be such

dissenting) (citingCelotex 477 U.S. at 322). If reasonable minds could differ on material facts

at issue, summary judgment is inapproprigdee Warren v. City of Carlsbad8 F.3d 439, 441
(9th Cir. 1995). On the other hand,“[w]here the record taken as a whole could not lead a

trier of fact to find for the nonmoving party, there is no ‘genuine issue for trisldisushita

9
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475 U.S. at 587 (citation omitted). In that case, the court must grant summary judgment.

Finally, to demonstrate a genuine issue, the opposing party “must do more than sir
show that there is some metaphysical doubt as to the material facts . . . . Where the reco
as a whole could not lead a rational trier of fact to find for the nonmoving party, there is nc

‘genuine issue for trial.”Id. If the evidence presented and any reasonable inferences that

nply

rd taken

might

be drawn from it could not support a judgmentawor of the opposing party, there is no gendine

issue. Celotex, 477 U.S. at 323. Thus, Rule 56 serves to screen cases lacking any genuir
dispute over an issue that is determinative of the outcome of the case.

On November 15, 2006, the court advised plaintiff of the requirements for opposing
motion pursuant to Rule 56 of the Federal Rules of Civil Procedure. Dckt. Nseel®and v.
Rowland 154 F.3d 952, 957 (9th Cir. 1998) (en bane)t. denied527 U.S. 1035 (1999), and
Klingele v. Eikenberry849 F.2d 409 (9th Cir. 1988).

V. Analysis
Plaintiff challenges defendants’ conduct untter First, Fourth, and Eighth Amendmer
to the U.S. Constitution.

To state a viable First Amendment retaliation claim, a prisoner must allege five ele

e

mnents:

(1) that a state actor took some adverse action against an inmate (2) because of (3) that inmate’s

protected conduct, and that such action (4) chilled the inmate’s exercise of his First Amendment

rights, and (5) the action did not reasonably advance a legitimate correctionalRjoadlés v.
Robinson408 F.3d 559, 567-68 (9th Cir. 2005).
The Fourth Amendment protects an individual’'s legitimate expectation of privacy in

given space from unreasonable intrusion by a government &#erHudson v. Palmet68

U.S. 517, 524-25 (1984). Because prisoners lack a legitimate expectation of privacy in their

prison cells, the Fourth Amendment is no impediment to prison cell seatdhas525-30.

The Eighth Amendment protects prisonemyirinhumane methods of punishment and

from inhumane conditions of confinememilorgan v. Morgensem65 F.3d 1041, 1045 (9th Cijr.

10
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2006). Extreme deprivations are required to make out a conditions of confinement claim,
only those deprivations denying the minimal civilized measure of life’'s necessities are
sufficiently grave to form the basis of an Eighth Amendment violatidudson v. McMillian

503 U.S. 1, 9 (1992).

“[W]henever prison officials stand accusedusing excessive physical force in violatign

of the Cruel and Unusual Punishments Clause, the core judicial inquiry is . . .: whether for

and

ce was

applied in a good-faith effort to maintain or restore discipline, or maliciously and sadistically to

cause harm.Hudson v. McMillian503 U.S. at 6-7. While malicious and sadistic uses of fofce

always violate contemporary standards of decency, not every “malevolent touch” by a pris
guard is actionable as an Eighth Amendment violatldnat 9. “The Eighth Amendment’s
prohibition of cruel and unusual punishment necessarily excludes from constitutional reco
de minimis uses of physical force, provided thatuke of force is not of a sort repugnant to t
conscience of mankind.ld. at 9-10 (internal quotation marks and citations omitted). The
following factors are relevant to a determinatadnwhether a use of force violated the Eighth
Amendment: (1) the need for the use of force; (2) the relationship between the need for f
and the amount used; (3) the extent of injurliatdd; (4) the extent of the threat the officers
reasonably perceived the plaintiff to pose tdfstad inmate safety; and (5) any efforts made
temper the severity of the forceful respongéhitley v. Albers475 U.S. 312, 321, 106 S. Ct.
1078, 89 L. Ed. 2d 251 (1986).

on

gnition

ne

prce

[0

To succeed on an Eighth Amendment claim predicated on the denial of medical care, a

plaintiff must establish that he had a serious medical need and that the defendant’s response to

that need was deliberately indifferediett v. Penner439 F.3d 1091, 1096 (9th Cir. 2006¢e

also Estelle v. Gambld29 U.S. 97, 106 (1976). A serious medical need exists if the failure

p 10

treat plaintiff's condition could result in further significant injury or the unnecessary and wanton

infliction of pain. Jett 439 F.3d at 1096. An officer has betstiberately indifferent if he was

(a) subjectively aware of the serious medical need and (b) failed to adequately rd=gromek.

11
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v. Brennan511 U.S. 825, 828 (1994).

Neither a defendant’s negligence nor a plaintiff's general disagreement with the
treatment he received suffices to establish deliberate indifferé&istelle 429 U.S. at 106;
Hutchinson v. United State838 F.2d 390, 394 (9th Cir. 1988gckson v. Mcintost®0 F.3d
330, 331 (9th Cir. 1996). Evidence that medical caregivers disagreed as to the need to p
one course of treatment over another is also insufficient, by itself, to establish deliberate
indifference. Jackson 90 F.3d at 332.

A. Claims Against Defendants Ginder and McCoy.

Plaintiff claims that the cell searchrpetrated by defendants Ginder and McCoy was
retaliatory and in violation of plaintiff's Firekmendment rights. He further claims that the
search violated his rights under Fourth &nghth Amendments. Defendants’ motion for
summary judgment does not address the Fourth and Eighth Amendment claims. Howeve
the reasons that follow, summary judgment is appropriate as to each of these retaliation g

As for his First Amendment claim, plaintiiiils to show that he engaged in protected

activity that allegedly motivated the retaliatory cell search. Rather, plaintiff predicates this

on the curious allegation that his cellmate’s “inappropriate” sexual conduct toward a femaje

correctional officer constituted the protected conduct for which he was subjected to retalis

irsue

r, for

laims.

claim

tion.

The theory for this retaliation claim is novel if not daring. However, taking all facts regarding

the conduct plaintiff describes as true, the conduct is not constitutionally protected. “[D]ir¢

pCt,

face-to-face” confrontations that present “a danger of disturbance and disruption to institutional

order and discipline” are not protected by the First Amendniéahez v. RamireNo. 09cv413
WQH (BLM), 2010 U.S. Dist. LEXIS 28689, at *13014 (S.D. Cal. Mar, 24, 2010).
As stated above, the Fourth Amendment does not apply to prison cell searches, an
plaintiff's Fourth Amendment claim therefore failsludson v. Palmer68 U.S. at 525-30.
Finally, plaintiff's claim that he was deprived toilet paper, soap, and a shower for a

single day does not describe the kind of deprivation of the minimal necessities of civilized

12
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that is cognizable under the Eighth Amendméiiftomas v. Ponde611 F.3d 1144, 1150 (9th
Cir. ) (stating that an inmate seeking to prove an Eighth Amendment violation must show
deprivation of something “sufficiently seriousTia v. PaderesNo. 11-00459 LEK/KSC, 2012
U.S. Dist. LEXIS 18207, at *5 (D. Haw., Feb. P912) (“The temporary deprivation of toilet
paper and shaving materials on a single day do not exhibit cruel and unusual punishment

the Eighth Amendment.”).

B. Excessive Force Claims Against Defiants Hooven, Chenoweth, Chatham, and

Ervin.

1. Hooven and Chenoweth

Plaintiff's allegation, made for the first time in his opposition to summary judgment,

defendants Hooven or Chenoweth applied handtodfsightly when escorting him from his ce

the

under

that
I

to the program office, is contradicted by his sworn deposition testimony. In addition, plaintiff's

complaint gives no indication that he suffered any harm in the course of his transport to th
program office. As plaintiff does not argti&t he was confused during the deposition, the
undersigned views plaintiff’'s new allegation as a sham invented to defeat summary judgmn
and will not accord the allegation any weigltee Kennedy v. Allied Mut. Ins. C@52 F.2d
262, 266-67 (9th Cir. 1991) (“The general rule in the Ninth Circuit is that a party cannot cr
an issue of fact by an affidavit contradicting his prior deposition testimony.”).

Plaintiff's allegation that defendant Chenowstated that he did not care when plainti

e

ent

Pate

—h

informed him of prior injuries does not make out a viable Eighth Amendment claim, as plajntiff

does not provide any evidence or even allege that those prior injuries presented a serious

medical

need and that defendants’ conduct deprived him of treatment. Indeed, plaintiff's own evidence

shows that plaintiff was receiving regular medicale for the injuries he alleges that he suffe
from. See Estelle v. Gambl29 U.S. 97, 104 (1976) (holding that a prison guard’s action t
intentionally deny or delay access to medical care may constitute deliberate indifference i

violation of the Eighth Amendment).
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In his opposing memorandum, plaintiff argues that “if’ defendants Hooven and

Chenoweth were in the program office and witnessed him passed out in the holding cell, they

violated the Eighth Amendment by failing to intervene to assist him. Plaintiff has provided

evidence that defendants Hooven and Chenoweth wwehe program office or observed him in

the holding cell. Plaintiff's speculative alaj based on hypothetical facts not supported by
evidence, cannot defeat defendants’ request for summary judgment. Because plaintiff ha
presented evidence sufficient to raise a triable issue of material fact that defendants Hoov
Chenoweth violated his Eighth Amendment rigglsummary judgment in favor of Hooven and
Chenoweth is appropriate as to those claims.

2. Chatham and Ervin

Defendants Chatham and Ervin argue thanfiffis excessive force claim against then
is based solely on their conduct in pinning his legs down while waiting for Officer Bitle to 1

with the leg restraints and that plaintiff testified in his deposition that such conduct was ng

no

S not

en and

eturn

t

excessive. For his part, plaintiff has consiliecontended that some defendants came down on

his back with their knees causing him injury. Dckt. No. 9, Am. Compl., at 6-7. In his
declarations in opposition to summary judgmefdintiff testifies that he did not know who
these defendants were until he read the incident redéngs.Pl.’s Decl., Dckt. No. 127 at 5-6.
In his opposing memorandum, he identifies these defendants as Chatham and Ervin. Dcl
126 at 36-37.

As evidence in support of his claim that defendants Chatham and Ervin came dowi
his back, plaintiff submits his declaratiomghich state only that he did not know who came
down on his back until he read the incident repoRk’s Decl., Dckt. No. 127 at 5-6; Dckt. No
9, Am. Compl., at 21-22, 25, 27. As plaintiff maksgear he has no first-hand knowledge of v
came down on his back, the incident reports constitute the sole evidence the court must |
on this question. These reports, however, noe/btate that defendants Chatham and Ervin

came down on plaintiff's back with their knees. Dckt. No. 9, Am. Compl., at 21-22, 25, 27

14
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Instead, each report that documents the altercation describes these defendants’ sole invg
as securing plaintiff's legs with their body igbkt. Dckt. No. 9, Am. Compl., at 21-22, 25, 27.
As defendants note, plaintiff has testified that the force used to secure his legs was not e
The deposition testimony relied on by defendants is as follows:
Q: Did they cross your legs? Did they lift your legs up?
A: They had them flat and they lifted my legs up and started pressing them to
my buttock and they put the shackles and stuff on and then they put me in

the holding cell and chained me to the door.

Q: At that point when they were putting the shackles on, you'’re saying that
this is excessive force. How was that force excessive?

A: | never said that was excessive force putting the chains on. | said it was
excessive force when the officers slammed me to the ground and dived
down on my back and twisted my wrists and hurt my shoulders for no

reason.
Q: So it wasn't excessive force when they applied the leg shackles?
A: It was after, after they put them on tightly and | passed out in the holding
cell.

Dckt. No. 84, Pl.’s Dep. at 101:24-102:12. Thereaslispute that Officer Bitle, not defendan

lvement

cessive.

[S

Chatham or Ervin, applied the leg shackles. Thus, Chatham or Ervin did not violate plain{iff's

Eighth Amendment rights by their application of leg shackles.

However, plaintiff additionally claims that defendant Chatham violated plaintiff's Eig

Amendment rights by failing to intervene wheaiptiff was passed out in the holding cell. He

alleges that, when he came to, he saw deferdaatham looking down at him. Dckt. No. 9,

hth

174

Am. Compl., at 10. Defendant Chatham hasagalressed this claim in his motion for summary

judgment. In addition, it is not disputed thuaith defendants Ervin and Chatham were prese
when defendant Leckie, Officer Evert, and Offitle used allegedly excessive force to sub
and restrain plaintiff. This raises the qi@s of whether the Eight Amendment’s protections
impose a duty on prison officials to act when they witness a violation of Eight Amendment

by other officials. The Ninth Circuit has addresti@d question. “[A] prison official can violate

15
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a prisoner’s Eighth Amendment rights by failing to intervene” to prevent another official’s
violation. Robins v. Meechan®0 F.3d 1436, 1442 (9th Cir. 1995). Accordingly, a

defendant-officer may be held liable for failing to intervene when he had enough time to o

pbserve

what was happening and to intervene and prevent or curtail the violation, but failed toSk®$o.

Lanier v. City of Fresno2010 U.S. Dist. LEXIS 130459, 2010 WL 5113799, at *6 (E.D. Cal

Dec. 8, 2010) (citations omitted). Defendants concede that there are material factual disgutes

that preclude summary judgment in favor of deff@nt Leckie. Dckt. No. 83-3 at1 n.1. Itis

undisputed that defendants Chatham and Bwere present during the altercation involving

defendant Leckie. If a jury finds Leckie appliexcessive force, it could also find that Chatham

and Ervin had enough time to observe and intervene to curtail the violation. Whether othe¢

evidence would preclude such a finding is not addressed in the instant motion. Because

14

r

defendants’ motion for summary judgment fails to address their potential liability for failind to

intervene, defendants have not shown that summary judgment in favor of defendants Chgtham

and Ervin is appropriate.

Chatham and Ervin also argue that they are entitled to qualified immunity. Howevgr, as

noted, they have failed to address their potential liability for not intervening to stop Leckie

allegedly excessive use of force. A reasonadutéfinder could conclude that a violation of th

1%

Eighth Amendment occurred based on the failure-to-intervene, a basis of liability that Chatham

and Ervin do not address at aRobins v. Meechamvas decided in 1995. By at least that dat
the law in this circuit has been established that officers observing an Eighth Amendment
violation have a duty to intervene where doingssfeasible. 60 F.3d at 1442. Defendants ha

presented no information or evidence to show that a reasonable officer would not have kr

117

\ve

own

this, or would not have been able to timely act to intervene here. Accordingly, the questign of

1
I
1
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Chatham’s and Ervin’s qualified immunity as to plaintiff's Eighth Amendment claims for faflure

to intervene cannot be resolved on summary judgfent.

C. Denial of Medical Care @im Against Defendant Barton.

Plaintiff has failed to raise a triable issue of material fact that the care he received from

defendant Barton after fainting in the holding cell was anything more than negligent, if thaf.

While plaintiff declares that defendant Barttid not note on her medical report that he passed

out and that she took plaintiff's blood pressibhese facts, even if taken to be true, do not

describe actions that caused plaintiff to suffer unnecessary pain. Dckt. No. 127, Pl.’s Ded|.

19. Plaintiff does not explain how these allefpltlires of notation harmed him. Plaintiff

alleges that defendant Barton failed to treat fimhaving passed out, but again fails to identify

any harm he suffered. Plaintiff received medtcaatment from a nurse and then a physician

shortly after the July 11, 2004 incident. When a prisoner alleges a delay in medical treatment, he

must show the delay caused an injuBee McGuckin v. Smjtd74 F.2d 1050, 1060 (9th Cir.
1992),overruled on other grounds, WMX Techs., Inc. v. Millé4 F.3d 1133, 1136 (9th Cir.

1997) (en banckee also Wood v. HousewrigB00 F.2d 1332, 1334-35 (9th Cir. 1990) (sevaral

day delay in treatment did not violate Eigltmendment where there was no emergency and
given plaintiff’'s condition, i.e., a severe shouldgury, the only remedy immediately availablg
was painkillers). Plaintiff does not state or provide any evidence that any delay in treatme
occasioned by defendant Barton’s allegedly deficient examination caused additional pain,
injury, or exacerbation of injuriesSeeDckt. 127-2, Pl.’s Decl., at 105-09. Accordingly,

summary judgment in favor of Barton is appropriate.

1
I
1
* Whether Leckie actually assaulted plaintiff and used excessive force is, of course
disputed and will be resolved at trial.
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VI.  Order and Recommendation

Accordingly, it hereby is ORDERED that:

1. Defendants’ objections to the evidence submitted in support of plaintiff's opposi
to defendants’ motion for summary judgment are overruled except as stated herein; and

2. Plaintiff's February 24, 2012 motion to supplement evidence (Docket No. 137) i
granted.

It is further RECOMMENDED that the May 30, 2008 motion for summary judgment
filed by defendants Ginder, McCoy, Hoov&henoweth, Ervin, Chatham, and Barton be
granted as to defendants Ginder, McCoy, Hooven, Chenoweth, and Barton and denied as
defendants Ervin and Chatham.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuant to the provisions of 28 U.S.C. § 636(b)(l). Within fourteen
after being served with these findings and recommendations, any party may file written

objections with the court and serve a copy on all parties. Such a document should be cay

on

U7

to

idge
days

tioned

“Objections to Magistrate Judge’s Findings and Recommendations.” Failure to file objectlons

within the specified time may waive the right to appeal the District Court’s drderer v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

Dated: June 29, 2012.
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