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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | VERNON WAYNE MCNEAL, No. 2:05-cv-441-GEB-EFB P
12 Plaintiff,
13 V. ORDER
14 | EVERT,etal,,
15 Defendants.
16
17 Plaintiff is a state prisoner proceedinghout counsel in an action brought under 42
18 | U.S.C. § 1983. Defense counsel has filétbtice of Suggestion of Death of Defendant
19 | Chatham. ECF No. 167. Plaintiff respondethve motion for substitution of a proper party
20 | under Federal Rule of Civil Procedure 25(a). ECF No. 172.
21 Rule 25(a)(1) of the Federgules of Civil Procedure govesithe substitution of parties
22 | after death, providing for substitution where theam is not extinguished by the death of the
23 | party. InRobertson v. Wegman36 U.S. 584 (1978), the Supreme Court held that the law pf
24 | the forum state is “the principle reference pamndetermining survival of civil rights actions”
25 | under section 1983d. at 590;see also Moor v. Alameda Coupyl 1 U.S. 693, 703 n.14 (1973)
26 | (noting that pursuant to 42 U.S.C. § 1988, stateiwonship statutes magilow the survival of
27 | actions brought under § 1983). Under California, la cause of action against a person is
28 | generally not lost by eson of the person’s death. Calv.G?roc. Code 8§ 377.20(a). Therefore,
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Chatham’s death did not extinguish the clairaiagt him, and a motion for substitution is
appropriate in this case.
However, to substitute a new defendmmtdefendant Chatham under Rule 25(a), the

court must know the party to be substituted. pesrs that defense counsel here has not sati

the provision in Rule 2%)(3) which requires not only the filingf a notice of suggestion of death

with the court and service of the notice on piinbut also service othe notice on the proper
party to be substituted in the place of the decehsatlow v. Groung39 F.3d 231, 233 (9th
Cir. 1994) (a statement noting the death must be served on “nonparty successors or
representatives of the deceasedin the same manner as required for service of the motion
substitute.”). In turn, apparently due to tfature, plaintiff has noserved his motion for
substitution on that party (or seek service byutfe. Marshal) as Rule 25(a)(3) also requires.

Accordingly, it is hereby ORDERED that:

1. Plaintiff's March 26, 2014 motion for substiton (ECF No. 172) is denied without

prejudice.

2. Within 30 days of the date of this orddefense counsel shall endeavor to discovef

identity of the proper party for substiten and either: (agerve the notice of
suggestion of death on that party, along wéttservice on plairfi and filing with the
court or (b) file a declaration documargithe steps taken to discover the proper
party’s identity and whyguch person’s identityould not be discovered.

3. Should defense counsel file a new noticewggestion of death with service on the
proper party for substitution, plaintiff shall ha®@ days from the date of service of
such notice to file a new motion for subdia. In light of plaintiff's in forma
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! Courts have held that execrgpadministrators or distribegs of distributed estates are
proper parties for substitution of a deceased p&ge Sequoia Prop. & Equip. Ltd. P’ship v.
United StatesNo. CV-F-97-5044, 2002 WL 32388132*at(E.D. Cal. June 3 2002%inito v.
U.S. Dep't of Justicel76 F.3d 512, 516 (D.C. Cir. 1999).
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pauperis status, the court will order service of that motion on the proper part
identified by defense counsel.

So ordered.

DATED: February 11, 2015. W%ML—\
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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