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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

VERNON WAYNE MCNEAL, No. 2:05-cv-441-GEB-EFB P
Plaintiff,
V. ORDER
EVERT, et al.,
Defendants.

Plaintiff is a state prisoner proceedinghout counsel in an action brought under 42
U.S.C. § 1983. He previously filed a motiorstbstitute parties pursuant to Federal Rule of
Civil Procedure 25(a). Currently pending beftire court are defendant&sponse to the court’
February 11, 2015 order regardithg defense’s suggestion of death for defendant Chatham
No. 182) and various requests @ilby plaintiff in anticipatiorof trial (ECF Nos. 188, 189, 190,
191, and 192).

l. Suggestion of Death for Defendant Chatham

On February 19, 2014, defense counsetifdeNotice of Suggestion of Death of
Defendant Chatham. ECF NI67. Plaintiff responded with $imotion for substitution of a
proper party under Rule 25(alcCF No. 172. The court foundahdefendants’ suggestion of
death was defective because defense counsel hagmet it on defendant Chatham’s succes

or representatives. ECF No. 179 (relyingBanlow v. Ground, 39 F.3d 231, 233 (9th Cir.
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1994)). Likewise, plaintiff had not servedshmotion for substitution on defendant Chatham’s|
successor or representative.r Fmse reasons, the court dshhis motion for substitution
without prejudice, and, pursuantBarlow, found that defendants’ defective suggestion of de
had failed to commence the 90 day limit withinigbhplaintiff could move for substitution unde
Rule 25. 1d.

The court instructed the parties that, totstae 90-day window in which plaintiff must
file a new motion for substitution or face dismissal of his claims against defendant Chatha
defendants were required to file a new suggesifaleath with the j@per service on defendant
Chatham’s successor(s) or representativeé(s).The court ordered that,defense counsel coulg
not discover the identitgf Chatham’s successor, counsel $tidile a declaration documenting
the steps taken to discover that individual’s identity. Counsel filed a &claration and respong
to that order on March 13, 2015. ECF No. 18he declaration identdd a possible successor
(i.e. the father of decedent, Roy Chatham) betré#sponse stated that counsel did not serve t
suggestion of death on that person. Instead, cbargged that defendants are not obliged to
So, stating that “it is the plaiff's responsibility to identify tle proper party and serve them wit
a copy of the motion for substitutionld.

In light of counsel’s response and the impendria date, the court ordered the parties
appear for a status conferencaligcuss how to proceed in light the failure to comply with

Rule 25. Plaintiff appeared telephonically frdine prison. California Deputy Attorney Genera

R. Lawrence Bragg appeared on behalf of defeisddntaddition to the filings noted above, the

court also addressed at the status hearaegrkration filed by defense counsel Monica

hth

m,

1]

do

Anderson, which was filed forty-five minutes beddhe hearing. ECF No 198. That declaration

disclosed that defendant Chathamside assets (a lump sum payment of retirement benefits)
distributed to his fathesutside of probateld. Because the asset was distributed outside of
probate, Ms. Anderson argued that she could regrtesn the proper parfgr substitution here
because, effectively, there is no such party.

No authority is cited for the assertion thatamh assets are transtd outside of probate

the distributee of those assets is not a propey pathin the meaning oRule 25(a). Indeed,
2
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although not cited by the defense, thisrauthority to the contrary. McSurely v. McClellan,
753 F.2d 88 (D.C. Cir. 1985), the District of Cailnia Circuit found thatwo decedents’ widows
were proper parties for substitution under Rule 25(a) even though the assets distributed td
did not pass through probate. #2d at 97, 98. The court McSurely found determinative
whether the party to be substituted was a distributee of the deceased defendant’s assets,
whether those assets wéransferred through probatéd. at 98. Defense counsel provides no
authority or legal reasoning wiBule 25(a) should be interpee to require service of the
statement of death on the distitibe of a probated estate but tio# distributee of non-probated
assets.

Accordingly, the plaintiff's motion for subsition (ECF No. 172) is deemed amended
name Roy Chatham as the proper party for sulistitin place of defendant Chad Chatham.
agreed by defense counsel atlilearing, counsel shall serve thetion, along with a copy of th
order, on Roy Chatham. Any opposition by Royatlam to substitution under Rule 25(a) shs
be filed within 21 days ahe date of this order.

Il. Plaintiff's Motions

The court also addressed at the staassihg various motions plaintiff filed in
anticipation of trial.

First, plaintiff asks the court to compelfdedants to provide a copy of the use of force
tape interview dated July 11, 2004. EERo0. 188. Plaintiff also seekstranscript of that tape al
a copy of his deposition. ECF Nos. 189, 1@&fendants do not oppose these motions and
defense counsel stated at the April 29, 2015 hgdhat they would provide plaintiff with all
three items. Accordingly, these motions willdenied as moot, without prejudice to their
renewal should defendants fail to provide thpetdape transcriptnd deposition transcript.

Plaintiff also seeks appointment of counseltiag that he is ingerienced in litigation
and has been suffering from double vision, blurrinasd, burning in his eyes since 2013. EC
No. 191. District courts lack #wority to require counsel topeesent indigent prisoners in
section 1983 caseddallard v. United States Dist. Court, 490 U.S. 296, 298 (1989). In

exceptional circumstances, the court may recaresittorney to voluntarily represent such a
3

them

not




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

plaintiff. See 28 U.S.C. § 1915(e)(Tgerrell v. Brewer, 935 F.2d 1015, 1017 (9th Cir. 1991);
Wood v. Housewright, 900 F.2d 1332, 1335-36 (9th Cir. 1990). When determining whether
“exceptional circumstances” exist, the court magstsider plaintiff's likelihood of success on the
merits as well as the ability of the plaintiff to adii@te his claims pro se light of the complexity
of the legal isses involved.Palmer v. Valdez, 560 F.3d 965, 970 (9th Cir. 2009) (district court
did not abuse discretion iredlining to appoint counsel)The burden of demonstrating
exceptional circumstances is on the plaintitf.

While plaintiff may be an inexperienced liigpr, the issues presented by this case arg
straightforward (i.e., whether defendants subjeptauhtiff to excessive force or failed to
intervene when others subjected plaintiff to essbee force). And whil@laintiff argues that his
inability to litigate effectivelyis evidenced by the denial of some motions to compel (and his
failure to properly seek discoveryhe court cannot conclude thaaippitiff is unable to effectively
present his claims based on a single adverse rgargcularly in light of plaintiff's partially
successful opposition to defendantstion for summary judgmentee Wilborn v. Escalderon,

789 F.2d 1328, 1331 (9th Cir. 1986) (that a pro aepff finds litigation difficult does not

174

amount to a showing of exceptional circumstancéspaddition, plaintiff has not shown that the
eye condition he developed in 2013 prevents hamfeffectively presemg his case. Plaintiff

has presented no evidence detailing the natuegtent of his eye impairment. The court note

U7

that plaintiff has made many filings duringdasince 2013 despite that impairment. Lastly,
plaintiff has made no showing on the likelihabdt he will succeed on his claims against
defendants. For these reasons, the court firrdsettteptional circumstances are not present in
this case and will therefore deny the request for counsel.

Finally, plaintiff asks the coutb appoint a psychiatric expdd testify “about the effects
the excessive force has had on [plaintiff's] mehtdlth” at trial. Under 28 U.S.C. § 1915,
federal courts may permit an indigent partyil® $uit without prepaying fees and costs. That
statute does not authorize courtstbsidize witness fees, howevétadsell v. IRS 107 F.3d
750, 752-53 (9th Cir. 1997) (relying dedder v. Odel, 890 F.2d 210, 211-12 (9th Cir. 1989) (per

curiam)).
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Though the court cannot pay for the expertrgliiseeks, Federal Rule of Evidence 70
authorizes the court to apposnneutral expert withess and appor the fee among the parties.
Where, as here, one party is indigent, the deastdiscretion to apportion the entire fee to the
other side.McKinney v. Anderson, 924 F.2d 1500, 1511 (9th Cir. 199{#acated and remanded
on other grounds by Helling v. McKinney, 502 U.S. 903 (1991). Plaintiff appears to seek an
expert to testify on his behalf,theer than a neutral expert, and tbat reason, the request must

denied. To the extent that plaintiff seekpaintment of a neutral expert, he has made an

insufficient showing that a neutrakpert is needed to promote acearact-finding in this action.

See Gortonv. Todd, 793 F. Supp. 2d 1171, 1177-78 (E.D. Cal. 2011) (the court’s determina
appoint a neutral expert is guidey its consideration of whetheralexpert will promote accura
fact-finding, the ability of the indigent party ¢dtain an expert on his own, and the significan
of the rights at stake ithe case). Accordinglyhe motion for appointmemtf a neutral expert is
denied.
II. Order
For the reasons stated abpneés hereby ORDERED that:
1. Plaintiff's March 26, 2014 motion for substiton (ECF No. 172) is deemed amend
to name Roy Chatham as the proper party for substitution;
2. Defense counsel shall serve a copy ofnitiis motion for substitution, along with a
copy of this order, on Roy Chatham;
3. Roy Chatham shall have 21 days from the déthis order to file an opposition or
statement of no opposition to the motion for substitution;
4. Plaintiff's March 30, 2015 motions to ewel (ECF Nos. 188, 189, and 190) are

denied without prejudice as moot;

5. Plaintiff's April 2, 2015 motion for appointmenf counsel (ECF No. 191) is denied;

and
i
i
i
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6. Plaintiff’'s April 2, 2015 motion for appointmenf a psychiatric expert (ECF No. 19

is denied.

v s D ST
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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