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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF CALI FORNI A
WLLIAM S. No. Gv. S-05-1217 DFL CW
Do Menor andum of Opi ni on
Plaintiff, and O der

V.

LASSEN COUNTY; MELODY BRAWLEY;
KEVI N MANNEL; LYNNE MARGOLI ES;
KI M PERKI NS; and RONALD
VOSSELOR,

Def endant s. /

Plaintiff Wlliam$S. (“WIlliant) sued Lassen County
(“Lassen”) and numerous individual defendants all eging inproper
public disclosure of his nedical condition. Follow ng the
di sm ssal of the individual defendants, only Lassen remains as a
defendant in this action. Lassen noves for summary judgnent on

Wlliams intentional infliction of enotional distress (“IlED)

and Anericans with Disabilities Act (“ADA’) cl ai ns.

reasons below, the court GRANTS the notion in part.

For the
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l.

On February 23, 2004, Lassen hired WIlliamas a soci al
worker. Def’s SUF f 1. On August 16, 2004, WIliam/l earned
froma client that his name was anmong 50 to 100 on a |ist of
i ndi viduals with conmuni cabl e di seases posted in Lassen’s Mudi -
Cal eligibility office. 1d. 1 21-22, 25. The list noted the
specific illnesses of sonme individuals served by the office,
including Wlliam Pl.’s SUF f 4. A Lassen enpl oyee cl ai ns
that the list’s “purpose was to give information to eligibility
wor kers that had to interview people that had conmuni cabl e
di seases so that the eligibility worker woul d be nore prepared
to interview them” Johnson Depo. 10:22-25. Lassen states that
the list was first placed on the wall between 1994 and 1996.
Def.”s SUF § 24. WlIlliamstates that it was posted prior to
1999. Pl.’s SUF T 4. Melody Braw ey, Director of Lassen Wirks &
Communi ty Social Services, learned of the list in the spring of
2004. Def.’s SUF f 28. Brawl ey instructed a caseworker
supervisor to destroy the list by shedding it, although the
parties dispute whether Brawl ey acted properly. See Pl.’s Resp.
to Def.’s SUF § 29. WIlliamalleges that he was “enbarrassed and
di straught” after being notified that his nanme had been
di splayed on the list. Pl.’s Resp. to Def.’s SUF | 17.

On February 2, 2005, Wlliamfiled a claimformw th Lassen

regarding his inclusion on the posted list. WIlliam$S. v.
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Lassen Co., et al., S-05-1217, 2006 W 3388531, at * 1-2

(E.D.Cal. Nov. 11, 2006). In the claim WIIliamunnecessarily
di scl osed his condition and did not request that the information
be kept confidential. 1d. Lassen, consistent with its practice
at the time, posted Wlliams claimformon the internet by
linking it to the online agenda for the neeting at which it was
to be discussed. 1d. WIlliamobjected to the public posting of
his claimformand requested that Lassen renove it fromthe
internet.! He states that he was “upset because his nedical
condition continuously renmained on the internet after he
repeatedly requested that it be withdrawmm.” Pl.’s Resp. to
Def.’s SUF f 17.

The sanme nonth Wlliamfiled his claim Lassen pronoted
himto social worker Il status. WIIliam Depo., Jan. 25, 2006,
112:4-9. A supervisor later asked himto apply for a social
worker 111 position, but Merit Systens, the organization
responsi bl e for human resources deci sions, decided that he
| acked sufficient experience for the position. Id. at 112:13-
21. Thereafter, Lassen pronoted himto “lead social worker,” a

position he held for two or three weeks before resigning. Id.

at 112:22-113:7. WIlliam does not believe that the discl osure

! The court previously held that WIIliamhad no reasonabl e

expectation of privacy to the information he voluntarily
disclosed in the claimform WIlliam$S., 2006 W. 3388531, at
*1-2.
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of his condition affected his performance reviews. 1d. at
109: 10-22. Rather, he states that his co-workers were typically
“very conplinmentary” about his work. 1d. at 212:11-14.
.
WIlliamalleges that he was the victimof intentional
infliction of enotional distress under California |law and a
hostil e work environnent under the Anericans with Disabilities

Act. These clainms are addressed individually bel ow

A. Intentional Infliction of Enotional Distress

W1l liam argues that Lassen County intentionally inflicted
severe enotional distress upon him An IIED claimrequires “(1)
extrenme and outrageous conduct by the defendant with the
intention of causing, or reckless disregard of the probability
of causing, enotional distress; (2) the plaintiff’s suffering
severe or extrenme enotional distress; and (3) actual and
proxi mate causation of the enotional distress by the defendant’s

out rageous conduct.” Christensen v. Superior Court of Los

Angel es County, 54 Cal.3d 868, 903 (1991) (citations omtted).

Moreover, “[i]t is not enough that the conduct be intentional
and outrageous. It must be conduct directed at the plaintiff,
or occur in the presence of a plaintiff of whomthe defendant is
aware.” 1d. at 903.

WIlliamalleges that Lassen, the only remai ni ng def endant,

“failed to pronote and adopt a systeni requiring enployees to
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protect enployee privacy rights and confidential nedical
information. SAC Y 45. WIIliamargues that Lassen denonstrated
its disregard for such rights by tolerating the office posting
of the communi cabl e di sease |list and the internet posting of
Wlliam s claimformdisclosing his condition. These clains
lack nmerit. Even assum ng that Lassen’s conduct was outrageous,
Wl liam does not denonstrate that Lassen’s alleged failure to

i npl ement a privacy policy was intentionally directed at him or

occurred in his presence. See Christensen, 54 Cal. 3d. at 903.

Lassen presents evidence of various efforts to enforce a county-
wi de privacy policy. Def.’s SUF  10. Wlliamfails to present
evi dence showi ng that Lassen intentionally abandoned establi shed
policy or followed a different policy to inflict enotional
di stress upon him? Therefore, the court GRANTS summary j udgnent
as to the Il ED cl ai m agai nst Lassen for its conduct.

Wl liam al so argues that Lassen should be held responsible
for the conduct of its enployees. “A public entity is |liable
for injury proximately caused by an act or om ssion of an

enpl oyee of the public entity wthin the scope of his enpl oynent

2 Wlliam s response to Lassen’s evidence regarding its

county privacy policy does not create a material dispute of
fact. See Pl.’s Resp. to Def.’s SUF § 10. WIIliam asserts

W thout evidentiary support that Lassen maintained a policy of
posti ng conmuni cabl e di sease |lists w thout perm ssion of those
named. See Celotex Corp. v. Catrett, 477 U S. 317, 324

(1986) (requiring “the nonnoving party to go beyond the

pl eadi ngs” to create a material dispute of fact).

5
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if the act or om ssion would, apart fromthis section, have
given rise to a cause of action against that enployee or his
personal representative.” Cal. Gov. Code § 815.2(a). Lassen
argues that Wlliams decision to dismss with prejudice his

cl ai mrs agai nst Lynne Margolies, Kevin Mannel, and Mel ody Braw ey
bars himfrom pursui ng clains agai nst Lassen based upon the

enpl oyees’ conduct. See O Hara v. Teansters Local Union No.

856, 151 F.3d 1152, 1159 (9th CGr. 1998). Lassen overstates the
effect of the dism ssals.

Plaintiffs are nasters of their claimand nay add or drop
parties as allowed by applicable rules of procedure. See Fed.
R Cv. Pro. 21. The res judicata doctrines vaguely invoked by
Lassen protect “litigants fromthe burden of relitigating an
identical issue with the sane party or his privy and .
pronot[e] judicial econony by preventing needless litigation.”

Par kl ane Hosiery Co. v. Shore, 439 U S. 322, 326 (1979). Such

concerns are not present here. Although WIllianm s respondeat
superior clains agai nst Lassen concern the sanme conduct as his
cl ai ns agai nst the dism ssed enpl oyee defendants, Lassen was not
a party or in privity wiwth a party to Wlliam s di sm ssal

agreenent. See Carden v. Oto, 37 Cal.App.3d 887, 892 (1974)

(di scussing requirenents for privity between enpl oyee and
enpl oyer for res judicata purposes). The dismssals bar WIIliam

fromlater pursuing an action against the enpl oyee defendants
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for the conduct alleged here, but |eave himfree to pursue

exi sting clains against the remaining party, Lassen.
WIlliamalleges that Lassen enpl oyees Margolies, Mnnel,

and Brawl ey “made know edge about the Plaintiff and his nedical

condition available to the public without his authority or

consent” and “made statenents . . . that hold the Plaintiff in

di sdain without regard to his work and conpetency but only with

regard to his nmedical condition.” 2AC 1Y 42-43. WIIliam

al l eges that the enployees directed their actions at him and

often acted in his presence. See Christensen, 54 Cal. 3d. at

903. For exanple, Wlliamclainms that: (1) Margolies circul ated
an inter-office neno reconmmendi ng agai nst hiring himdue to his
prior EECC conpl aint and medical condition,® WIIiam Depo., Jan.
25, 2006, 183:9-19; (2) Mannel refused to renove his claimform
fromthe internet and told himthat he should “get over” the
fact that his nedical condition had been publicly disclosed,
WIliam Depo., Jan. 25, 2006, 92:8-17; and (3) Brawl ey was aware
of the comuni cable list but intentionally took no action until
others raised the issue and unreasonably del ayed destruction of
the list followng WIlliams conplaints, conpare Braw ey Depo.,

15:1-19 wth Johnson Depo., 15:16-16:09.

3 The parties dispute the authenticity of this nmeno.

7
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A material dispute of fact remains as to whether the
enpl oyees’ actions rise to the | evel of conduct actionable in an
I1ED claim Construing the facts in the |ight nost favorable to
Wlliam the court finds that the alleged actions of Lassen
enpl oyees were sufficiently severe that a reasonable trier of

fact could find themextrene and outrageous. See Bundren v.

Superior Court of Ventura Co., 145 Cal.App.3d 784, 792

(1983) (hol di ng questions of unreasonabl eness and out rageousness
are nore appropriately decided by a trier of fact hearing |ive

testinony than on sunmary judgnent); see al so Johnson v. Hawe,

338 F.3d 676, 687 (9th Cir. 2004)(“The determ nation of whether
conduct is outrageous is ordinarily a jury question, but the
court nust initially determne if reasonable mnds could differ
on whet her the conduct was so extrene as to result in
l[tability.” (internal quotation marks and citation omtted)).
Therefore, the court DEN ES sumrary judgnent as to the II1ED

cl ai m agai nst Lassen for the conduct of its enpl oyees.

B. Hostil e Work Envi r onment

WIlliamargues that Lassen violated the ADA by creating a
hostil e work environnment when it disclosed his nedical condition
and failed to take requested renedial action. WIIliam does not
cite specific sections of the ADA for his hostile work
environnent claim The Ninth GCrcuit “has not yet held that

such a claimexists, let alone what its source in the statute
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m ght be.” See Brown v. Cty of Tucson, 336 F.3d 1181, 1190 n.

14 (9th Cr. 2003). The court finds that Wlliam s hostile work
envi ronment cl aimnost closely resenbles an ADA discrim nation
claim 42 U S. C 8§ 12112(a), and construes it as such. Section
12112(a) bars discrimnation based upon disability “in regard to
j ob application procedures, the hiring, advancenent, or

di scharge of enpl oyees, enpl oyee conpensation, job training, and
other terns, conditions, and privileges of enploynent.” “[T]he
ADA out | aws adverse enpl oynent deci sions notivated, even in
part, by aninmus based on a plaintiff's disability or request for

an accommodation.” Head v. d acier Northwest Inc., 413 F. 3d

1053, 1065 (9th Cir. 2005).

Wlliamfails to denonstrate that a dispute of materia
fact exists as to whether he suffered an adverse enpl oynent
action.* In his opposition, WIliamnotes four instances of
all eged discrimnation by Lassen. First, he alleges that
Margolies circulated a neno demandi ng that his enpl oynent offer
be rescinded due to his earlier EEOCC clai mand nedi cal
condition. WIIliam Depo., Jan. 25, 2006, 183:9-19. Despite the

letter, Lassen nmaintained its offer and WIlliam accepted it.

4 WIlliamalleges in his Second Anended Conpl ai nt that Lassen

failed to give himan interview or hire himfrom 1999 until 2004
because of his nedical condition, Y 7-9, but does not raise
this conduct in his opposition to Lassen’s sumrmary judgnent
notion or provide evidence sufficient to create a materi al

di spute of fact. See Celotex Corp, 477 U.S. at 324.

9
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SAC § 12. Second, he alleges that Lassen disclosed his
condition on the internet and refused to renpbve it upon his

requests. See Wlliam$S., 2006 W. 3388531, at *1; see also

Wl 1liam Depo., Jan 25, 2006, 92:8-17. WIIliam does not allege
that the posting had any adverse effect upon the terns,
conditions or privileges of his enploynent. The posting was the
result of his own activity that was unrelated to his enpl oynent.
Third, he alleges that Lassen was generally non-responsive to
viol ations of his privacy and that an enployee told himto “get
used to it.” WIIliam Depo., Jan 25, 2006, 92:8-17. Again,

Wl liam does not allege that the |lack of action by Lassen or
subsequent comments by its enpl oyees affected his enpl oynent
status. The list at issue was not a |ist of enployees, but of
persons who received services fromthe Lassen office. Fourth,
WIlliamalleges that his superiors, to conpensate himfor their
prior actions, encouraged himto apply for positions for which
he did not qualify. He relies entirely on his own assertions in
expl aining his superiors’ notivations and cites no authority
hol di ng encouragenent for pronotion, even if futile, to anount
to harassnent. Moreover, although WIlliamdid not receive the
pronotion at issue, he admts that his |lack of qualifications,
not ani nus based on his disability, resulted in the denial. 1d.

at 112: 4-115: 6.

10
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Lassen presents sufficient evidence to rebut Wllianis
clainms of disability-based aninmus. WIlliams tw perfornmance
reviews during his tenure at Lassen found his work to be “above
satisfactory to excellent.” 1d. at 109:10-22. Although WIIiam
resigned fromhis position, he does not allege that conditions
were so intolerable at the tinme as to make his resignation a

constructive discharge. Wallace v. Cty of San Diego, 479 F.3d

616, 625-26 (9th G r. 2007)(“Constructive di scharge occurs when,
| ooking at the totality of the circunstances, a reasonable
person in [the enployee' s] position would have felt that he was
forced to quit because of intol erable and discrimnatory working
conditions.” (internal quotation marks and citation omtted)).
Wlliamfails to create a dispute of material fact as to whether
Lassen subjected himto an adverse enpl oynent action because of
his condition. Therefore, the court GRANTS sunmary judgnment as
to the ADA claim
[T,

For the above reasons, the Court GRANTS sunmary judgnment as
to Wlliams II1ED cl ai magai nst Lassen for its actions as a
county and Wlliams ADA claim The Court DEN ES summary
judgnment as to Wlliams |I1ED cl ai magai nst Lassen for the

actions of its enpl oyees.
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I T 1S SO ORDERED.

Dat ed: June 4, 2007

/sl David F. Levi
DAVI D F. LEVI
United States District Judge
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