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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JOHN D. SVELUND, )
)
Petitioner, ) CASE NO. 2:06-cv-00500-RSL-JLW
)
V. )
)
D.K. SISTO, WARDEN, ) REPORT AND RECOMMENDATION
)
Respondent. )
)
l. SUMMARY

Petitioner John Svelund is cuntly incarcerated at the @farnia State Prison, Solan

in Vacaville, California. He was convicted byuay of one count of second degree murder i

Los Angeles County Superior Court on Octob®8y1987. He is currently serving a senten

of fifteen-years-to-life with the possibility of pale and has filed a petition for writ of habes

! Because D.K. Sisto is currently the waragrthe institution in which petitioner is
incarcerated, the Court has substituted his name for that of the original respondent, TonsS€are)
Federal Rule of Civil Procedure 25(d).
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corpus, under 28 U.S.C. § 2254, with the aasist of counsel, challenging his 2002 parol
denial by the Board of Parole Hearingsiué State of California (the “Board?)(SeeDocket
1.) Petitioner contends his due process rigleie violated when the Board: (1) denied hin
parole based upon insufficient evidence and itaole factors, none of which he contends
supports a finding of current dangerousness¢@gluded his parole plans were inadequal
because the Board failed to ensure his wifietst current letter regarding his parole plans
was in the Board's file; (3) found petitionerléa to accept responsibility for the crime
because petitioner would not agreith the prosecutor’s version of events; (4) failed to grz
petitioner a parole tease date after lmmplied with the Board’s 1999 parole release

requirements; and (5) was biased due to predsyithen-Governor Gray Davis’ “no parole’
policy. (See id. Petitioner also claims Califiola Code of Regulations Title 15 §
2402(c)(1)(A-E) is unconstitutionally vague, andtthis sentence is disproportionate to his
offense in violation of his Eighth Amendmnterght to be free from cruel and unusual
punishment. $ee id).

Respondent has filed an answer to thetipatitogether with relevant portions of the
state court record, and petitioner has fildthaerse in response to the answé&eeDkts. 9 &
10.) The briefing is now complete and thistteais ripe for review. The Court, having

thoroughly reviewed the recoeshd the briefing of both parserecommends the Court deny

the petition and dismiss this action with prejudice.

% The Board of Parole Hearings replaced tharBaf Prison Terms, which was abolished ¢
July 1, 2005.SeeCalifornia Penal Code 8§ 5075(a).
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In a separate case, this Court has already denied petitioner’s challenge to the d
parole at dater hearing. The details are set forth in notafta.

Il. STANDARD OF REVIEW

The Anti-Terrorism and Effective Deathrigdty Act of 1996 (“AEDPA”) governs thi
petition as it was filed after the enactment of AEDFS%ee Lindh v. Murphy21 U.S. 320,
326-27 (1997). Because petitioner is inthstody of the California Department of
Corrections pursuant to a state court judgim2® U.S.C. § 2254 provides the exclusive
vehicle for his habeas petitiolseeWhite v. Lambert370 F.3d 1002, 1009-10 (9th Cir. 200
(providing that § 2254 is “the exclusive vehitde a habeas petition by a state prisoner in
custody pursuant to a state court judgment, evleen the petitioner is not challenging his
underlying state court conviction.” Under AEDPA, a habeas petition may not be grante
with respect to any claim adjudicated og therits in state court unless petitioner
demonstrates that the highesttstcourt decision rejecting Ipgtition was either “contrary tg
or involved an unreasonable $ipation of, clearly establishdéederal law, as determined b
the Supreme Court of the United States,"vasis based on an unreasonable determinatior
the facts in light of the evidence peased in the State court proceeding.” 28 U.S.C.

§ 2254(d)(1) and (2).

As a threshold matter, this Court mustexsain whether relevd federal law was
“clearly established” at the time of the stateit’s decision. To make this determination, t
Court may only consider the holdings, as ogao® dicta, of the United States Supreme
Court. SeeWilliams v. Taylor529 U.S. 362, 412 (2000). Itasso appropriate to look to

lower federal court decisions to determine wihat has been “clearly established” by the
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Supreme Court and the reasblesmess of a particular plication of that law.See Duhaime v,

Ducharme 200 F.3d 597, 598 (9th Cir. 1999). Iistbontext, Ninth Circuit precedent
remains persuasive but not binding authorBgeWilliams 529 U.Sat 412-13Clark v.
Murphy, 331 F.3d 1062, 1069 (9th Cir. 2003).

The Court must then determine whetherdtage court’s decisiowas “contrary to, or
involved an unreasonable application@é&arly established Federal lanSee Lockyer v.
Andrade 538 U.S. 63, 71 (2003). “Under the ‘contrémyclause, a fedefdabeas court may
grant the writ if the stateotirt arrives at a conclusion opjtesto that reached by [the
Supreme] Court on a question of law or if the state court decides a case differently tha
Court has on a set of matdlyandistinguishable facts."Williams 529 U.S. at 412-13.
“Under the ‘unreasonable application’ clause,defal habeas court may grant the writ if th
state court identifies the corregdverning legal principle frorfthe] Court’s decisions but
unreasonably applies thaimeiple to the facts of the prisoner’s caséd’ at 413. At all
times, a federal habeas court must keep in mind that it “may not issue the writ simply b
[it] concludes in its independent judgment that the relevant stateesmision applied clearl
established federal law erroneously or incdiyecRather that application must also be
[objectively] unreasonable.id. at 411.

In each case, the petitioner has the buaferstablishing that the state court decisic
was contrary to, or involved an unreasonabldiegtion of, cledy established federal law.
See28 U.S.C. § 2258aylor v. Estelle94 F.3d 1321, 1325 (9th Cir. 1996). To determing
whether the petitioner Bamet this burden, a federal habeas court normally looks to the |

reasoned state court decision because subseguexplained orders upholding that judgms
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are presumed to rest on the same gro8ek Ylst v. Nunnemaké&01 U.S. 797, 803-04
(1991);Medley v. Runnel$06 F.3d 857, 862 (9th Cir. 2007).

Finally, AEDPA requires federal courts tosrgiconsiderable defence to state court

decisions, and state courts’ fadttiadings are presumed correc®ee28 U.S.C. § 2254(e)(1).

Federal courts are also bound by aessainterpretation of its own lawsSee Murtishaw v.
Woodford 255 F.3d 926, 964 (9th Cir. 2001) (citirgwell v. Ducharme998 F.2d 710, 713
(9th Cir. 1993)).

[I. PRIOR STATE CQJRT PROCEEDINGS

Respondent concedes in his answer pleditioner has properlgxhausted his state
court remedies and timely filed all bis federal claims for relief.SgeDkt. 9 at 2.) Once it
has been determined that a petitioner’s claims have been exhausted, this Court typical
to the state courts’ orders upholding the Boad#sision to determine whether they meet t
deferential AEDPA standardSeeYlst 501 U.S. at 803-04. In denying the petition, the La
Angeles County Superior Court issued a readatecision addressing ma(but not all) of
petitioner’s due process claim§he superior court found thatette was sufficient evidence
support the Board’s decision to deny a pardiease date, but that it was “improper for the
Board to infer from these facts that the wictvas abused.” (Dkt. 1, Exh. Hat 4.) The
superior court further concluded the Board ageperly in consideng a prior conviction fo
carrying a loaded firearm; but thiais arrest for throwing a substze at a vehicle “. . . absen
corroborating evidence . . . [did not]gport a finding of unsuitability.” 1d.) The superior
court failed to address petitioner’s remainfaderal constitutional aims. The California

Court of Appeal affirmed the superiaowt’s decision, specifidiy upholding the lower
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court’s findings. $ee id.Exh. I.)

When a state court issues a decision emtlerits but does not provide a reasoned
decision as to all issues presented, we mawew the record ingeendently to determine
whether the state courts’ decisiamsre contrary to or invod an unreasonable applicatior
of Supreme Court holdingsSee Delgado v. Lewi223 F.3d 976, 981-82 (9th Cir. 2000).
Accordingly, this Court must conduct an indegent review of all opetitioner’s federal
constitutional claims, except his due pregelaim that the Board’s decision was not
supported by “some evidence.” Although oeview of the recal is conducted
independently, we continue to show defereto the state court’s ultimate decisi@ee
Pirtle v. Morgan 313 F.3d 1160, 1167 (9th Cir. 2002).

V. BACKGROUND

The Board’s 2002 report summarized the fatthe crime, as set forth in the
California Court of Appeal decsin on direct review, as follows:

[It] was established that in latlanuary 1987, as the . . . inmate
sat at the bar at the Torch Club in Long Beach, he called
Cynthia Parrish, P-A-R-R-I-S-H, who was seated at the
opposite end of the bar[,] a thief. He further accused her of
stealing something from his homélthough she denied it, the
inmate said quote, “all right, I'ijet even with you,” end quote.
The inmate was seen leaving the Torch Club with Parrish at
approximately 1:00 a.m. on February 24th, 1987. Victim
Parrish’s body was discovered iretenow in a desolate area off
the Golden State Freeway late thie afternoon oFebruary the
25th. The snow had begun to fall on the afternoon of February
24th and there was no snow under the body. The cause of death
was strangulation and the body evidenced signs of struggle.
Following the inmate’s arrest, police obtained a warrant
authorizing the search of his apartment. A search of his
residence disclosed two hunting kesv Jeffrey Day, a friend of
the inmate’s, testified that Head never seen knives other than
kitchen knives in the inmate’s apartment. On two occasions,

I
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01

02 the bartender of the TorciClub had observed knives in
Parrish’s purse, including a five-inch hunting knife.

03

04| (Dkt. 1, Exh. A at 9-10.) The Board then rgealitioner’s version of the events, which was

05 | taken from the initial paroleonsideration hearing report:

06 In an interview on January 26th, 1996, inmate Svelund said he
did cause Cynthia Parrish to chakedeath. He still maintains

07 he was in the act of defendingnself from a knife attack by
victim Parrish when the deatlecaurred. Inmate Svelund admits

08 to being an acquaimae of Parrish. Both he and the victim
were patrons of the Torch @i, a neighborhood bar. Inmate

09 Svelund claims victim Parrish wascocaine addict, that he had
invited her over on the night tthe crime to smoke a joint in his

10 apartment. According to inmate Svelund, he only invited
Parrish over for company, buictim Parrish believed he was

11 interested in sex. When he tdidr he wasn't interested in sex,
she apparently became upsetdgulled a knife on him. He

12 believes she may have beconmgiy because she was in need
of money for her cocaine habitinmate Svelund related that

13 Parrish swiped at him several @8 with the knife before he
grabbed her knife handle with one of his hands and her throat

14 with the other. Hehen pinned her to thground until she let go
of the knife and went unconscioudHe then kicked the knife

15 away believing victim Parrishad only passed out. When she
did not regain consciousnesBe said he panicked. After

16 debating for an hour or so, he decided to attempt to conceal the
crime by dumping the body in the mountains. He said he

17 disposed of the victim’s knife with the body. Inmate Svelund
said information came out duringettrial that the victim Parrish

18 had a history of prostitution. Although Parrish had been to
inmate Svelund’s apartment prior to the night of the offense, he

19 claims to have no knowledgef her being a prostitute.
According to Svelund, the huntirkives found in his residence

20 during a search did belong to him even though his friend,
Jeffrey Day, had no knowledge of them. In late January 1987,

21 inmate Svelund did accuse Parrish of stealing something from
his apartment while they were at the Torch Club, at the Torch

22 Club bar. He said that thmissing property was about $10
dollars [sic] worth of marijusan Inmate Svelund claimed he

REPORT AND RECOMMENDATION - 7
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did not retaliate against her inyaway and said he did not want

to hold a grudge because it was such a minor loss and he could

not prove she took anything. nrate Svelund said he never

used any other substances tesimarijuana and alcohol. On

the night of the crime, he was under the influence of both

substances.
(Dkt. 1, Exh. A at 10-12.Petitioner was tried by a juand convicted of second degree
murder on October 23, 1987, in Los Angeles County Superior CceeDkt. 9, Exh. 1.)
He began serving his sentence of fifteen-y¢ailife with the possibility of parole on
December 30, 1987.S€eDkt.1, Exh. A at 1.) His minimumligible parole date was set for|
June 12, 1997.(See id. Petitioner has now been incardetafor approximately twenty-twg
years for this offense.

The parole denial, which is the subject of this petition, folloagdrole hearing held
on September 12, 2002SdeDkt. 1 at 1.) This was pétiner's second subsequent (third
overall) parole release hearifigSee idat 1-2.) All prior and deast one subsequent requ
for parole were also denied. After his 2002 derpetitioner filed an adinistrative appeal o

the Board’s decision, as well as habeas copgtiions in the Los Angeles County Superio

Court, and the California Court of Appeal and Supreme C¢8de id.Exhs. B, H, |, and J.)

3 The 2005 Board Report stated that petitioner'simum eligible parole date was October
11, 1997. $eeCase No. 2:07-cv-01251-RSL-JWL, Dkt. 10, Exh. 4 at 1.) In this case, the Boarg
stated petitioner’s minimum eligible ypde date was June 12, 1996e€Dkt. 1, Exh. A at 1.)
Respondent is directed to notify the Board of this discrepancy so that it can be corrected prior
petitioner’s next parole hearing.

“In 2007, after this petition was filed, petitionproceeding pro se, filed a federal habeas
corpus petition challenging his thisdibsequent (fourth overall) paraensideration hearing. This
Court denied the petition on the merits on November 23, 20®8eC@ase No. 2:07-cv-01251-RSL-
JLW, Dkts. 24 & 25.) Thus, this Court has alreadgaied a challenge to a parole denial which wa
later than the one involved in this case. Petititraarfiled a notice of appeal in the other cagze(
id., Dkt. 26.) Inexplicably, the Board’s 2002 and 20@%ring transcripts reflect two vastly differen
records with regard to petitioner’s parole suitability.
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As discussedsupra those petitions were unsuccessfiBed id. This federal habeas petitio
followed. Petitioner contends the 2002 deniath®y Board violated his federal constitution
rights. Thus, the habeas pietn before this Court does nafttack the propriety of his
conviction or sentence.

V. FEDERAL HABEAS CHALLENGES TO STATE PAROLE DENIALS

A. Due Process Right to be Released on Parole

Under the Fifth and Fourteenth Amendrnseto the United States Constitution, the
government is prohibited from depriving an inmatdife, liberty or property without the du
process of law. U.S. Const. amends. W XIA prisoner’s due mrcess claim must be
analyzed in two steps: the first asks whetherdfate has interferedtiva constitutionally
protected liberty or properinterest of the prisonernd the second asks whether the
procedures accompanying that interference were constitutionally suffigignDep’t of
Corrs. v. Thompsqm90 U.S. 454, 460 (198PBass v. Cal. Bd. of Prison Terd$1 F.3d
1123, 1127 (9th Cir. 2006).

Accordingly, our first inquiry is whetmeetitioner has a constitutionally protected
liberty interest in parole. The Supreme Cauticulated the governingile in this area in
Greenholtz v. Inmates of Neb. Per®l2 U.S. 1 (1979), arBoard of Pardons v. Allel82

U.S. 369 (1987).See McQuillion v. Duncar806 F.3d 895, 902 (9th Cir. 2002) (applying

“the ‘clearly established’ framework @reenholtzandAllen” to California’s parole scheme)).

The Court inGreenholtadetermined that although thaseno constitutional right to be
conditionally released on parole, if a statatutory scheme employs mandatory languag

that creates a presumption that parole reledsbevgranted if certainlesignated findings ar

n

al

D
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made, the statute gives rise to a constitutional liberty integesdGreenholtz442 U.S. at 7,
12;Allen, 482 U.S. at 377-78.

As discussednfra, California statutes and regulats afford a prisoner serving an
indeterminate life sentence an expectation oblpaunless, in thaudgment of the parole
authority, he “will pose an unreasonable risk aigkr to society if released from prison.” 1
CCR 8§ 2402(a). The Ninth Circuit has thereforlkel ileat “California’s parole scheme gives
rise to a cognizable liberty interest in release on pardeQuillion, 306 F.3d at 902. To
similar effect,lrons v. Carey505 F.3d 846, 850 (9th Cir. 2007) held that California Penal
Code 8 3041 vests all “prisonemhiose sentences provide for pessibility of parole with a
constitutionally protected liberty interesttime receipt of a parolelease date, a liberty
interest that is protected byetiprocedural safeguards oétBue Process Clause.” This
“liberty interest is createahot upon the grant of a parole date, but upon the incarceration
the inmate.”Biggs v. Terhune334 F.3d 910, 915 (2003%ee also Sasd461 F.3d at 1127.

Because the Board’s denial of parolterfered with petibner’s constitutionally-
protected liberty interest, th@Sourt must proceed to the sedostep in the procedural due
process analysis and determine whether theqalures accompanying that interference we
constitutionally sufficient. “[T]he Suprent@ourt [has] clearly established that a parole
board’s decision deprives a prisoéidue process wittespect to this interest if the board’
decision is not supported by ‘semsvidence in the record.rons, 505 F.3d at 851 (citing
Superintendent v. Hjld72 U.S. 445, 457 (1985) (hahgj the “some evidence” standard
applies in prison disciplinarngroceedings)). The “some evidence” standard requires this

Court to determine “whether there is anydewce in the recorthat could support the
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conclusion reached by the disciplinary boar#lill, 472 U.S. at 455-56. AlthoudHill
involved the accumulation of good time credits rathan release on parole, later cases hg
held that the same constitutional principles apply in the parole context because both si
directly affect the duration of the prison ter®ee e.g., Jancsek v. Or. Bd. of Par8i&3 F.2d
1389, 1390 (9th Cir. 1987) (adopting the “some evidence” standard set forth by the Su
Court inHill in the parole contextgccord Sass461 F.3d at 1128-29Biggs 334 F.3d at
915; McQuillion, 306 F.3d at 904.

“The fundamental fairness guaranteedhms/Due Process Clause does not require
courts to set aside decisionspoison administrators that have some basis in fact,” howev
Hill, 472 U.Sat 456. Similarly, the “some evidence”rstiard is not an invitation to examir
the entire record, independently assess wsggcredibility, or re-weigh the evidenckl. at
455, Instead, it is there to ensure that an inimétss of parole was natrbitrarily imposed.
See idat 454. The Court iHlill added an exclamation pointttee limited scope of federal
habeas review when it upheld the findingloé prison administratodespite the Court’s
characterization of the suppioig evidence as “meager3ee idat 457.

B. California’s Statutory and Regulatory Scheme

In order to determine whether “somed®nce” supported the Board’s decision with
respect to petitioner, this Court must consither California statutesnd regulations that
govern the Board’s decision-makin§ee Biggs334 F.3d at 915. Under California law, th
Board is authorized to set release datesgaant parole for inmates with indeterminate
sentencesSeeCal. Penal Code § 3040 and 50&6seq Section 3041(a) requires the Boar

to meet with each inmate one year befihie expiration of his minimum sentence and
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normally set a release date in a manner thatpralvide uniform terms for offenses of simil
gravity and magnitude with respect to thenett to the public, as well as comply with
applicable sentencing rules. Sabson (b) of this section requirésat the Board set a relea
date “unless it determines thhe gravity of current convicted offense or offenses, or the
timing and gravity of current or past convictdtease or offenses, is such that considerati
of the public safety requires a mdengthy period of incarceratiord., § 3041(b). Pursuan
to the mandate of § 3041(a), the Board must “eistaltiteria for the setting of parole releg
dates” which take into account the number of victims of theneffeaxs well as other factors
mitigation or aggravation of the crime. dBoard has thereforegmulgated regulations
setting forth the guidelines it must follomhen determining parole suitabilitfseel5 CCR
§ 2402t seq

Accordingly, the Board is guided by the following regulations in making a
determination whether a prisoner is suitable for parole:

(a) General. The panel shall first determine whether the life
prisoner is suitable for releasm parole. Regardless of the
length of time served, a life ispner shall be found unsuitable
for and denied parole if inhe judgment of the panel the
prisoner will pose an unreasonaligk of danger to society if
released from prison.

(b) Information Considered. Allelevant, reliable information
available to the panel shall be considered in determining
suitability for parole. Such information shall include the
circumstances of the prisoner’s social history; past and present
mental state; past criminal dhory, including involvement in
other criminal misconduct which is reliably documented; the
base and other commitment offessincluding behavior before,
during and after the crime; pamtd present attitude toward the
crime; any conditions of treatmiear control, including the use

of special conditions under wihicthe prisoner may safely be
released to the community; and any other information which

se

—

1ISe

in

REPORT AND RECOMMENDATION - 12



01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

17

18

19

20

21

22

bears on the prisoner’s suitability for release. Circumstances

which taken alone may not firmlgstablish unsuitability for

parole may contribute to a pattern which results in a finding of

unsuitability.
15 CCR 88 2402(a) & (b). Subsections (c) anda(gd set forth suitability and unsuitability|
factors to further assist the &al in analyzing whether annrate should be granted parole,
although “the importance attached to any circumstance or combination of circumstance
particular case is left to the judgment of the panel.” 15 CCR § 2402(c).

In examining its own statutory andyrdatory framework, the California Supreme

Court inIn re Lawrenceecently held that the proper inquiry for a reviewing court is
“whether some evidence supports tieeisionof the Board ... that thinmate constitutes a
current threat to public safety, and not memhether some evidencenfirms the existence
of certain factual findings.’In re Lawrence44 Cal.4th 1181, 1212 (2008). The court alsg
asserted that the Board’s decision must detnates“an individualized consideration of the
specified criteria, but “[i]t is10t the existence or nonexisterafesuitability or unsuitability
factors that forms the crux of the parole decision; the significant circumstance is how tk
factors interrelate to support a conclustdrcurrent dangerousness to the publild’ at
1204-05 & 1212. As long as the evidence undegyhe Board’s decision has “some indic
of reliability,” parole has ndbeen arbitrarily deniedSee Jancsel833 F.2d at 1390. As the
California courts have noted, the Board’s disorein parole release matters is very broad
See Lawrenced4 Cal.4th at 1204. Thus, the penal code, corresponding regulations, an
California law clearly establistihat the fundamental consideaat in parole decisions is

public safety and an assessment of a prisoner’s current dangerouseesd.at 1205-06.
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C. Summary of Governing Principles

By virtue of California lawpetitioner has a constitutionl@éerty interest in release o
parole. The parole authorities may decloset a parole date only upon a finding that
petitioner’s release woulgresent an unreasonable presentafsflanger to society if he is
released from prison. Where the paroltharities deny release, based upon an adverse
finding on that issue, the role of a federal halweast is narrowly limited. It must deny reli
if there is “some evidare” in the record to support therpke authority’s finding of present
dangerousness. The penal code, correspondjjudpteons, and California law clearly supp
the foregoing interpretation.

VI. PARTIES' CONTENTIONS

Petitioner challenges the Bia’s 2002 decision to deny p&®n the grounds that th
Board’s decision violated his feidé constitutional rights. SeeDkt. 1.) Specifically, he
contends his due process rightsre violated when the Boarl) denied him parole based
upon insufficient evidence and immutable fasfarone of which he contends supports a
finding of current dangerounsss (Petitioner’s Issuedhd IX); (2) concluded his parole plarn
were inadequate because the Board failed torertss wife’s most currg letter regarding hi

parole plans was in the fi[@etitioner’s Issue Ill); (3)dund petitioner failed to accept

responsibility for the crime because petitioneuld not agree with the prosecutor’s version

of events (Petitioner’s Issue JM4) failed to grant petitioner a parole release date after h
complied with the Board’s 1999 parole release requirements (Petisidssue V); and (5)
was biased due to pressure by then-Governor Gray Davis’ “no parole” policy (Petitiong

Issue VIII). Gee id. Petitioner also claims 8§ 2402(t)(A-E) is unconstitutionally vague
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(Petitioner’s Issue Vl)and that his sentence is disproportiena his offense in violation of
his Eighth Amendment right to be free framuel and unusual punishment (Petitioner’s Iss
VII.> (See id

Respondent claims petitioner does not have a constitutionally protected liberty
interest in being released on parole, that tlvents evidence” standard is inapplicable in th
context, and that even if he does haveaqmted liberty interest, the Board adequately
predicated its denial of pale on “some evidence.”SgeDkt. 9 at 2-3 & 13-14.) In addition,
respondent asserts that petitioe€laims that the Board saiased, that the California
regulations are unconstitutionally vague and thstsentence violates the Eighth Amendm
are without merit. $ee idat 15-17.) In conclusion, respom@rgues that the state court’s
decision was not contrary to or an unreasamapbplication of United States Supreme Cou
law. (See idat 17-18.)

VIl.  ANALYSIS OF RECORD IN THIS CASE

A. Due Process Claims (Issues II-V, VIl & IX)

1. The Commitment Offense and Related Factors

The Board based its decision that petitrowas unsuitable for parole primarily up
his commitment offense, as well as upon tbisstable social history (use and abuse

alcohol), two prior arrests, safficient participation in séhelp programming, and the fa

that the District Attorney’s Oftie opposed his release on parol8eeDkt. 1, Exh. A at 54;

56.) As to suitability factors, the Board adtthat while petitionehad experienced son

health problems that prevented him from workwben he was able to work he had recei

> Petitioner’s claims begin with “Issue 11."SéeDkt. 1 at 6-7.)
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“above average work reportshiad a zero classification segrand had only received thr
115’s in over twenty-two yeais incarceration, with the & one occurring in 1994.Sée id
at 56.) “When misconduct is believed to be alation of law or is not minor in nature,
shall be reported on a CDC Form 1@ ev.7/88), Rules Violation Report.’Seel5 CCR
8 3312 (a)(3).

The Board recommended that petitioner clatgpa vocation, renmadisciplinary-free
and participate iself-help and therapy programmingsegDkt. 1, Exh. A at 57.) In additior

the Board noted that petitioner’s relationshiphwiis wife was “going to be very important’

once petitioner’s parole plans were at issugee(idat 57-58.) Because the last letter in the

record was from 1996 and petitioner intendedvte With his wife upon his release, the Boz
advised him to “make sure you get letters fitoen indicating that you arstill together, that
she’s still going to provide you a home. If nbthat's over with, theryou're going to have
to make other plans. Submit those plansgetchelp in regard to those new plansSe¢ id)
The Board’s findings track many of the appble unsuitability and suitability factors
listed in 88 2402(b), (c) and (d). After corsithg the evidence itine record, the Board
denied petitioner a parole release date and hesegrole suitability hering for two years.

(See idat 56.)

ee

t

-

ard

\*ZJ

With regard to the circumstances of thenoaitment offense, the Board concluded that

the “number one reason [we denied you a parddase date] is becaustethe life crime.”
(See id.Dkt. 9 at 14.) This conclusion waspported by Board’s finding, as discussagra
that a month after petitioner threatenee ¥ictim for allegedly stealing ten dollars of

marijuana from him, he invited her backhis apartment and a struggle ensuegkeDkt. 1,
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Exh. A at 54-55.) After petitiomestrangled the victim to death, he attempted to hide the
in a remote mountain locationSée idat 55.) The Board them found that the crime wa
carried out in “a cruel manner, a manner wtdelmonstrates a callodssregard for human
suffering.” Seed. at 54.) Seel5 CCR § 2402(c)(1)(D). The Board also found that the
victim was abused during the commission of the cringee(idat 54.) The Los Angeles
County Superior Court and Calihia Court of Appeal subgaently determined, however,
that there was insufficient evidence to suppleetfinding that the victim was abuse&eé
id., Ex. Hat 3-4 n.1 & 1.)Seel5 CCR § 2402(c)(1)(C).

Petitioner argues that the facts of thisecase not as egregious as the facts of man
second degree murder cases and thus dossotaithe level afhe commitment offense
factors set forth in 8 2402(c)(1pee Irons505 F.3d at 849 (where @ner shot the victim
twelve times and after he complained of pain, petitioner stabbed him in the back twice,
wrapped the body in a sleeping bag, left it in@mdor ten days and then dumped it in the
ocean). This Court’s inquiry, however, is lied to whether there is “some evidence” to
support the superior court'snfiling under 8 2402(c)(1), not wther petitioner’s conviction
was more or less egregious than any othesrs® degree murder. In fact, the Board is
required to conduct an individualized determioatin each case, not a comparative one.
superior court’s decision inighcase is supported by “some eande.” Accordingly, the stat
courts’ decisions were not an unreasonabldicgipn of clearly estalished federal law or
based on an unreasonable determination o fadight of the evidence presented.

The second unsuitability factor reliegon by the Board was petitioner’s unstable

social history. $eeDkt. 1, Ex. A at 55.) An “unstable satihistory” is defined as a “history

body

U

The

D
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of unstable or tumultuous relationships with otheiSeel5 CCR § 2402(c)(3). The Board
cited petitioner’s “involve[ment] in the use and abuse of alcohol to his detriment” to sup
its conclusion. $eeDkt. 1, Ex. A at 55.) This factyithout more, does not provide “some
evidence” to support the Boasdfinding that petitioner haal history of unstable or
tumultuous relationshipdn fact, we know from the Bodis discussion during this hearing
that petitioner has maintained good relationskils his family and friends and that has a
strong support systemS¢e idat 31-33.)

The third factor cited by the Boarddenying petitioner a parole release date was
petitioner’s “two prior arrests.” See idat 55.) In discussing the arrests, the Board found

arrest was based upon petitioner “throwing a iz at a vehicle, ¢hother was being in

possession of a weapon, a shotgun . . . that heaitedi he carried after being threatened .|. .

by another individual.” Ifl.) In reviewing this claim, theos Angeles County Superior Cod
and California Court of Appeabncluded, as to his arrest throwing the substance at a
vehicle, “that it was improper for the Boaxrely [on] an arrest, absent reliable
corroborating evidence, to supparfinding of unsuitability.” Id., Exh. H at 2 and 4 n.2.)
Hence, the Board was only permitted to conspiitioner’s prior onviction for carrying a
loaded firearm and the fact that he “skgii[his wife in 1996 following an argument.fd(
Exh. A at 15.) The lower court properlyrcduded, however, that there was sufficient
evidence to support an overall findi of unsuitability, as discugsfra, and, thus, this factor
was not determinative.Sée id.Exh. H. at 4.)

The fourth and fifth factors cited by the &d was that petitioner needed to compl

a vocation and participate in additiosalf-help and they programming. See id.Exh. A

port

one

(5]
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at 56-57.) While the Board commended fpatier for his institutional behavior, his
involvement in self-help progmming, his commitment to upgrade himself educationally
vocationally, and for “staying out of trouble alese years,” it stilldund petitioner needed t
continue to pursue his eduaati participate more fully in Hehelp therapy to address any
alcohol-related issues and to avoid &myher disciplinary violations. Id. at 54 & 55-56.)
The Board also noted that the most receninselor’s opinion regandg petitioner was very
favorable, with the only risk factor imgy a history of alcohol abuseSde idat 30.) There is
therefore “some evidee” to support the Board’s findingsgarding petitioner’s need for

continued vocational, self-tgbr therapy programming.

and

Because this factor involves petitioner’s post-conviction conduct (vocational, self-help

or therapy programming) which is changeabpletitioner’s contention that the Board’s

decision was based upon immutable factoedse without merit and should be denied.

Thus, there was “some evidence” to suppatBlard’s findings as to some, but not

all, of the unsuitability facrs upon which it based its decisioAs stated above, it is beyon
the authority of a federal habeas court to heitee whether evidence of suitability outweigh
the circumstances of the commitment offettegether with any other reliable evidence of
unsuitability for parole. The Board has hiadiscretion to determine how suitability and
unsuitability factors interrelate to suppog @onclusion of current dangerousness to the
public. See Lawrenced4 Cal.4th at 1212. It is theredowithin the Board's authority to
determine the weight or value of the evidepoesented. The Board in this case noted

petitioner’s progress, but concluded thatneeded additional terto demonstrate his

[®X
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suitability for parole. Thus, under the minillgastringent “some evidence standard,” the
record supports the Californiawrts’ orders upholding the Board’sailgon.

2. Law Enforcement’s Opposition to Parole

Petitioner also contends the Board emsden it considered the Los Angeles Deput
District Attorney and Sheriff's Depment’s opposition to his paroleS€eDkt. 1 at 19-20.)
In essence, petitionehallenges the Boarslreliance upon any input provided by these tw
entities during his parole releaseahing. Pursuant to California Penal Code Regulation
§ 3041.7, a prosecutor may attend a |gahearing to represent “theterests of the people.”
Petitioner is correct, that in the absencetbkr reliable evidence of unsuitability in the
record, opposition by law enforcement based upon the nature of the commitment offen
not constitute “some evidence” to support parole dei8akRosenkrantz v. Marshal44
F.Supp.2d 1063, 1080 n.14 (C.D. Cal. 2006) (providag where a district attorney and
sheriff's department opposed parole based soiebn the gravity of the commitment offens
their opposition did not constitute “some evidenetause it was “merely cumulative” of t
Board's findings regarding the offense). tMover, the Los AngeléSounty Superior Court
ruled in petitioner’s state habejstition that the Board is @cluded from relying upon such
opinions as they constitutsmadmissible hearsay.”SgeDkt. 1, Exh. H at 4, n.1.) Thus, the
denials of parole by the Board, and habehsfriey the superior court, were supported by
evidence other than the expression of vieywshe deputy district attorney and by the
Sheriff's Department. The expression of theissvs at the parole hearing therefore provid

no basis for federal habeas corpus relief.

<

O
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3. InadequatParolePlans

Petitioner contends he is entitledatmew hearing because the Board relied
substantially upon the fact that he lacked anttmter from his wiferegarding his parole
release plans.SgeDkt. 1 at 21-22 & Exh. O.) He nobelieves that his wife’s letter of
support was mailed to the Board’s Sacramee#duarters weeks before his hearing and
some reason it did not makanto the Board’s file. $ee id). Indeed, the Board was
concerned that petitioner did rfrdve a current letter of suppordin his wife — the last lette
the Board stated it had on file was from 1996ed id. Exh. A at 57-58.) While a current
letter of support from petitioner’s wife likelyould have assisted the Board with its finding
under § 2402(d)(8) (“Unastanding and Plans for Futurethe unexplained absence of the
letter does not constitute aolation of federal due procesghts. The Board relied upon a
myriad of other factors to denyt@ner a parole release date. &sesult, this factor was n
determinative and petitioner’s request for a m@aring should be denied. The Court also
notes that petitioner had oneraore later parole hearings, which the missing letter, and
later relevant information, were prasably included in the record.

4. Petitioner Required to AdoptaliProsecutor’'s Version of the Facts

Petitioner contends thatéhwas denied parole, in part, because he refuses to
acknowledge the prosecutowsrsion of events.” §eeDkt. 1 at 22-23.)This contention also
lacks merit. Citing the pregsutor’s opinion, without more, de@ot demonstrate that the
Board relied upon the prosecutor’s version offias to support its findings, especially wh
the Board carefully developed the factual relda this case. In addition, the Board’s

recommendation that petitionseek additional therapy wasdea upon his alleged history @
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alcohol abuse, as discussedta. Most importantly, the Board read into the record excer
from the most recent counselor’s repogtttiocumented that petitioner had accepted
responsibility and was remorseful. This claim should therefore be denied.

5. Petitioner Complied with 1999 Board Requirements

Petitioner claims that he “met oraeded” the requirements of the 1999 Boa&ke(
id. at 24.) Implicit in this ggument is the contention that sleould have been granted a
parole release date by the 2002 Board. Thisrcivithout more fails to present a federal
constitutional questioand should be denie®&ee Estelle v. McGuir&02 U.S. 62, 67-68
(1991).

6. BiasedParoleHearing

Petitioner claims that his due process ighere violated when the Board failed to
conduct an individualized determination oéttacts and instead was pressured by then-
Governor Davis’ allegetho parole policy.” SeeDkt. 1 at 26-31.) Although petitioner has
due process right to parole cateration by a neutral, impartidecision-maker, his claim of
bias must be supported by the recotee O’Bremski v. Maa815 F.2d 418, 422 (9th Cir.
1990) (an inmate is “entitled to V& his release date considelgda Board that [is] free fron
bias or prejudice”)Jones v. Gomepp F.3d 199, 204-05 (9th Cir. 1995) (“[c]onclusory
allegations which are not supped by a statement of specific facts do not warrant habea
relief.”). Nothing in the recordemonstrates that the Board was biased or motivated by
or any other improper consideratioBee Bettencourt v. Know)e&09 WL 4755403, *17-18

(E.D. Cal. 2009) (unpublished) (holding wheréitpener has offered no evidence to suppd

pts

this
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claim of parole bias his claim should be depiekh fact, the Board’s decision was careful,
thorough, and factually specific. Accondiy, this claim should be denied.
B. Remaining Constitutional Claims (Issues VI & VIII)

1. Voidfor Vagueness

Petitioner claims that § 2402(c)(1)(A-E), wh sets forth “Circumstances Tending to
Show Unsuitability” with regard to the “Conitment Offense,” is unconstitutionally vague
In general, a regulation is voidr vagueness “if it fails to givadequate notice to people of
ordinary intelligence concerning the condugiribscribes or if iinvites arbitrary and
discriminatory enforcement.United States v. Doremu888 F.2d 630, 634 (9th Cir.1989);
see also Maynard v. Cartwright86 U.S. 356, 361 (1988). Adaclingly, this Court must
determine whether § 2402(c)(1) provided pet#iowith adequate nate and the state court
with adequate guidance.

In § 2402(c)(1), the Legislature explicitlytderth a non-exhaustive list of five factors
the Board should consider when examining ¢dbmmitment offense. These factors are
detailed and explicit. Other digit courts in this Circuit thatave reviewed this same issue

have held that “because these sub-factorsetréorth in simple plain words, such that a

XA
~t

reasonable person of ordinary intelligemezuld understand their meaning and the condu
they proscribe, the noticeqeirement is satisfied.Edwards v. Curry2009 WL 1883739, *9
(N.D. Cal. 2009) ynpublished) (citingJnited States v. Hogu&b2 F.2d 1503, 1504 (9th Cir.
1985);see also Wagoner v. Sis)09 WL 2712051, *6 (C.D. Cal. 2009) (unpublished)
(stating “the five sub-factors outlined $2402(c)(1)(A)-(E) serveo limit the ‘*heinous,

atrocious or cruel’ language of section 2402l narrow the class of inmates that are found
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unsuitable for parole . . . thus, thents are not unconstitutionally vagueBurnright v.
Carey,2009 WL 2171079, *5 (E.D. Cal. 2009) (unpubligh€inding that ater reading Cal.
Penal Code § 3041(b) together with 15 CCR2482(c) and (d), aeasonable person of
ordinary intelligence would undgtand, and therefore be on meti regarding the standards
for parole eligibility). In addition to the fathat these factors aretdded and specific, our
sister courts’ reasonirig highly persuasiveSee Hansen v. Hornbe&009 WL 4136544 at
*8 (E.D. Cal. 2009) (unpublished). | theved¢ recommend this claim be denied.

2. TheEighth Amendment

Petitioner argues that the Board’s demisio deny him a parole release date
constitutes cruel and unusual punishmentatation of the Eighth AmendmentS¢eDkt. 1
at 31-34.) Specifically, he assethat his length of confement is disproportionate in
comparison to his crime as evidenced by thetfatt other inmates have served less time {
greater offenses.Sge idat 29.) Respondent correcthgaes that petitioner’s claim is
without merit. GeeDkt. 9 at 16.)

The United States Supreme Court has haltdHife sentence monstitutional, even
for a non-violent property crimeSee Rummel v. Estel@45 U.S. 263, 274 (1980) (holding
that “the length of the sentence actuathposed is purely a matter of legislative
prerogative”);Harmelin v. Michigan501 U.S. 957, 962-64 (1990hé& same). Accordingly,
a life sentence for a second degree murder asi¢that committed by petitioner would not
constitute cruel and unusual punishmebéee Banks v. Krame2009 WL 256449, *2 (E.D.
Cal. 2009) (unpublished) (holding that a Boardéfusal to release a prisoner who was

sentenced to sixteen years-to-life former does not constitute cruel and unusual
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punishment). To the extent petitioner is asgrthat his sentencésuld be less than other
life prisoners, California law doewt require the Bodrto conduct a comparative analysis
the period of confinement served by other prégsrwith similar crimes, nor does it require
the Board to refer to the sentencing matricése In re Dannenber@4 Cal.4th 1061, 1083-
84 (2005) (holding whether an inmate posesi@ent danger is not dependent upon wheth
his commitment offense was more or less egregdiuass other, similar crimes). Instead, th
Board is required to reviewétspecific facts of each casedan make an individualized
determination of whether thatiponer is suitable for parol&see Lawrenget4 Cal.4th at
1221. Thus, petitioner’s allegations, withoutredail to establish an Eighth Amendment
violation.

VIll.  CONCLUSION

Given the totality of the Board’s findingthere is “some evidence” in the record tha

er

D

At

petitioner’s release date asthe Board’'s 2002 decision would have posed an unreasonable

risk to public safety. Th€alifornia courts’ orders upholay the Board’s decision were
therefore not contrary f@r an unreasonable application ogaly established federal law,
based on an unreasonable determination of f&@#sause the Board and the state courts’
ultimate decisions were supported by “some evidence,” there is no need to reach resp
argument that another standard appli&scordingly, | recommend the Court find that
petitioner’s constitutional rigetwere not violated, deny thetpi®n, and dismiss this action
with prejudice.

This Report and Recommendation is submitted to the United States District Jud

assigned to the case, pursuarthi® provisions of 28 U.S.C. 8 6®§(l). Within fourteen (14

bndent’s

ge
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days after being served with this Repamti Recommendation, any party may file written
objections with this Court and serve a capyall parties. Such a document should be
captioned “Objections to Magistrate Judgeeport and Recommendation.” Any response
the objections shall be filed and served wittuarteen (14) dayafter service of the
objections. The parties are adwdbat failure to file objections within the specified time
might waive the right to agal this Court’s OrderSee Martinez v. YIs851 F.2d 1153 (9th
Cir. 1991). A proposed order accomythis Report and Recommendation.

DATED this 13th day of January, 2010.

Ot

J/éHN L. WEMGBERG
United States Magistrate Judge

2 1o
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