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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RAYMOND L. OUBICHON, No. 2:06-cv-2749-JAM-EFB P
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS

THOMAS CAREY, et al.,

Defendants.

Plaintiff is a state prisoner proceeding peoand in forma pauperis in an action brough

—+

Doc. 71

under 42 U.S.C. § 1983. He asserts an Eightkedment conditions-of confinement claim and a

Fourteenth Amendment equal protection claim. alieges that defendants violated his federal
rights by exposing him to a clogged, di@wing toilet that caused him to slip, fall, and break h
wrist. Plaintiff further allege that defendants purposefully distinated against him when, in
the wake of a riot, they confined him and otBéck inmates to a chohall with a nonworking
toilet.

Defendants move for summary judgmeBCF No. 66. Generally, they argue that

plaintiff's claims fail because (1) his conditionsemnfinement claim is a disguised negligenct

U

is

claim and (2) he failed to show discriminat@yrpose. As discussed below, defendants’ motjon

for summary judgment should be granted.
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l. Background

A. Factual Background
This section is based on evidence in themiary judgment record. Unless otherwise
noted, the facts recited hereireanot reasonably in dispute.

Plaintiff is a state inmate who was incar¢edaat California State Prison, Solano (“SOL

~

when the events underlying his third amended damitook place. ECF No. 69-1 1. Atall
relevant times, defendant Harnveorked at SOL as a registeredrse (“RN”). ECF No. 66-7

1 2. The remaining defendants worked at @®Ilcorrectional officarof various ranksSee, e.g.
ECF No. 66-6 1 2; ECF No. 66-8 | 2.

On March 9, 2005, at around 2:30 p.m., adasgale fight erupted between groups of
Black and Northern Hispanic inmates on SOL’s mad. ECF No. 66-4  3; ECF No. 66-5 1| 3;
ECF No. 66-8 1 3; ECF No. 69-1 1 3. Approxinhat)2 inmates participated in the riot. ECH
No. 66-8 1 3; ECF No. 69-1 § 4. Although plaintis on the yard when the riot broke out, there
is no evidence that he participated inEBCF No. 69-1 11 36, 38; ECF No. 69-2 { 5.

The riot created an emergency situatioB@t. ECF No. 66-5 1 7; ECF No. 66-6 1 8;
ECF No. 66-8 1 6. In response, IS§aff separated inmates suspeatégarticipating in the riot
by race. ECF No. 66-4 1 5; ECF No. 69-1  13. Blankates, including plaintiff, were taken to
Chow Hall 3. ECF No. 69-1 { 14. Northern Hisg inmates were taken to Chow Hall 4. EQF
No. 66-4 § 5. Defendant Parks, who worke8@t as a correctional lieutenant, ECF No. 66-4
1 2, made the decision to separateBlaek and Northern Hispanic inmated, 5. See also
ECF No. 66-8 § 4; ECF No. 66-5 1 4; ECF No. 66-6 { 4.

Plaintiff declares that theitet in Chow Hall 3 was out of order. ECF No. 69-1 | 16.
Plaintiff further declarethat he informed defendants OrriakdaParks that the toilet was out of
order. Id. 11 16-17. According to plaintiff, Orrickiglethat she could nato anything about the
problem,id. { 16, and Parks said that the Blaakates had “nothing coming” because they

participated “in a riot,ld. § 17.

Additionally, plaintiff declares that the Black inmates started urinating and defecating in

the malfunctioning toiletld. § 18. As a result, according tapitiff, the toilet overflowed onto
2
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the floor in Chow Hall 3.Id. Plaintiff adds that, on his way tse the toilet, he “slipped and fe
on water and excrement, which seriousjyred his wrist ad hurt his backld. { 19.

Plaintiff declares that he lsbdefendant Maloney about meed for medical attentiorid.

1 21. According to plaintiff, Maloney told hithat “there was nothing he could do at that time

because there was an institutional count being conducted{’'22.

Around 5:00 p.m., shortly after plaintiff fell, another fight broke out between Black and

Northern Hispanic inmatedd. § 23;see alsdECF No. 66-5 § 7; ECF No. 66-6 { 8. This fight
involved approximately 34 inmates. ECF No. 6%-5; ECF No. 66-8 § 6. SOL staff, including

defendants, were busy responding to the enmesgsituation created by the fights, which

included conducting investigations, writing repoasd treating injuriesECF No. 66-5  7; ECK

No. 66-8 1 7; ECF No. 66-6 1 9.

Plaintiff declares that, in the wake of thecond riot, more Black and Northern Hispanic

inmates were brought to, respectively, Chow Haltmd 4. ECF No. 69-1 1 24. Plaintiff furthe

declares that, as this measure was carriecheupformed defendants Maloney, Orrick, Jessu

and Parks that he needeédical attention and thtte toilet was overflowingld. § 25.

According to plaintiff, he was escortedtte clinic after two hours. ECF No. 69-1  26.

Defendant Harmer examined him. ECF No. 6637 In her declaration, Harmer states that sf

did not suspect a serious injury or fracture because she “did not see any obvious deformitles or

signs of trauma consistent with a fracturé&d! Plaintiff concedes that, because Harmer is not
doctor, she “could not have known that [he] hadakén wrist other than the fact that [he] told
her his wrist was broken.” ECF No. 69-2 1 48e alsd&=CF No. 66-7 § 3. Harmer states, and
plaintiff concedes, that shgave plaintiff a slingld.; see alsdECF No. 69-2 § 17. Further,
Harmer states that she offered plaintiff “over-toainter pain relief pills,” but that he refused
them. ECF No. 66-7 1 3. Plaintiff seemslispute this assertion. ECF No. 69-2  17.
Additionally, Harmer declares that, as an RNe lacks “authority or ability to prescribe
prescription medication.” ECF No. 66-7 § 3. Harmeéds that she released plaintiff back into
custody with instructions to retuto the clinic the next nmaing if the pain persistedd. { 4.
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Plaintiff declares that he retied to Chow Hall 3, where thellet was still out of order.
ECF No. 69-1 § 28. He adds thmet had to sleep on top of tablwithout bedding, and that he

was in “extreme pain.ld. 11 28-29. Plaintiff also declarestline constantly asked defendant

Maloney, Orrick, Jessup, and Parks to have thet t@fgired so that Black inmates could have

working toilet like Northern Hispanics in Chow Hall #.  29. Plaintiff claims that these
defendants told him that “they had nothing cominigl”
The next day, plaintiff was escorted back to the clinic. ECF No. 69-1 § 30; ECF No

1 5. His wrist was X-rayed and he was diagnosildl avfractured wrist. ECF No. 66-7 1 5; EQ

No. 69-1 § 30. Plaintiff declares that a doctecommended immediate surgery which requirg
that [he] be transported to an outside hospithd.”{ 31.
Plaintiff declares that defendaParks subsequently put him in administrative segregag

based on his suspected partatipn in the first riot.Id.  32. Accordingly to plaintiff, “[o]n

S

66-7
E

D
o

tion

March 11, 2005, almost (2) days after [he] had brdkemwrist, he was finally taken to an outside

hospital, where surgery was perfead to fix his broken wrist.ld. § 33.

B. Procedural Background

The operative pleading in this case is thedthmended complaint. ECF No. 41. Therei

plaintiff asserts an Eighth Amendment claim for deliberate indifference, as well as equal
protection and due process clainid. at 11-12. He bases his claim of deliberate indifferencs
the following events: (1) the totfs inoperability and his sliprad fall; (2) the two-hour delay in
taking him to see Harmer; (3) th#egedly inadequate medical care Harmer gave him; and (4
two-day delay in taking him to the hospital for surgeld..at 7-10. He bases his equal
protection and due process claims on the allégetdhat, unlike Northern Hispanics in Chow
Hall 4, Blacks in Chow Halt lacked a working toilet. Id.

1

! Plaintiff bases his due process claim on the same facts on which bases his equal
protection claim.SeeECF No. 41 at 11-12. Therefore, thiaim will be treated an equal
protection claim.See Connecticut v. Gabbeb6 U.S. 286, 293 (1999) (“[W]here another
provision of the Constitubn ‘provides an explicit textual soce of constitutional protection,” a
court must assess a plaintiff'aghs under that explicit provisi@and ‘not the more generalized
notion of “substantive due process.”” (quoti@gaham v. Connqr490 U.S. 386, 395 (1989))).

4
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Defendants generally argue that plaingfEighth Amendment claim fails because the
inadequate sanitation, treatment delays, arsdliamgnosis of which he complains sound in
negligence, which is insufficient to constitute delate indifference under the Eight Amendm
SeeECF No. 66-1 at 3-9. Further, defendants atgaeplaintiff’'s equbprotection claim fails
because he failed to submit sufficient evidence of discriminatory inlerét 9—-10.

Il. Standard of Review

Summary judgment is appropriate when ther@mo genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases intwthe parties do not dispute the facts relevg
to the determination of the issues in the cas@ which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, Ine77 U.S. 242, 247-50 (198®&w. Motorcycle Ass'n v.
U.S. Dep'’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994). bsttom, a summary judgment
motion asks whether the evidence presents agirffidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iselahd dispose of factually unsupported clai
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” Matsushita Elec. Indus. v. Zenith Radio CoA¥5 U.S. 574, 587 (1986) (quoting Fed.
Civ. P. 56(e) advisory committee’s note on 1883ndments). Procedurally, under summary
judgment practice, the moving patigars the initial rggonsibility of preseting the basis for its
motion and identifying those portions of the redogether with affidats, if any, that it
believes demonstrate the absence @ér@uine issue of material fadCelotex 477 U.S. at 323;
Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (emda If the moving party meets
its burden with a properly supported motion, Itiieden then shifts to the opposing party to
present specific facts that show there is@ugee issue for trial. Fed. R. Civ. P. 56@&hderson
477 U.S. at 248Auvil v. CBS “60 Minutes 67 F.3d 816, 819 (9th Cif.995) (per curiam).
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A clear focus on where the burden of proof liesoathe factual issue in question is cru¢

to summary judgment procedures. Depending oichwparty bears that burden, the party see
summary judgment does not necessarily needitbanit any evidence of its own. When the
opposing party would have the burden of prooaathspositive issue at trial, the moving party
need not produce evidence whiokgates the opponent’s clairSee, e.gLujan v. Nat'| Wildlife
Fed'n, 497 U.S. 871, 885 (1990). Rather, the moyagy need only point to matters which
demonstrate the absence of a geaunaterial factual issué&ee Celotexd77 U.S. at 324
(citation omitted) (“[W]here the nonmoving pasyll bear the burden of proof at trial on a
dispositive issue, a summary judgment motiolty m@perly be made in reliance solely on the

pleadings, depositions, answers to interrogatpaed admissions on file.”). Indeed, summary

al

ng

judgment should be entered, afselequate time for discovery and upon motion, against a party

who fails to make a showing sufficient to estdblise existence of an element essential to thg
party’s case, and on which that party will bear the burden of proof at$ea.idat 322. In such
a circumstance, summary judgment must be gratgedpng as whatever isefore the district
court demonstrates that the stamdi@r entry of summary judgmerds set forth in [Rule 56(a)],
is satisfied.” 1d. at 323.

To defeat summary judgment the opposing paatgt establish a genuine dispute as tq
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #eatence in the outcome of the cagederson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
determined by the substantive law bqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistquired element of its claim that party fe
in opposing summary judgment.A] complete failure of proofoncerning an essential elemer
of the nonmoving party’s casecessarily renders allrer facts immaterial."Celotex 477 U.S.
at 323.

Second, the dispute must be genuine. Inroetéeng whether a factual dispute is genui

the court must again focus on which party beéhe burden of proof ahe factual issue in
6
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guestion. Where the party opposingnsnary judgment would bear therden of proof at trial o
the factual issue in dispute attparty must produce evidensafficient to support its factual
claim. Conclusory allegations, unsupported bigience are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratllee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
for trial. Anderson477 U.S. at 248evereaux263 F.3d at 1076 (citations omitted). More
significantly, to demonstrategenuine factual dispute theidgnce relied on by the opposing
party must be such that a reasonable juguld return a verdict for [him] on the evidence
presented.”Anderson477 U.S. at 248, 252. Absent any such evidence there simply is no 1
for trial.

The court does not determine witnessddbility. It believes the opposing party’s
evidence, and draws inferences nfasbrably for the opposing partysee idat 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&m. Int’l
Grp., Inc. v. Am. Int'l Bank926 F.2d 829, 837 (9th Cir. 1991) (Kiezki, J., dissenting) (citing
Celotex 477 U.S. at 322). If reasonable minds daliffer on material fastat issue, summary
judgment is inappropriateéSee Warren v. City of Carlsbasi8 F.3d 439, 441 (9th Cir. 1995). (
the other hand, the opposing party “must do ntioa@ simply show that there is some
metaphysical doubt as to the material facts .\Where the record taken as a whole could not
a rational trier of fact to finébr the nonmoving party, there is fgenuine issue for trial.”
Matsushita 475 U.S. at 587 (citation omitted). Iratlcase, the court must grant summary
judgment.

lll.  Legal Analysis

A. Eighth Amendment—Canditions of Confinement

The Eighth Amendment does not establish premigbility for negligence leading to a
slip and fall. Rather, the Eighth Amendmenttects prisoners fromhumane methods of
punishment and inhumane conditions of confinem&fdrgan v. Morgense65 F.3d 1041,

1045 (9th Cir. 2006). Where the plaintiff challengpésconditions of confinement, he must m3
7

-

it

easor

lead

hke




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

two showings.Johnson v. Lewj®17 F.3d 726, 731 (9th Cir. 2000%First, the plaintiff must
make an ‘objective’ showing th#te deprivation was ‘sufficientlgerious’ to form the basis for
an Eighth Amendment violatiorid. (quotingWilson v. Seiter501 U.S. 294, 298 (1991)).
“Second, the plaintiff must malke‘subjective’ showing that tharison official acted ‘with a
sufficiently culpable state of mind.’'td. (quotingWilson 501 U.S. at 298).

Regarding the objective prong, extreme degirons are required to make out a
conditions-of-confinement claim; “only those detions denying the minimal civilized meast
of life’s necessities are sufficigy grave to form the basis of an Eighth Amendment violation
Hudson v. McMillian 503 U.S. 1, 9 (1992) (citation omitted)Prison officials have a duty to
ensure that prisoners are pretl adequate shelter, food, blogy, sanitation, medical care, ang
personal safety."Johnson217 F.3d at 731 (citations omitted)The circumstances, nature, an
duration of a deprivation of these necessitnesst be considered in determining whether a
constitutional violabn has occurred.’ld.

Regarding the subjective prong, “an Eighth Ach@ent violation reques a showing that
the subjective state of mind of the prison officials was culpabte.at 733 (citingwilson 501
U.S. at 298-99). For the subjective state of minhefofficial to be culpable, the official must
have acted with “deliberate indifferencdd. (citing Wilson 501 U.S. at 303). “The deliberate
indifference standard requires ghi@intiff to prove that ‘the oftial knows of and disregards an
excessive risk to inmate health or safety . . .1d”(quotingFarmer v. Brennan511 U.S. 825,
837 (1994)). “[T]he official must both be aveanf facts from which the inference could be
drawn that a substantial risk érious harm exists, and he must also draw the inference.”
Farmer, 511 U.S. at 837. “Whether an officialgs@ssed such knowledgs & question of fact
subject to demonstration in thsual ways, including inferenceofn circumstantial evidence . .
.7 Johnson217 F.3d at 734 (quotirfgarmer, 511 U.S. at 842).

1. Clogged, Overflowing Toilet

Objectively, minor deprivations suffered fshort periods usually are not sufficiently
serious to constitute an Eighth Amendment violati8ee Johnsqr217 F.3d at 732. However,

“substantial deprivationsf shelter, food, drinking wateand sanitation” mabe sufficiently
8
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serious despite a shorter duratiohd. Thus, on the one hand, “toilets can be unavailable for
some period of time without violating the Eighth Amendmend.”at 733;see also Murillo v.
MacDonald 536 F. App’x 753 (9th Cir. 2013) (unplighed memorandum) (“[T]he short-term
deprivation of bathroometilities, without more, is not sufficilg grave to form the basis of an
Eighth Amendment violation.” (citingVilson 501 U.S. at 298)). But, on the other hand, the
“subjection of a prisoner to lack sanitation that isevere or prolonged can constitute an
infliction of pain within the maning of the Eighth AmendmentAnderson v. County of Kerd5
F.3d 1310, 1314 (9th Cir. 1995) (citing cases).

How long an inmate may be deprived ofisany toilets before the deprivation becomes
sufficiently serious is unsettled. Thisussurprising considerg that “[c]onditions-of-
confinement cases are highly fact-specifitdmb v. HoweNo. 15-5526, 2017 WL 318790, at
*5 (6th Cir. Jan. 23, 2017%ee also JohnspR17 F.3d at 731. Yet the Ninth Circuit has provi
some guidance.

In Andersonthe court indicated that geving an inmate of a sdtary toilet for a night
may be insufficiently serious to supparconditions-of-confinement clainCf. 45 F.3d at 1313-
14. There, mentally ill and suicidal inmatesight to enjoin the prisos’practice of confining
them to a ten-by-ten-foot safety cell. at 1312—13. The cell had ait‘foilet with a grate,”
which the inmates testified “was encrusted with excrement and uditheat 1313. Prison
officials shackled one inmate to the grate tadjht” after he tried tdill himself, and other
inmates for shorter periods of timil. The district judge deniettie inmate’s chllenge to the
practice and thAndersorcourt affirmed.ld. The court reasoned thah& safety cell was used
to control violent inmates, and . the inmates were confined to the safety cell only for short
periods of time.”ld. at 1314 (citation omitted).

By contrast, depriving inmates sanitary toilets for longehan a night, coupled with

other deprivations, may be sufficiently serious to support a conditions-of-confinement claim.

Johnsona group of inmates sued prison officialeer the conditions that they faced while

confined to a yard for four daydter a large riot. 217 F.3d at 729n the first night, they had tc

lie facedown on the yard without access to a tadi@tising them to soil and/or wet themselves|
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Id. at 730. The following day, prison officialsak two portable toilet® the yard, though the
inmates asserted that theytdd not meet the demand of s@any prisoners and were often
unusable.”ld. Sometime later that day, the sandatsituation improved “when a few of the
institution’s indoor toilefacilities that had been damaged dgrthe riot were repaired and mac
available to the inmates.Id.

The district court granted sumary judgment to the defdants on the inmates’ Eighth
Amendment claimld. at 729. Th&ohnsoncourt reversed, reasoningatithe inmates’ evidencs
if believed, showed the following: (1) they received inadeqgpedtection from the elements,
which included temperatures as high as 94 degrees, which caused them to suffer heat-rel
ilinesses; (2) they received inedible food arglfficient drinking water for four days; and (3)
they received inadequaecess to toilets, which caused thernsoil themselves with no way to
clean themselvedd. at 729, 732. In relevant part, the doueld that this evidence sufficed to
create a triable issue regarding whether the inshdeprivations were fsficiently serious to
satisfy the objective componentari Eighth Amendment claim.ld. at 732.

Other Ninth Circuit cases are consistent widhnson One panel reversed the dismiss3
of an inmate’s complaint alleging deliberatdifference to serious health hazards, including
inoperative toilets, on a disdipary segregation yarddearns v. Terhunet13 F.3d 1036, 1043
(9th Cir. 2005). IHearns the plaintiff alleged that the yaldd “no working toilets, rusted anc
insect filled sinks, [and] stagnant pools of water infested with dead insédist 1039. He
further alleged that the yard had no cold watesn though its temperature “regularly exceede
one hundred degreesld. Additionally, he alleged thatéise conditions prevented him from

using the yard to exerciséd. at 1043. The court of appeadgected the district court’s

e

T

ated

=

determination that the allegations “were not sigftly serious to meet the Eighth Amendment’s

objective component.ld. at 1040. In so holding, the couras®ned that the district court “did
not take into account the ningonth period in which [the plaiiff] was subjected to these
conditions of confinement.1d. at 1042.

Others cases support a related proposition,that inoperable toilets causing flooding

may violate the Eighth Amendment if the unsamitzondition persists for several days. The
10
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Tenth Circuit has reversed a district court’s daiaation that prison officials were entitled to
qualified immunity on a plainfis Eighth Amendment claim alggng unsanitary flooding cause
by inoperable toiletsDeSpain v. Uphoff264 F.3d 965, 971 (10th Cir. 2001). Pertinently, the
court reasoned that a thirty-six hour lack of access to working toilets and the concomitant
exposure to other inmates’ urine and feces st#ficiently serious to state a conditions-of-
confinement claim.d. at 974-75. Similarly, the Ninth Cirdithas reversed a district court’s
decision to dismiss a prisoner’s Eighth Amemrahtnclaim for “deliberate indifference to his
health and safety arising froatiegedly unsanitary conditionsArellano v. Ojeda660 F. App’x
552 (9th Cir. 2016) (unpublished memorandum). plaetiff alleged that “the toilet in his
solitary confinement cell clogged and overflowleda period of several days, and defendants
failed adequately to address the sanitation issuéf.]’In holding that thes allegations stated &
cognizable deliberate indifference claim, the coeasoned that subjectionf‘a prisoner to lack
of sanitation that is severe prolonged can constitute an infliction of pain withine meaning of
the Eighth Amendment.ld. at 552-553 (citation omitted).

In this case, as iAnderson plaintiff was exposed to an warstary toilet for one night.
Moreover, it occurred in theoatext of a riot. The riot took place on March 9, 2005, and plaif
was taken to administrative segregation the next &ayraat 2, 4. While the experience was
undoubtedly disturbing, the record relied onptgintiff does not show that the clogged,
overflowing toilet in Chow Hall 3 was sufficiegtkerious to satisfy thobjective prong of a
conditions-of-confinement claim. To the contrary, plaintiff's exposutbéainsanitary toilet
was even less severe than the inmateAndersorbecause plaintiff was not shackled to the
toilet. Moreover, plaintiff wa taken from Chow Hall 3 to edNurse Harmer, further lessening
the exposure. Plaintiff's only evidence is thatwas confined to Chottall 3 overnight as a
temporary response to an emergency situatindeed, more violence had erupted during time
plaintiff was confined there.

This case presents facts quite different froendases finding that a deprivation of inm3g
of toilets for a night, in conjution with other deprivations, mdye sufficiently grave to support

an Eighth Amendment conditions-of-carément claim. Here, unlike rohnson plaintiff had
11
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access to the unsanitary toilet in Chow Hall 3 on his first night, and there is no evidence th
soiled and/or wetted himgealr that he was fastened to thédebin some fashion that left him
exposed to the effluent. Nor is there any evidetihat defendants subjed plaintiff to other
serious hardships while he was in Chow Hall 8hsais extreme heat, inedible food, or lack of
access to waterHearnsis also distinguishable. While the inmatéHearnslacked access to a
sanitary toilet on the exercise yard for nine rhenplaintiff lacked access #sanitary toilet in
the Chow Hall for one night. While there idasnce that the toilet flooded onto the floor in
Chow Hall 3, plaintiff has not submitted evidence of serious health hazards, such as prolo
duration, pest infestations or extreme heat. &athe crux of plaintifs complaint is that he
slipped and fell.

This case is also distinguidila from the cases proposing that inoperable toilets caus
flooding may violate the Eighth Amendment ietbondition persists for several days. The
inmate inDeSpainwas exposed to nonworking toiletsdaother inmates’ urine and feces for
thirty-six hours, whereas ahtiff experienced similaranditions for about one day.
Furthermore, whereas the plaintiffAmellanoalleged that his toilet backed up and overflowed
for a period of several days, plaintiff's evidenshows that he was exposed to the clogged,
overflowing toilet in Chow Hall 3 for about a day.

Plaintiff has not presented evidence upon Wwtaaeasonable jury could find that he wa|
exposed to unsanitary conditions of such duratigmose a serious threat to his safety or that
defendants’ response to the unsanitary toiletlaysal a sufficiently culpable state of mind, i.e.
deliberate indifference. To the contrary, the rdchows that the confinement was necessary
inmate safety in the face of the riot and it last only for the length of time necessary to resta
order. For a prison official to be delibeztindifferent to a psoner’s conditions of
confinement, he must “knowingly and unreasonaliyegard[] an objectively intolerable risk o
harm.” Farmer, 511 U.S. at 84@&ccord Anderso5 F.3d at 1315. Thus, “prison officials wh
actually [know] of a substaial risk to inmate health or safetiyay be found free from liability if
they [respond] reasonably to the risk, efdhe harm ultimately [is] not averted Farmer, 511

U.S. at 844. Although plaintiff declares thattbkl most of the defendants about the unsanitg
12
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toilet, plaintiff presents no evidence of deliberatdifference. He states that he informed
Maloney, Orrick, Jessup, and Pathat the toilet was out of ordebut he does not dispute that
the unsanitary condition am®#n the midst of two ats that taxed the resources of SOL official
See suprat 3. Furthermore, defendants declang, plaintiff does not djute, that Black and
Northern Hispanic inmates suspected of riotind ttabe separated to prevent further conflict.
ECF No. 66-4 1 5; ECF No. 66-5 1 4; ECB.[6-6 1 4. Under these circumstances, the
approximately one day exposure to the unsayitoilet does not amount to deliberate
indifference to a known seriouisk to the plaintiff.

In sum, plaintiff's evidence fails to satisfiye objective and subjective prongs for his
deliberate indifference claim based on exposure to the clogged, overflowing toilet. Accord
summary judgment should be grahte defendants on this claim.

2. Slip and Fall

Plaintiff asserts a deliberate indifferercdaim based on slipping and falling on water

overflowing from the clogged toilet. As withdlother basis for hisaim, plaintiff has not

demonstrated deliberate indifference.

U7

ingly,

Federal courts have repeatedly rejected Bigtthendment claims based on slip and falls.

Coleman v. Sweeti745 F.3d 756, 764 & n.7 (5th Cir. 2014) (collecting cagedges v. Fahim
771 F.3d 403, 410 & n.25 (7th Cir. 2014) (collectoagpes) (“Federal courts consistently have
adopted the view that slippesyrfaces and shower floorspnisons, without more, cannot
constitute a hazardous conditioncoihfinement.”). Consistently, éhNinth Circuit has stated th
complaints about “slippery prison floors . . .t state even an arguable claim for cruel and
unusual punishment.Jackson v. Arizona85 F.2d 639, 641 (9th Cir. 1988)perseded on
other grounds by atute as stated ihopez v. Smiti203 F.3d 1122, 1130 (9th Cir. 2006¢e
also Gilman v. WoodfordNo. 06-16157, 2008 WL 686740, at *1 (9th Cir. Mar. 12, 2008)

(dismissing inmate’s complaint alleging Eigitmendment violation based on leaky roof and

At

slippery floors).But cf. Frost v. AgnQsl52 F.3d 1124, 1128-29 (9th Cir. 1998) (disabled inmate

on crutches who frequently fell on slippery sleoiloors created a tide issue on whether the

conditions of his confinement vitled the Eighth Amendment).
13
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Here, plaintiff's deliberate infference claim based on his slip and fall fails as a matter of

law. Although plaintiff declarethat he slipped and fell on watend waste overflowing from th
clogged toilet, courts have castently rejected such claim$laintiff has presented no

compelling reason to deviate from this line of authority. He slipped and fell approximately
hours after the first riot, during which time defants were busy responding to the emergenc

See suprat 2—3. Thus, at best, pléffis slip and fall amounts témere negligence,” which is

4%

2.5

insufficient to establish deliberate indifferendéarmer, 511 U.S. at 835. Accordingly, summary

judgment should be granted to defendants on this claim.

3. Medical Needs

Plaintiff bases his claim for deliberataifference to medical needs on the following
events: (1) the two-hour delaytaking him to see Harmer; (2) the allegedly inadequate med
care Harmer gave him; and (3) the two-day yl@laaking him to the hospital for surgery.

To state an Eighth Amendment claim predicairdhe denial of medical care, a plaintif
must adequately allege that: (1) he had assrmedical need; and (2) the defendant’s respor
to that need was debipately indifferent.Jett v. Penner4d39 F.3d 1091, 1096 (9th Cir. 2006¢e
also Estelle v. Gamhld29 U.S. 97, 106 (1976). Defendantswdb argue that plaintiff's broken
wrist was not a serious medical need. Theesfthe issue is whether defendants were

deliberately indifferent to pintiff’'s broken wrist.

jcal

se

For a prison official’s response to a seriouslita need to be deliberately indifferent, the

official must “know[] of anddisregard[] an excessiveski to inmate health.”Peralta v. Dillard
744 F.3d 1076, 1082 (9th Cir. 2014) (en banc) (qudtegner, 511 U.S. at 837). Furthermore
prison official’'s knowing disregard of an inmate’s serious medical need must cause the inr
harm. Seelett 439 F.3d at 1096. However, thamaneed not be “substantiallt.
Additionally, “prison officials who attially [know] of a substantial risto inmate health or safet
may be found free from liability if they [rpend] reasonably to the risk, even if the harm
ultimately [is] not averted.Farmer, 511 U.S. at 844.

Here, plaintiff has not presented evidenpen which a reasonable fact finder could

conclude that the two-hour dglan taking him to see Harmertaf the slip and fall amounted to
14
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deliberate indifference. In the context of fall and the surroundingrcumstances, the two-ho

delay was “minor” and plaintiff has not shown that it “caused any haBarty v. Bunne|l39

F.3d 1056, 1057 (9th Cir. 1994) (per curiam).rthermore, the two-hour delay was reasonable

under the circumstances. The@at riot erupted shortly afterahtiff fell and defendants were
busy responding to the emergenS&upraat 3.

Likewise, plaintiff does not present evideng®n which a reasonable jury could concl
a two-day wait for surgery cotitsited deliberate indifferencePRlaintiff’'s only relevant
declaration is that “almost two (2) days after [hafl broken his wrist, heas finally taken to an
outside hospital, where surgery was performeftktbis broken wrist.” ECF No. 69-1 § 38ee
alsoECF No. 69-2 § 19. This bare declavatdoes not establistor support a reasonable
inference that the delay harmed plaintiff. fdover, plaintiff does not declare that the delay
caused him “unnecessary . . . infliction of [further] paiB€rg v. Prison Health Service376 F.
App’x 723, 724 (9th Cir. 2010). Therefore, evkthe two-day delay contravened the doctor’s
order for “immediate surgery,” ne@asonable juror could find thdéfendants disregarded an
excessive risk to his health.

Nor does plaintiff's evidence show that Harisalleged failure to provide plaintiff with
adequate medical care constituted deliberate indifference. For Harmer to have been delib
indifferent, she would have had to have beearavef facts from which she could have inferre
that plaintiff’'s wrist was broke, and she would have had to have “draw[n] the inferenick.”
(citing Farmer, 511 U.S. at 837). However, Harmer @eek that she did netispect a serious
injury or fracture based on hevaluation, and plaintiff conced#sat she could not have known
that he had a broken wrist othtban his self-diagnosis. Furtingore, while the parties dispute
whether Harmer offered pldiff over-the-counter painkillers, there is no evidence rebutting
Harmer’s statement that steecked authority to prescrilpgescription pain medication.

i

? Indeed, plaintiff's evidence fails to estesl that defendants were “responsible for”
scheduling his surgerilcGuckin v. Smith974 F.2d 1050, 1062 (9th Cir. 199@yerruled on
other groundsWMX Techs., Inc. v. Millerr04 F.3d 1133 (9th Cir. 1997), or that they were e
“aware of” the need for iReralta 744 F.3d at 1086 (citingarmer, 511 U.S. at 837).

15
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Additionally, Harmer told plaintiff to return to éhclinic the following dayf his pain persisted.
He heeded her advice, whereupon a doctor diagrosedist fracture. Abest, then, plaintiff
describes a case of negligence in the diagnosisraatment of his wrist fracture, which fails tg
“state a valid claim [fodeliberate indifference] under the Eighth Amendmeaistelle 429 U.S.
at 106;see also Lemire v. Cal. Dep't of Corrs. & Rehat26 F.3d 1062, 1082 (9th Cir. 2013)
(citation omitted) (“Even gross negligence is iifisient to establish deliberate indifference to
serious medical needs.”).

In short, plaintiff has not produced eviderupon which a reasonalpley could rely in
concluding that defendants were deliberatetyffarent to his medicaheeds. Accordingly,
defendants should be granted summary judgmemiaintiff's deliberag indifference claim3.

B. Fourteenth Amendment—Equal Protection

“The Equal Protection Clause of the Fearith Amendment commands that no State §
‘deny to any person within its jurisdiction the eppiotection of the laws,” which is essentially
direction that all persons similarlytsated should be treated alikd_&e v. City of Los Angeles
250 F.3d 668, 686 (9th Cir. 2001) (quoti@gy of Cleburne v. Cleburne Living CGtd73 U.S.
432, 439 (1985)). “To state a claim under 43.Q. § 1983 for a violation of the Equal

shall

a

Protection Clause of the Fourtéer®mmendment][,] a plaintiff musgthow that the defendants acted

with an intent or purpose to discriminateaatst the plaintiff baseupon membership in a
protected class.’ld. (citation omitted).

Defendants do not contest that plaintiff, &lack man, is a member of a protected cla
Therefore, the issue is whether defendants pefplhg discriminated aginst him in confining
Black inmates to Chow Hall 3 (nonworking toilet)d Northern Hispanic inmates to Chow Ha|
(working toilet).

“Discriminatory purpose . . . implies more thatent as volition or itent as awareness ¢

consequences.Pers. Adm’r of Mass. v. Feenedyd2 U.S. 256, 279 (1979) (citation omitted).

% Because plaintiff cannot establish that delfients violated the Eighth Amendment, it i
unnecessary to consider their argumentttiney are entitled tqualified immunity. See Pearson
v. Callahan 555 U.S. 223, 236 (2009).
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implies that the decisionmaker . . . selected dfireged a particular coursef action at least in
part because of, not merely in spite of aithverse effects upon an identifiable groujal”

Courts may look to the totality of thercumstances to ascaim whether “invidious
discriminatory purpose” animates atst official’'s challenged actiorSee Washington v. Dayis
426 U.S. 229, 242 (1976). Consequently, the magethat an act has a disproportionate impg
on one group is insufficient to show discriminatory purpddeat 239.

Plaintiff does not present evidence estabfiglihat defendants purpegslly discriminated
against the Black inmates in confining thenClwow Hall 3. Rather, the evidence compels thg
conclusion that only Parks made the decisiodlehged by plaintiff. Thus, plaintiff's equal
protection claim necessarily fails tsthe other defendants. Fuet, the evidence demonstrate
that Parks was acting in the context of a rigbitotect inmates from additional violence. He
confined Black inmates to Chow Hall 3 ribecause of” this characteristiseeFeeney442 U.S.
at 279, but because of the urgent need to steptira hostile groups to halt the fighting and “to
prevent further violence.” ECF No. 66-4 5. Oae thcord before the court, a reasonable fac
finder could not rely upon plainti evidence to conclude that racial animus rather than inm
safety motivated Park’s decision.

Plaintiff suggests that, after he told Paak®ut the broken toilehis alleged statement

that Black inmates had “nothing coming” shows dietatory purpose. But plaintiff's complete

statement in his declaration in this regardgdollows: “Plaintiff and other black inmates also
informed defendant Parks about the toilet not wayland the need for several inmates to use
functioning toilet. Defendant Parks respoadhy saying ‘That's what happens when you
participate in a riot. You have nothing comi”” ECF No. 69-1  17. The comment indicates
frustration over inmates engagedviolence, not animus directed a class of inmates based o}
their race, and the reference to “you have nothimgireg” is not directed gblaintiff. Nothing in
the statement can support a finding or even amante that Park’s actiongere the result of
racial animus rather thanggnuine effort to restore ondand prevent more violence.

1
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IV.  Conclusion
For the foregoing reasons, IT IS HERERRECOMMENDED that defendants’ motion

for summary judgment (ECF No. 66) be granted.

These findings and recommendations will blensiited to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. €document should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be filed and serwatthin seven days after sereiof the objections. Failure to
file objections within the specified time may waihe right to appeal the Birict Court’s order.

Turner v. Duncan158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153, 1157 (9th

Cir. 1991).
Dated: May 16, 2017. WW
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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