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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

RENO FUENTES RIOS,

Plaintiff,      No. 2:07-cv-0790 WBS KJN P

vs.

J.E. TILTON, et al.,

Defendants. ORDER

                                                     /

Plaintiff is a state prisoner, proceeding in forma pauperis.  Plaintiff represented

himself in this action through the court’s October 19, 2011 decision granting defendants’ motion

for summary judgment, on all but one claim against one defendant, which now proceeds to trial. 

(See Dkt. Nos. 96, 100, 101, 103.)  On May 23, 2012, the court appointed counsel for plaintiff

for purposes of pretrial and trial proceedings, and any pertinent settlement conferences.  (See

Dkt. No. 121.)  This case is now set for pretrial conference on March 1, 2013, before the

magistrate judge, and for jury trial on May 14, 2013, before the undersigned. (Dkt. No. 130.)

Recently the Ninth Circuit Court of Appeals issued an order requiring that all

prisoners proceeding pro se must be provided contemporaneous notice of certain requirements

for opposing a motion for summary judgment.  Woods v. Carey, 684 F.3d 934 (9th Cir. 2012)

(July 6, 2012 ), citing Rand v. Rowland, 154 F.3d 952 (9th Cir. 1998) (en banc); see also

Klingele v. Eikenberry, 849 F.2d 409, 411-12 (9th Cir. 1988).  In Woods v. Carey, the Ninth
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Circuit rejected this district’s practice of providing Rand and Wyatt notices at the time the court

issues the order directing service on defendants.  The court held that “[t]he failure to provide

adequate Rand notice is a ground for reversal unless it is clear from the record that there are no

facts that would permit the inmate to prevail.”  Woods v. Carey, 684 F.3d at 941.

In the instant action, the court provided the Rand and Wyatt notices on April 25,

2008, at the time it ordered service on defendants.  (Dkt. No. 15.)  Neither the court nor

defendants provided the requisite notice pursuant to defendants’ November 19, 2010 motion for

summary judgment.   The court ruled in favor of defendants on most of plaintiff’s claims.  1

To comply with Woods v. Carey, the court now gives plaintiff, if he so chooses,

the opportunity to re-open the motion for summary judgment, and present evidence, declarations,

or affidavits that were not previously presented in opposition to the motion.  If plaintiff so

requests, the court will set aside its order and the magistrate judge’s findings and

recommendations on the motion for summary judgment, and allow plaintiff additional time to

file a new opposition.

In accordance with Woods v. Carey, plaintiff is now provided the following Rand

notice: 

Pursuant to Rand v. Rowland, 154 F.3d 952, 957 (9th Cir. 1998) (en banc), cert.

denied, 527 U.S. 1035 (1999), and Klingele v. Eikenberry, 849 F.2d 409 (9th Cir. 1988), plaintiff

is advised of the following requirements for opposing a motion for summary judgment made by

defendants pursuant to Rule 56 of the Federal Rules of Civil Procedure.  Such a motion is a

request for an order for judgment in favor of defendants without trial.  A defendant’s motion for

summary judgment will set forth the facts that the defendants contend are not reasonably subject

to dispute and that entitle the defendants to judgment.  To oppose a motion for summary

   Defendants’ operative November 19, 2010 motion for summary judgment was their1

Second Amended Motion for Summary Judgment.  (Dkt. No. 83.)  Defendants did not provide
the requisite Rand notice in their operative motion, or in either of their prior motions.  (See Dkt.
Nos. 45, 67.) 
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judgment, plaintiff must show proof of his or her claims.  Plaintiff may do this in one or more of

the following ways.  Plaintiff may rely upon statements made under the penalty of perjury in the

complaint if the complaint shows that plaintiff has personal knowledge of the matters stated and

plaintiff calls to the court’s attention those parts of the complaint upon which plaintiff relies.

Plaintiff may serve and file one or more affidavits or declarations setting forth the facts that

plaintiff believes prove plaintiff’s claims; the person who signs an affidavit or declaration must

have personal knowledge of the facts stated.  Plaintiff may rely upon written records, but plaintiff

must prove that the records are what plaintiff claims they are.  Plaintiff may rely upon all or any

part of the transcript of one or more depositions, answers to interrogatories, or admissions

obtained in this proceeding.  If plaintiff fails to contradict the defendants’ evidence with

counteraffidavits or other admissible evidence, the defendants’ evidence may be taken as the

truth and the defendants’ motion for summary judgment granted.  If there is some good reason

why such facts are not available to plaintiff when required to oppose a motion for summary

judgment, the court will consider a request to postpone considering the defendants’ motion.  If

plaintiff does not serve and file a written opposition to the motion or a request to postpone

consideration of the motion, the court may consider the failure to act as a waiver of opposition to

the defendants’ motion.  If the defendants’ motion for summary judgment, whether opposed or

unopposed, is granted on any of plaintiff’s claims, judgment will be entered for the defendants

without a trial on those claims.  

In deciding whether to re-open the motion for summary judgment, plaintiff should

consider the Rand notice, and decide, in consultation with counsel, whether he seeks to re-open

the motion.  If plaintiff chooses to re-open the motion for summary judgment, a further briefing

order will issue, and the pretrial conference and jury trial dates will be vacated, to allow time for

briefing and resolution of the re-opened motion for summary judgment.  

The court recognizes that appointed counsel agreed to represent plaintiff only for

purposes of settlement, pretrial and trial proceedings; however, the court requests that counsel

3



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

carefully evaluate, in consultation with plaintiff, the option set forth herein, both on the merits

and as a practical matter regarding continued representation. 

Accordingly, IT IS HEREBY ORDERED that within thirty days after the filing

date of this order, plaintiff shall file the attached notice of election form indicating whether he

wishes to re-open the motion for summary judgment.  Failure to timely respond to this order shall

be deemed plaintiff’s waiver to the defects in the timing of the notice of the motion for summary

judgment, and this case will proceed to trial as scheduled.

DATED:     October 24, 2012

/rios0790.woods.ntc.priority
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RENO FUENTES RIOS,
Plaintiff,      No. 2:07-cv-0790 WBS KJN P

vs.
J.E. TILTON, et al.,

Defendants. NOTICE OF ELECTION

                                                            /

Plaintiff hereby responds to the court’s order concerning Woods v. Carey, 684 F.3d 934
(9th Cir. 2012), as follows:

____ Plaintiff chooses to reopen the November 19, 2010 motion for
summary judgment (Dkt. No. 83).

OR

____ Plaintiff waives the Woods v. Carey notice required for the
November 19, 2010 motion for summary judgment, and chooses to
proceed to trial.

                                                                                                                                          
Date Plaintiff


