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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

FRANK ORR, ))
o ) No. CV-08-472-JLQ
Plaintiff, )
ORDER RE: WRITTEN DEPOSITIONS
VS.
ADRIANA HERNANDEZ, et al., ))
Defendant. )

)

Doc. 103

BEFORE THE COURT is Plaintiff's Rpiest for Deposition Upon Written Questions

(ECF No. 98).

Plaintiff is proceeding@ro seandin forma pauperisand in his Section 1983 complai
alleges Defendant Hernandeéwice retaliated against him in violation of the Fi
Amendment. On September 2811, the court denied Def@ant Hernandez’s Motion fq
Summary Judgment, in part due to the inconepénd inadequate record. As a result,
court granted the parties until January 2812 to conduct additiohdiscovery and unti
February 15, 2012 to submit dispositive motions.

Plaintiff is now requesting leave to takeitten depositions from the Defendant a
eight non-party witnesses: Captain Arnold, @apKaplan, Lt. Sweany, Corrections Offic
Norman, Corrections Officer Heath, C.D.W. S. Garcia, C.C.l. Winkler, and Lt. Ma

Defendant opposes the request, citing Plainfiffilsire to identify the deposition officer wh
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will take the depositions andiliare to demonstrate an ability to pay the recording 1
associated with deposing the nine withesdesfendant does make any argument that
deposition questions suggestedd ECHNo. 98) will not lead to discoverable evidence

Fed.R.Civ.P. 31 outlines the proceduredepositions by written questions. It stat

(a) When a Deposition May Be Taken.

(1) Without Leave. A party may, by writiequestions, depose any person, incluc
a party, without leave of court except as in Rule 31(a§(2 .he deponent's attendan
may be compelled by subpoena under Rule 45.

QZ) With Leave. A party musibtain leave of court, arttle court must grant leave
the extent consistent with Rule 26(b)(2): N

A) if the parties have not stipulated to the deposition and:

1) the deposition would resultin moreth10 depositions beinc? taken under {
rule or Rule 30 by the plaintiffs, or by tdefendants, or by th&ird-party defendants;

i) the deponent has alréady been deposed in the case; or

i) the party seeks to take a deposition before the time specified in Rule
o (B) if the deponent is confined in prison.
Fed.R.Civ.P. 31(a)(1) and (2).

The individuals Plaintiff wishes to deposlo not appear to be people “confined
prison.” Therefore, Plaintiff does not requlieave of Court to depose the named individy
by written questions. He is peitted to conduct discovery whilacarcerated, without leay
of the Court, as long as he complies withFlederal Rules of Civil Pagdure, the local rule
and applicable prison regulations. Acaagly, the Request (ECF No. 98)D&NIED.

The court is mindful of Plaintiff's finamal limitations and its potential impact on h

ability to conduct the full panoplyf discovery available undéne Federal Rules, including

under Rule 31. While the IFP statute, 28 U.S.C915, allows a feddraourt to waive the
filing fee for an indigent prisoner's civil rightemplaint, it does not require the court to or
financing of the entire action or waiveirfees or expenses for witnesddadsell v. Comm'
Internal Revenue Sepni07 F.3d 750, 752 (9th Cir.199Dixon v. YIst990 F.2d 478, 48(
(9th Cir.1993);Tedder v. Odel890 F.2d 210, 211-12 (9th ri989) (per curiam). Th

requesting party is thus finanthyaresponsible for procuring a deposition officer to record
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witnesses' testimony, for notiaad delivery of the questions, and for filing of the deposit
See Rule 31.

As other district courts have noted, though written depositions sound i
inexpensive method to conduct discovery it usually is not.

The deposition upon written questions basicaibuld work as follows. The prison
would send out a notice of deposition that tifess (a) the deponelite., the W|tnessz
(b) the officer taking the deposition, ©) a lidtthe exact questions to be asked o
witness, and (d) the date and time fag theposition to occuilhe defendant woul
have time to send to theigoner written cross-examinati questions for the witnes
the prisoner would then have time to senddfendant written re-direct questions
the witness, and the defendant would/éhdime to send to the prisoner writt
re-cross-examination questions for the wgs. When all the questions-without
answers-are ready, the prisoner woulddsthem to the deposition officer and
officer would take the deposition of thetmess. IéThe deposition officer can be
person authorized by law to administer oasie®, Fed.R.Civ.P. 28(a), such asano
public and need not be a court employdée questions are read by the deposi
officer, the responses are reported _}/ a aeymdrter and the transcript is prepare
it Wouid be for an oral deposition. Tlieposition officer does not stray from t
written script of questions and asks only those questions that are on the list fr
grlsoner and defendant. Tepose a non-party on written gtiens, that withess mu

e subpoenaed. To obtain a deposition up rquestions, the prisoner thus ha
Pay the witness fee, deposition officer feeurt reporter fee, and the cost o
ranscript of the proceedings. The prdgee is not much cheaper than an
deposition unless there are substantial traxpénses that would be incurred to br
the witness to the prisoner or the prisoneth® witness. In addition to the cost,
evidence-gathering ability in such a depasitis quite limited. The requirement t
the questions all be written and shareddivance means that there is no opportu
for follow-up questions when a witness msleestatement that is unexpected. Po
worded questions will often result in usedeanswers-a problem that makes proce
particularly difficult for an unrepresented litigant.

Lopez v. Horel2007 WL 2177460 (N.D.Cal. 2007)(unpublished).

For the reasons stated aboves the preference pro se prisoneactions that Plaintiff

on.
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seek discovery from a Defendatfirough more practical and less expensive method of

interrogatories, rather than by deposition.té\the non-party witnessghowever, the coul
poses the question as to whether the Defendagtwish to pursue and/or bear the expe
of written depositionsyeighing that cost against the potential costs of trial should the re
remain as inadequate as it was in the initial round of summary judgment proceedme
court’s great concern regardingetimcomplete record in this mter is evident in the court’

denial of Defendant’'s Motion for Summaludgment. Relevant documents were misg
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from the record and apparently, are missing fRiaintiff's central file and can no longer e

found by the institution. No affidavits of anythe numerous identified institution witnesses

were obtained and submitted to the court as part of the summary judgment.

The court previously instructed the pes to “cooperate irdiscovery and work

diligently in order to accomplish the comptetiof discovery in tl time frame allotted.”
ECF No. 92 at 20. The countpects Plaintiff and defense coehso heed this instructio

as to the written depositions, if either partgat$ to pursue this discovery. Furthermdre

-

either Plaintiff and/or Defendant elect to pursue written depositions of the non{part

witnesses the parties shall abide by the following:
1. The courtDIRECTS that defense counsel sendcapy of this order to thg
Superintendent of the CDCR, along wattpies of the deposition questions, EMRECTS

the Superintendent, pursuanfed.R.Civ.P. 28, to appoinsaecial examiner before who

\U

m

depositions may be taken. The special examsmould be a certified notary. The dutieg of

the officer before whondepositions upon written questions are taken are found ir

Fed.R.Civ.P. 30 and Fed.R.CivFL.. The special examindiauld make an estimate of the

cost of the depositions and advike requesting party in writing of the estimated cost of the

depositions before proceeding with them.

2. Rule 30(b)(2) states that depasititestimony may be recorded “by audio,

audiovisual, or stenographic means.” Writtesponses to depositions upon written quest
are not permissible. The deposition resporsesto be audio recorded. Counsel for

Defendant may attend the recording just aangtother deposition. At least two record

shall be used simultaneousltla¢ deposition so that there@dawo recording of the testimony.

One recording shall be copied and providetht Plaintiff and defense counsel; the ot
recording shall be placed irsaaled envelope at the close of the deposition, initialed b

officer taking the deposition and thepd@ent, and deposited with the court.
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3. The court notes that the Rule allows garties to stipulate that the deposition
taken by telephone orlwgr remote means.

4. Any of parties may elect to have ttexording transcribed. Certain uses o
deposition may require transcription but othersxdb For example, if Plaintiff just wani
to see what the deponent's responsesdoifgp questions will be, it would be unnecess
to transcribe the testimony. But if eitherfyantends to use deposition responses in sup
of or opposing summary judgment, or for impeachment purposes at trial, that party
ensure that the deposition responses are transcribed.

5. The Court also notes that Rule 31(pjfovides deadlines for the service of cr¢
(within 14 days), redirect (withid days), and recross (withim@ys) questions by the partie
The court anticipates that arranging the depmsstand strict compliance with these deadli
might not permit the requested depositioniouo before the discovecoytoff of January 15
2012. The Court will shorten the deadline to setwoss questions to 7 days, and elimir
redirect and recross questionst@edite the depositions. Plaintiff is also advised that
Order nor his “Request for Deposition Upéfritten Questions” filed October 20, 2011

not satisfy his obligation to serve notice fog ttepositions as requirbg Rule 31(a)(3). This

requirement must be complied with this regment before proceeding with the depositic
IT1SSO ORDERED. The District Court Executive @rected to enter this Order a
provide a copy to Plaintiff ancbunsel for Defendant Hernandez.
Dated this 22ndday of November, 2011.

s/ Justin L. %uackenbush
JUSTIN L. QUACKENBUSH

SENIOR UNITED STATES DISTRICT JUDGE

ORDER -5

be

fa
S
ary
port

sho

DSS
S.
hes
ate
this

4

ns.




