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9 UNITED STATES COURT OF APPEALS
10 FOR THE NINTH CIRCUIT
11
12 | Inre: KENNARD LEE DAVIS. No. 16-72331
13| KENNARD LEE DAVIS, guardian ad D.C. Nos.
14 | litem Ronnie Tolliver, 2:10-cv-02139 KIM DB
15 Petitioner, 2:08-cv-00593 KIM DB
16 v Eastern District of Adornia, Sacramento
17 | UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF
18 | CALIFORNIA, SACRAMENTO, ANSWER
19 Respondent,
20 RONNIE TOLLIVER, Guardian Ad Litem
21 | for Kennard Lee Davis; et al.,
29 Real Parties in Interegst.
23 Plaintiff is a state prisongmroceeding in forma pauperis with civil riglatstions under 42
24 | U.S.C. §1983. On July 11, 2016, plaintiff filed a petition for writ of mandamus in the Unitgd
25 States Court of Appeals for the Ninth Circuit (ConfrAppeals). That petition was opened as
26 i
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Court of Appeals Docket No. 16-72331. On @bar 18, 2016, the Court #fppeals issued an

order which provides as follows:

This petition for a writ of mandamus raises issues that
warrant an answerSee Fed. R. App. P. 21(b). Accordingly, within
30 days after the date of this ord#ére real parties in interest shall
file an answer. In particular, the answer shall address that [sic]
status of petitioner's competenpyoceedings and shall address the
process by which petitioner may fileotions with the district court,
including a motion requéag medical treatment.

The district court, within 14 daydter the date of this order,
may address the petition if it so desires. The district court may
elect to file an answewith this court orto issue a supplemental
order and serve a copy on this court. Petitioner may file a reply
within 5 days after service of the answer(s). The petition,
answer(s), and any reply shall beferred to the next available
motions panel.

The Clerk shall serve this order on the district court and
District Judge Mueller.

All pending motions will beddressed by separate order.

Davisv. United Sates District Court, No. 16-72331, slip op. at 1-2 (9th Cir. Oct. 18, 2016) (E
No. 6).

After review of the petition for writ of mandamus and the record in the two actions
pending before this court, the undersigned nownsts the following response. By his petition
for writ of mandamus, plaintiff seeks an ordempelling this court to rule on a motion for
preliminary injunction filed by plaintiff in Septnber 2011 seeking to enjoin prison medical st
from denying him adequate medical cafee Petition for Writ of Mandate at 2-Bavisv.

United States District Court, No. 16-72331 (9th Cir. July 11, 2016) (ECF No. 1).

This court is prepared to assume jurisdictionrdkie matters raised in the petition of mandam
and to address those matters on their merits, imgutie current status pfaintiff's access to
medical care and the adequacy of such caneegsas the status of plaintiff's competency
proceedings and the process by which plaintiffy proceed in the above-captioned actidse
Davisv. United Sates District Court, No. 16-72331, slip op. at 1-2 (9th Cir. Oct. 18, 2016) (E
No. 6). Resolution of those matters on the taemill require longer than the fourteen days
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provided in the Court of Appeals’ order for issoamf a supplemental order by this court. Th
court is prepared to take the following steps irdraeely if jurisdiction istransferred back to it:

1. Obtain a report from plaintiff’'s menta¢alth clinicians on the current status
plaintiff's mental health, idluding but not limited to whether he is currently und&eghea®
order for involuntary medication, the reas®)rfor his current pghiatric inpatient
hospitalization, and the prognsgor length of stay and anyhar matter relevant to plaintiff's
ability to litigate this actiof) and

2. Consider appointment of a medieapert as provided by Federal Rule of
Evidence 706 to conduct an independent medicai@xation of plaintiff and report to the cour
on the current status of plaintiff's physical healtitJuding those matterseadtified in plaintiff's
September 2011 motion for preliminary injunctenmd the operative corfgnts in the above-
captioned actions.

i

! Keyhea v. Rushen, 178 Cal. App. 3d 526 (1986).
2 The finding of incompetency relied on by thisurt in staying tis action was made on
August 15, 2011 by a United States Msgite Judge in the Uniteda®s District Court for the
Central District of Califonia (Central District).See Order and Findings and Recommendation
Case No. 2:10-cv-2139 (E.D. Cal. Feb. 22, 2012) (ROF59) (taking judiial notice of Order
filed December 27, 2011 in Centiistrict Case No. CV 08744); Order, Case No. 2:10-cv-
2139 (E.D. Cal. Apr. 3, 2012) (ECF No. 62). Tdwion in which the competency proceedings
were conducted is a habeas corpus action ffifeplaintiff in the Central District, and the
competency proceedings were required undemame order issued by the Court of Appedee
Davisv. Malfi, No. 2:06-cv-4744 JVS JEM (C.D. Cal. Aug. 15, 2011) (ECF No. 158). That
habeas corpus action is now pending before thet®f Appeals and plaintiff still has a guardi
ad litem in that actionSee Motion to Substitute Guardian Ad Litei@avisv. Malfi, No. 15-

55561 (9th Cir. July 12, 2016) (ECF No. 56). Teeard before the Couof Appeals in the 2015

action shows that a United Statdagistrate Judge granted an application to substitute a nev
guardian ad litem as recently as June 6, 20d6.

The Magistrate Judge assigned at the tionhe two actions pending here conducted &
status conference on May 9, 2014, faliog the Court of Appeals’ revgal of this court’s order
staying the two actions. The tsamipt of that status conferem has been filed in both cas&ee
Case No. 2:08-cv-0593 (E.D. Cal. Oct. 28, 200E}F No. 125); Case No. 2:10-cv-2139 (E.D
Cal. Oct. 28, 2016) (ECF No. 183). Among ath®tters, the transcript illuminates the
circumstances that led to the finding of incatgncy in plaintiff’'s habeas corpus action.

Absent specific directiofrom the Court of Appeals, thiswa is not inclined to take stef
that might interfere with the ders of the Central District ooerning plaintiff's incompetence.
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The court also is continuing its ongoirffpets to find counsel willing to represent
plaintiff or the guardian ad litem appointed bistbourt. Since the 2014 decision by the Cour,
Appeals reversing this court’sast of the above-captioned actions, the assignedstnags judges
have appointed plaintiff's brother Ronnie Tedr as his guardian ad litem (ECF No. 8&nd
have twice appointed counsel for plaintifiGE Nos. 82, 104). Both attorneys moved to
withdraw. The first appointed attorney, BenjarWiiliams, informed the court that he could n
as a solo practitioner, manage plaintiff's twotfgaex” civil rights cases. (ECF No. 89-2 at 1.
The second attorney, Brian Pomerantz, whalgs plaintiff's federbhabeas counsel, was
compelled to move to withdraw because pléimiad filed numerous documents with the court
alleging, among other things, that Mfomerantz had a conflict ofterest. (ECF No. 115.) Bot
motions to withdraw were granted. (ECFINO6, 127.) In 2014 and again in early 2016, the
court’'s ADR and Pro Bono Director conductedhaustive searches foounsel to undertake
representation in these ca$es.

For the foregoing reasons, this court respdgtfelquests that the United States Court ¢
Appeals for the Ninth Circuit dismiss the pietn for writ of mandamus filed by plaintiff iDavis
v. United Sates District Court, No. 16-72331 (9th Cir.) @h instructions to tis court to address
forthwith the matters raised in that petition on the merits.

In accordance with the above, IT IS HEREBRDERED that this response shall be
transmitted to the United States Court gip&als for the Ninth Circuit for filing iDavisv.

United Sates District Court, No. 16-72331 (9th Cir."
DATED: October 31, 2016

UNIT TATES DISTRICT JUDGE

% With the exception of footno® the ECF numbers in this ordere from Case No. 2:10-cv-
2139 (E.D. Cal.). The orders referred to hage #leen filed in Case No. 2:08-cv-0593.

* The transcript of the May 9, 2014 status confeeesiso provides insight into the court’s effo
to secure counsel and/or a guardian ad litenplintiff, both before ah after issuance of the
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findings and recommendations thal e the stay order. For example, at the status conferenice

the Magistrate Judge requested that the ayowho represented pidiff on his successful
appeal in the Court of Appealsluateer to continue representatiorthis court. The attorney
declined the request.
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