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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

LUIS VALENZUELA RODRIGUEZ, No. 2:08-cv-1028 GEB AC P
Plaintiff,
V. ORDER

JAMES TILTON, et al.,

Defendants.

Plaintiff is a state prisoner proceeding with\algights action pursant to 42 U.S.C. 8
1983. This case is currently proceeding ontlivel amended complaint. ECF No. 32.

l. ProceduraBackground

On March 3, 2014, the court gtad plaintiff's request for ggintment of counsel (ECF
No. 204) and on March 20, 2014, Kresta Daly wasoented as pro bono counsel for the limitg
purpose of reviewing the case, seeking alditaonal discovery necessary to oppose summar
judgment, and responding to any renewed omotor summary judgment (ECF No. 206). On
April 23, 2014, discovery was re-opened and plaintiff was given an opportunity to move fo
to amend the complaint once discovery close@F No. 208. On November 21, 2014, plaintif
filed a motion for leave to file a fourth amended complaint (ECF No. 216) which defendant
opposed (ECF No. 218). Plaintiff has not filed a reply.
i

. 219

d

" leave

=3

S hav

Dockets.Justia

.com


https://dockets.justia.com/docket/california/caedce/2:2008cv01028/176049/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2008cv01028/176049/219/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

[l Motion to Amend

A. LegalStandard

A court should freely grant leave to amendeaging when justice so requires. Fed. R,

Civ. P. 15(a)(2). “[A] districtourt should grant leave to amend unless it determines that th

pleading could not possibly be cured by thegateon of other facts.” Lopez v. Smith, 203 F.3

1122, 1130 (9th Cir. 2000). Facts alleged iraarended complaint “must not be inconsistent
with those already allegedacey v. Maricopa County, 693 F.3d 896, 939 (9th Cir. 2012) (g

banc). “Liberality in granting a plaintiff leawe amend is subject to the qualification that the
amendment not cause undue prejado the defendant, is not sought in bad faith, and is not
futile. Additionally, the district court may cader the factor of undue delay. Undue delay by

itself, however, is insufficient to justify demg a motion to amend.” Bowles v. Reade, 198 F

752, 757-58 (9th Cir. 1999) (citations omitted).

B. Statutory Screening of Prisoner Complaints

The court is required to screen complalmtsught by prisoners seiek relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are
“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel
monetary relief from a defendant who is immuranfrsuch relief. 28 U.S.C. 8§ 1915A(b)(1), (2

A claim is legally frivolous when it lacks an arguable basis either in law or in fact.

Neitzke v. Williams, 490 U.S. 319, 325 (198B)anklin v. Murphy, 745 F.2d 1221, 1227-28 (

Cir. 1984). The court may, therefore, dismigdaam as frivolous when it is based on an
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indisputably meritless legal theooy where the factual contentions are clearly baseless. Neitzke,

490 U.S. at 327. The critical ingy is whether a constitutionalaim, however inartfully pled,

has an arguable legal and factual basis. _See Jackson v. Arizona, 885 F.2d 639, 640 (9th

1989), superseded by statute on other groasdstated in Lopez v. Smith, 203 F.3d 1122, 113

31 (9th Cir. 2000).
Rule 8(a)(2) of the Federal Rules of ILRrocedure “requires only ‘a short and plain

statement of the claim showing that the pleaslentitled to relief,’ in order to ‘give the
2
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defendant fair notice of whateh . . claim is and the grounds upon which it rests.” Bell Atla

Corp. v. Twombly, 550 U.S. 544, 555 (2007) (gogtConley v. Gibson, 355 U.S. 41, 47 (195

In order to survive dismissal for failure to statelaim, a complaint must contain more than “g
formulaic recitation of the elements of a caasaction;” it must contain factual allegations

sufficient “to raise a right to relief above the spgative level.” 1d. However, “[s]pecific facts
are not necessary; the statement [of facts] negd'gine the defendant fair notice of what the

. claim is and the grounds upon which it rést&rickson v. Pardus551 U.S. 89, 93 (2007)

(quoting_ Bell Atlantic Corp., 550 U.S. at 555)t&tions and internal quotations marks omitted).

In reviewing a complaint under this standard,dbert must accept as true the allegations of t
complaint in question, id., and constrthe pleading in the light mdstvorable to the plaintiff,

Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), oVedan other grounds, Davis v. Scherer, 4

U.S. 183 (1984).

C. Proposed Amended Complaint

In the proposed amended compldiptaintiff names the following defendants: Susan
Hubbard, Diana Toche, Christopher Smith, TByymhal, Brett Williams, R. Galloway, Boris
Nale, Charlise Taylor, Valentina Tucker, S. WhqglPeiri, and Santos. ECF No. 217 at 4-5.
Plaintiff also appears to identin Officer Rodriguez as a defendant (id. at 5, { 36), though
not listed as a defendaf. at 4-5, 11 21-32). Defendantsittbard, Toche, and Brimhal are su
in their official capacities, while the otherfdedants are sued in their individual capacﬁieg

1. Eleventh Amendment Immunity

“[N]either a State noits officials acting in their offi@l capacities are ‘persons’ under §

1983.” Will v. Michigan Dep’tof State Police, 491 U.S. 581 (1989). However, “[t]he

Eleventh Amendment does not bar actions sgp&nly prospective deckaiory or injunctive

relief against state officers their official capacities.” _Lo#ngeles County Bar Ass’n v. Eu, 97

! The court notes that plaintiff failed to colpwith Local Rule 137(c) and instead filed the
fourth amended complaint before leave to file was granted.
2 Since Officer Rodriguez is nbisted as a defendant, the pesed amended complaint does n
explicitly state what capacity he is sued in, tha allegations imply that he is sued in his
individual capacity.
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F.2d 697, 704 (9th Cir. 1992) (citing ExrBaYoung, 209 U.S. 123, 155-56 (1908); Edelman

Jordan, 415 U.S. 651, 667-68 (1974} federal court is not empeered to issue retrospective
declaratory relief with respett allegedly unconstitutionabaduct that has ended. National

Audubon Society, Inc. v. Davis, 36/3d 835, 847-48 (9th Cir. 2002).

Plaintiff seeks to sue defendants Hubbard, €pamd Brimhal in their official capacitieg
(ECF No. 217 at 4, 111 21, 22, 24), but does not aaglprospective injunctesrelief (id. at 6).
He does request declaratory reliefjarding the constitutionalityf the “acts, omissions, policies
and conditions” described in the proposed amewedetplaint. _1d. However, despite plaintiff's
allegation that the conduct deibed in the complaint “continues to be performed by defenda
and their agents or employees in their officapacities” (id. at 5, 1 33je court is unable to
discern any allegations of ongoinmgplations in the complaings the conduct complained of
appears to be limited to 2086Since plaintiff does not seaky prospective relief from
defendants Hubbard, Toche, or Brimhal, ameewinof the complaint to add these defendants
would be futile, as the claims would be barred by the Eleventh Amendment.

2. No Respondeat Superior Liability

There is no respondeat superior liabilityder § 1983. Taylor v List, 880 F.2d 1040, 1
(9th Cir. 1989). “A defendant may be held liable as a supervisor 883 if there exists
either (1) his or her personal involvement ia tonstitutional deprivetn, or (2) a sufficient
causal connection between the supervisor’s gitdrconduct and the constitutional violation.”
Starr v. Baca, 652 F.3d 1202, 1207 (9th Cir. 2@gitation and interal quotation marks
omitted). However, supervisory liability mayistxwithout any personal participation if the
official implemented “a policy so deficientahthe policy itself i& repudiation of the

constitutional rights and is the moving forcetloé constitutional violation.” Redman v. County

of San Diego, 942 F.2d 1435, 1446 (9th Cir. 199f)q@nc) abrogated in part on other groung

by Farmer v. Brennan, 511 U.S. 825, 114 S.Ct. 1970, 128 L.Ed.2d 811 (1994).

® Plaintiff's claim that he suffers permanelgabilities as a resuttf defendants’ alleged
deliberate indifference (ECF No. 217 at 3, Ti20)ot equivalent tan allegation of ongoing
violations.
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Defendants Hubbard, Toche, Brimhal, andt8rare identified as having supervisory
duties. ECF No. 217 at 4, 11 21, 22-24. To the extairitiff is attemptng to make a claim for
supervisory liability against arthese defendants or the other aeli@nts not explicitly identified
as supervisors, he fails to state a claithe proposed amended complaint does not allege an
personal involvement by supervisory defendant causal connection between the supervisc
wrongful conduct and the alleged violations. Moes it identify any policeor practices that
violated his rights or allege a factual basis for finding anthefdefendants responsible for
implementing the unidentified poligeand practices. If leave &amnend were granted, any clain
based on supervisory liability would haveb® dismissed for failure to state a claim.

3. Personalnvolvement

In order to state a claim under 8§ 1983, the dampmust allege in specific terms how
each named defendant is involved. There camodebility under 42 U.S.C. 8§ 1983 unless the
is some affirmative link or connection betweetledendant’s actions and the claimed deprivat

Rizzo v. Goode, 423 U.S. 362 (1976); May v. Enomoto, 633 F.2d 164, 167 (9th Cir. 1980)

Johnson v. Duffy, 588 F.2d 740, 743 (9th Cir. 197B)rthermore, vague and conclusory

allegations of official participation in civil rightgolations are not suffieint. Ivey v. Board of

Regents, 673 F.2d 266, 268 (9th Cir. 1982).
“[T]o maintain an Eighth Amendment claimd® on prison medical treatment, an inm
must show deliberate indifference to seriouedical needs.” Jett v. Penner, 439 F.3d 1091, 1

(9th Cir. 2006) (quoting Estelle v. Gamble, 429 19%.104 (1976)). This requires Plaintiff to

show (1) “a ‘serious medical nedry demonstrating that ‘failurto treat a prisoner’s condition
could result in further significant injury or thianecessary and wantoriliction of pain,” and

(2) “the defendant’s responsettee need was deliberately indifferent.” Jett, 439 F.3d at 109¢

qguoting McGuckin v. Smith, 974 F.2d 1050, 1059 (9th Cir. 1992).
Deliberate indifference is estathed only where the defendasubjectively “knows of and

disregards aexcessiverisk to inmate health and safety.” Toguchi v. Chung, 391 F.3d 1051,

(9th Cir. 2004) (internal citation omitted) (pimasis added). Deliberate indifference can be

established “by showing (a) a paseful act or failure to respotala prisoner’s pain or possible
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medical need and (b) harm caused by the indifiege Jett, 439 F.3d at 1096 (citations omitte
A difference of opinion between an inmatedgrison medical personnel—or between medic3

professionals—regarding appropeanedical diagnosis and treant are not enough to establi

a deliberate indifference claim. Sanche¥id, 891 F.2d 240, 242 (9tGir. 1989);_Toguchi, 391

F.3d at 1058.

As defendants have correctly pointed out,gh@posed amended complaint fails to alle
personal involvement by over half of the named nigdamts. ECF No. 218 4t6. Plaintiff’'s only
specific allegations which coufabtentially survive screening are as follows: (1) defendants
Santos and Pieri ignored his regtsefor medical treatment andgee a doctor (ECF No. 217 at
19 5, 7); (2) defendant Rodriguefused to allow plaintiff to see a doctor despite his worseni
symptoms (id., 1 8); (3) defendant Tucker igetbplaintiff's complaints when delivering
medication and later misdiagnosed his condifidnat 2-3, {1 9, 11, 13); and (4) defendants
Galloway and Smith “refused to provide Pldintvith sufficient catheters and other necessary
medical supplies to assist with his incontinen@é’ at 3, § 19). It appears plaintiff may be
attempting to make additional claims agathst defendants, but his vague and conclusory
allegations make it difficult to determine whhbse claims might be. At a minimum, defenda
Hubbard, Toche, Smith, Brimhal, Williams, Tayland Nale would be screened out for failureg
allege sufficient personal involvement by thdséendants in the viation of plaintiff's
constitutional rights.

lll.  Conclusion
As set forth above, the court finds thataVe to amend were gtad, over half of the

named defendants would be dismissed for failorgtate a claim against them, making the

proposed amended complaint largely futile. Thart will therefore deny the motion to amend.

Because the motion to amend is denied, thetauwill strike the improperly filed fourth

amended complaint (ECF No. 217) from the recdrtaintiff shall have an opportunity to file

another motion to amend the complaint and is advisat if he chooses fde such a motion, the

proposed amended complaint should not be filed separate document and should instead |

filed as an exhibit to the motion, as requibsdLocal Rule 137(c). If the proposed amended
6
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complaint seeks to add additional defendantsntbtion for leave to amend should address why

the addition of these defendants would not undehay the case or be unduly prejudicial to
defendants.
Accordingly, IT IS HEREBY ORDERED that:
1. Plaintiff's motion for leave to file fBourth amended complaint (ECF No. 216) is
denied.
2. The fourth amended complaint (ECF No. 217) shall be stricken from the record.
3. Plaintiff has thirty days from the filing of this order to file a motion for leave to filg
amended complaint. The motion must be agoanied by a proposed amended complaint. If
plaintiff fails to file a motion to amend withithe time granted, the court will proceed to set a
deadline for the filing of dispatssze motions on the remaining claims in the third amended
complaint.
DATED: June 2, 2015 : ~
Mn———wﬂh—l—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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