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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

MARK ANTHONY MORENO, No. 2:08-cv-1344-JAM-EFB P
Plaintiff,
V. ORDER FOR SANCTIONS

D. MEDINA, et al.,

Defendants.

This matter was before the court feahning on March 19, 2014, on defendant Meding
motion to modify the scheduling order to extehd time for filing a supplemental motion for
summary judgment, ECF Nos. 121, 122. Deputy iy General R. Lawrence Bragg appear
on behalf of Medina. Plaintiff appeared pro se via video-conference. ECF No. 127. The ¢
set the matter for hearing because of the histbdefendant’s motion practice in this case.

Notwithstanding defendant’s lack of due dilige to comply with the deadlines setin t
scheduling order, the effect obunsel’s conduct on tleurt’s impacted docket and principles
judicial economy forced modifications of teehedule here. ECF Nb28 at 3. The court

modified the schedule, but ordered defermansel to “show causehy monetary sanctions

! The background leading to the hearing and egibsnt Order to Show Cause is set o
the Order to Show Cause filddarch 21, 2014. ECF No. 128 at 2-5.
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should not be imposed for defendant’s failuredamply with this court’s previous scheduling
orders and Rule 16 of the Federal Rules of Civil Proceduce &t 1. Having received counsel
response, the court will imposens#ions as discussed below.
l. Background

Upon screening plaintiff's complaint purstido 28 U.S.C. § 1915A, the court determin
that plaintiff had stated a claim that defendaviedina, James, Waterman, and Hitchcock we
deliberately indifferent to his geus medical needs and that Medihad also taliated against
him2 ECF No. 12. The court issued the discowagt scheduling order for this case on June
2009. ECF No. 36. That order required that aksjpre motions be filed no later than Decemb
18, 2009. It also warned thagreests to modify the schedulewd be looked upon with disfav
and must be supported by good cause pursu&tilen16(b) of the Federal Rules of Civil

Procedure.ld.

On September 18, 2009, defendants filed theirr fnction to modify the scheduling orde

ECF No. 42. Defendants requested the modiboabecause their deptisn of plaintiff was
delayed. The court extended the time for deposiamtiff, and as a resulhad to also extend th
deadline for filing dispositive motions, to Janpa9, 2010. ECF No. 43. Just prior to that
deadline, on January 28, 2010, defendants Medamraes, and Hitchcock moved for summary
judgment. ECF No. 49. The court denied thation without prejudice ifight of plaintiff's
Rule 56(f) (now 56(d)), request for additiomtiahe to complete discovery. ECF No. 74. The
court permitted defendants to either renew therious motion, or file an amended motion ar
additional briefing for summary judgmernid.

On February 28, 2011, after the completionlistovery, defendants summarily renewe
but did not re-brief their origad motion for summary judgmenECF No. 87. Their initial (now,
renewed) motion for summary judgment addressanhiff’'s deliberate mdifference claims and
the retaliation claim against defendant MediSee ECF No. 49 (renewed at ECF No. 87). Th

court issued findings and recorandations recommending that dedents’ motion be granted 3

2 On November 25, 2009, defendant Watermas dismissed from this action after
plaintiff failed to effect servie of process. ECF No. 48.
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to plaintiff's claim that defendants James, Medina, and Hitchcock violated the Eighth
Amendment by confiscating plaintiff's medical dees and chronos, but denied motion as to {
remaining deliberate indifference claims agagefendants James and Medina and as to the
retaliation claim against defendant MedirBCF No. 99. While those findings and
recommendations were pending, defendants subnaitteduest for leave to file a third summa
judgment motiorf. ECF No. 100. Defendants indicated tina deliberate indifference claims f
which the court recommended denial of summadgment could be disposed of through the
filing of a properly briefed, third summary judgmt motion. They did not claim that the
retaliation claim could bsimilarly resolved.

On August 9, 2012 the court vacated the pemdéindings and recomemdations in light
of the ruling issued iNVoods v. Carey, 684 F.3d 934 (9th Cir. 2012), which required the
contemporaneous service of a notice statwegrequirements for opposing a summary judgme
motion with such a motion. ECF No. 105. That order also addressed de$enelguntst to file 3
third summary judgment motion. For the sakg@udfcial economy, i.e., avoiding an unnecess;i

trial, the court granted defendants’ resjui® file a third motion. ECF No. 105.

On September 10, 2012, defendants filed ttiid motion for summary judgment. ECF

No. 109. That motion only addressed the remagikighth Amendment deliberate indifference
claims; it did not address the First Amendmetaliation claim againslefendant Medinald.

On September 5, 2013, the court granted deferidantgon, leaving the retaliation claim again
Medina as the sole remaining claim for trial. ECF No.“117.

i

% In their request, defendants claimed thaytbould not reasonably foresee that the ca
in resolving their summary judgment motion, woatthsider evidence that, while in the recorc
before the court, was not sepaig filed with the motion or oppdson, but rather, had been file
previously in response tmather motion in this case.

* Despite yet another opportiyio file a summary judgment motion that included the
retaliation claim, defendantSeptember 10, 2012 motion failedaddress it at all. The only

claim addressed in that motion was the EightheAdment claim of deliberate indifference. EC

No. 109. Thus, when defendant’s third motiondommary judgment was granted in full it left
for trial the First Amendment t&iation claim. ECF No. 117.
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On September 13, 2013, defendants informeddlet of a change in counsel. ECF Nq.

119. Thereatfter, the newly assigned deputy atogeneral sought leave to again modify the
scheduling order to provide yet another (fourth) opportunity to file a motion for summary
judgment. ECF Nos. 121, 122. Defendants aggpresented that a claim in this action, the
retaliation claim against Medinaould be disposed of through a summary judgment motion
the grounds that the plaintiff lano medical need for the medicat, that defendant Medina hag
a legitimate reason for discontinuing the medicatamd that plaintiff had failed to exhaust his
administrative remedies). The procedural histafrthis case demonstrates that defendants h:
already had three opporitias to properly brief and filan appropriate motion for summary
judgment addressing these issues. Their Ir{diiad renewed) motion for summary judgment,
which actually addressed the retaliation claangued that Medina sicontinued plaintiff’s
medication for a legitimate reason and not becabipéaintiff’'s inmate appeal. ECF No. 49

(renewed at ECF No. 87). In recommendingidkeof summary judgnré on the retaliation

on

d

154

claim, the court found that Medina’s motion failecstiow that no material facts were in genuine

dispute. ECF No. 99 at 10-11. Notably, Medmaotion contained no argument that plaintiff
failed to exhaust the retaliation claim, ahd exhibits submitted in support of the motion
consisted solely of defendants’ declarati@mne excerpts from plaintiff's deposition, and a
document entitled “Disability Placement Program Verification.” ECF No. 29-3.
Notwithstanding the complete lack of diigce by defense counsel’s predecessor in th
Attorney General’s Office, the court modifitlte scheduling order sbcould address the
retaliation claim before having tlvase proceed to a jury triaContrary to the surprising
arguments of Medina’s curreocbunsel, nothing about that rulingplicitly found that defense
counsel has complied with the court’s orders in this c&eECF No. 132 at 4 (arguing that

orders modifying the schedule necessarily firat tlefense counsel owplied with the Court’s

requirement that any request to modify the Sciiag Order must be support by good cause.”).

> In contrast, defendantSeptember 10, 2012 summamnggment motion (which only
addressed plaintiff's deliberaitedifference claims) was suppodtby an expert declaration and
plaintiff's medical ecords. ECF No. 109-4.
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Indeed, the argument is disingenuoés the currently assignetkputy attorney general is well

aware, the court was frustrated by and quite coreckewith defense counsel’s lack of diligence.

That was the very reason for, and focushef hearing held on March 19, 2014. The court
ultimately modified the schedule not becauseafnsel’s diligence or compliance with court
orders (counsel has demonstrated neither) butlgibgrause the docket of the assigned distri
judge, who will be tasked with presiding over a jtigl in this matter, has no room for the tria
of matters that could and should have besnolved by a properly lefed and supported motion
for summary judgmerft.

At the hearing on this matter the court exgesl its frustration witdefense counsel’s an

the Office of the Attorney General’s reliance“ardicial economy” as a substitute for the good

cause showing demanded by Rule 16 of the FeBerlak of Civil Procedure. Good cause exi$

when the moving party demonstrates he canrest the deadline despite exercising due
diligence. Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, 609 (9th Cir. 1992). There
plainly has not been diligence in this casenbtheless, the principles judicial economy
require that the court not ignore the effect @ittlack of diligence on its heavy caseload. Inde
it was defense counsel’'s marked lack of diligeacd Rule 16 violationthat necessitated the

modification of the schedule here. That condwtiich left the court lité choice but to again

d

ed,

modify the scheduling order, hardly excuses defense counsel’s lack of diligence and violation of

Rule 16.
Thus, the court ordered defense counsehtavscause why sanctions should not issue
those violations.
I. Defense Counsel’s Unapologetic Disregarof the Court’s Scheduling Order and
Federal Rule 16 Underscores the Need For Sanctions
Rule 16(f) provides that the court may its own motion, issue “any just order,”

including sanctions, where a paffgils to obey a scheduling ordérin the response to the ord

® The court’s resources are simply too limigat! the caseload of this district far too
impacted to allow defense counsel’s lack iifjgnce and disobedience of scheduling orders t
cause jurors to be summoned, a jury to be enfpdraad days to be wasted in a trial in which
there may well be no genuine dispute over a material issue of fact.
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to show cause, defense counsel advancesfy@ments against the imposition of sanctions.
Each is addressed in turn.

First, counsel argues th&to prior motions for summary judgment addressing the
retaliation issue have be filed, which show that “defenseunsel has not ignored the First
Amendment retaliation issue.” EQNo. 132 at 2. According taansel, after the court rejecteq
the arguments advanced on that issue, any fumioéion “would have to bearefully considered
in order to avoid re-fing a motion on grounds previously rejedt which would be considered
frivolous under Federal Rule Civil Procedure 11.”ld. The argument misstates the record.

Prior to the now-pending summary judgmerdgtion, defendants filed only one such
motion addressing the retaliatimsue, which appears at docket number 49. After that motio
was denied without prejudice asted above, defendants were givbe opportunity to amend t
motion and thus could have, and indeed hadkdigation to properly brief and support the
arguments now advanced as dispositive. Butrdefeounsel chose not to do so. Instead, co

simply renewed without any further briefing twor, poorly briefed motion that neglected to

include the issue now said to be dispositive. FE®. 87. It is duplicitous to now represent that

counsel’s predecessor endeavored in two distiations to brief and dispose of the retaliation
issue.

Further, counsel’s argument manifests litfgoreciation of the delay and waste of coul
resources caused by his office’ddee to include all relevant guments and evidence within a
timely filed dispositive motion rather than persisthe practice of repeadly seeking extension
of time to submit untimely successive summary judgment motions after the previous one f
The arguments currently pending, as well ase arguments the court allowed counsel to
present in the September 2012 summary judgmeition, could all have been presented in a
single, timely, and adequately-supported motionis Tnot a case in which certain arguments
were somehow unavailable for timely presentatutinch might otherwise justify a modification
of the schedule. Instead, counsel initially préséisome arguments with insufficient evidentié
support and wholly neglected others. Uponnesy that such a motion would not succeed,
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counsel asked for another chance and then anallaéicial economy is not served by counsel
piecemeal and untimely approach.

Defense counsel next argues that “a change in circumstances” necessitated the fili
another summary judgment motion. It is not clehat changed circumstance counsel refers
he discusses both his assignment tactse in September 2013 and the findings and

recommendations issued on July 12, 2013 (BIGF115) recommending that defendants’ secq

S

ng of \

[0 —

nd

substantive motion for summanydgment (which addressed only the Eighth Amendment clajms,

ECF No. 109) be grantédNeither justifies the failure to tigfy raise and brief in a properly-file
motion the dispositive issue that counsel now wamiitigate. Counsgdrovides the court with
no changed circumstance that exp$ or excuses the failure ok office to properly brief and
present all of its argumentacevidence in support of surany judgment in a motion filed
within the time set by the scheduling or8er.

Third, defense counsel argues that sanctiomsnappropriate because counsel has “ne

willfully disobeyed or failed t@womply” with the court’s scheduleECF No. 132 at 4. Accordin

to counsel, by repeatedly askifog modifications of the schedulegunsel has complied with the

schedule. As discussed above, counsel sta¢gach order allowing a modification containe
an “implicit” finding that the motion seekingadification was supported by good cause. This

profoundly not the case. The court orderedathe@ modifications for the same reason it has

" Counsel characterizes tleofindings and recommendatioas “in clear contrast” to
those issued in response to the initial motion for summarymedg implying an inexplicable
change in course by the cobdtween the two motions. Couhsenits from discussion the all
too apparent reason for obtaining a mokefable result on the second summary judgment
motion; i.e., better briefing and iéentiary support (including aexpert declaration and excerpt
of medical records ngireviously provided).

8 Counsel's argument in support of its firsjuest to file an untimely summary judgme
motion — that it could not reasonably anticipat# the court would consider evidence in the
record (submitted by defendants in respong#amtiff’s motion to compel) in determining
whether triable issues of matrfact precluded sumany judgment — also presented no “chan
circumstance” justifying a moddation of the schedule. As notedthe order to show cause
rejecting this very argument, counsel ignores the plain langfeigele 56(c)(1)(A). ECF No.
128 at 3 n.3 (citingMatsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)
(“Wherethe record taken as a whole could not lead a rationali¢r of fact to find for the
nonmoving party, there is no ‘geine issue for trial.”)).
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ordered the most recent modification — to sphaecovercrowded docket of the district judge a
trial that may not be necess@ngCounsel has not complied withe scheduling order or with
Rule 16, but has instead filedcsessive late summary judgmendtions without presenting the
court with the good cause required by Rule 16, relying on the court’s unwillingness to forcg
potentially unnecessary and timasting trial on the distrigtdge. Under this approach,
“judicial economy” becomes a euphemism for lackldifence and failure to comply with Rule

16 orders. While the court cannot proceed witl juals in matters that should have been

addressed with a proper motiom Bummary judgment, it also canraatuntenance such repeate

disregard for its time or authority to manage avigeocket. Further, the response to the orde
show cause manifests no appréoma by defense counsel of the consequences of repeated
violations of Rule 16 and écourt’s scheduling order.

Fourth, counsel argues that “imposmgnetary sanctions would send the wrong
message,” because it would encourage defendantsdegatto trial rather thageek to file a late
dispositive motion and risk being sanctioned.FBX®. 132 at 5. To the contrary, the messag
indeed the rule — that must be enforcetthésduty of counsel (including the office of the
California Attorney General) to obey Rulé and the court’s scheduling orde&e Colon v.
Dolan, No. 93 Civ. 8915 (KMW)(AJP), 1995 U.S. $i LEXIS 16876, at *1 (S.D.N.Y. Nov. 9,
1995) (reminding “the Attorney General’'s Offitieat it must comply with Court ordered
deadlines just like any other litigant before tbhert” and noting that “futre failures to comply
will result in the imposition of sanctions”Counsel’s repetition dhis “wrong message”
argument demonstrates that he continues to miss the point entirely. The “message” that ¢
has yet to appreciate is that the failure to commpthh Rule 16 and the court’s orders will have

consequences regardless of whether that failuoe$ahe court to revigbe schedule to avoid

® This is not an isolated example. Thisid has had to order scheduling modifications

other prisoner cases in whiclsaccessor deputy attorney gemhargued judicial economy rathe

than good cause based on due diligence of theeftyrassigned attorney as grounds for setting

aside the requirements of Rule 1%, e.g., Hill v. Director of Corrections, et al., 2:11-cv-3409-
EFB P, ECF No. 45 (“The assertion that the pmesly assigned Depu#ttorney General ‘will
be out on extended medical absence for apprdgignaine months” (ECF No. 43 at 2) says
nothing about what efforts were made by thatrsel to meet the exisg deadlines.”).
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wasting judicial resources. That principlesaexplained at length the currently assigned

deputy attorney general at thedning, and it was reemphasized in the order to show cause.

... at oral argument counsel statkdt if the court was considering
monetary sanctions then he wedhtto withdraw the motion, and
further suggested that there was some irony that he might be
sanctioned for suggesting a scheduaiodification consistent with
judicial economy. The argumemnhisses the point entirely. Of
course cases that can be resolvg@ppropriate summary judgment
motions should be so resolvedndeed, it was defense counsel’s
obligation to timely present any appropriate pretrial dispositive
motion within the time prescribed by the Rule 16 scheduling order.
Not appreciated by counsel is thagrd were at least three previous
opportunities to do so and it was never done. Moreover, there is no
attempt to explain why the Office of the California Attorney
General could not properly file ghmotion on behalf of its client,
Medina, despite exeing due diligence.

ECF No. 128 at 5-6 (citingohnson, 975 F.2d at 609). The response to the order to show ca
steadfastly refuses to accept that principle fmminot shown any reason why monetary sanct
should not be imposed here. Instead, counsed{sorese to the order misrepresents the histor
this action, and together withs arguments at the March 19, 20febring, evince a disrespect {
the court’s time, and an attempt to place thetdouhe position of eiter dispensing with Rule
16’s good cause standard or suomimg jurors and wasting prectisly scarce resources for a
possibly needless trial.

Scheduling orders issued pursuant to Rulargenot simply advisory. Counsel must ag

diligently to comply with the schedule set ating to that rule, including timely presenting

appropriate dispositive motions together witbper briefing of all issues and, where necessar

evidentiary support. Modificatioof Rule 16 orders is permiss&hlbut Rule 16 prescribes the
circumstances under which dates set in a scheglalider may be revised. Good cause must
shown to support a request to extend the ddes.Rule 16’s “good cause” standard turns on
diligence of the party seeking to modify the stle and not on defense counsel's conception
judicial economy (which, it must be notedshaquired the court (anplaintiff) to devote
resources resolving several motions to modig/sbhedule, when, had counsel been diligent,
single, timely and properly briefed and suppdmeotion for summarydgment would have

sufficed).
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Lastly, defense counsel seems to believettietourt’s time and ability to efficiently

handle an overburdened caseload is simply notgbdhe equation. He argues that sanctions

should not be imposed because plaintiff has not been harmed by the repeated failure to file and

properly support a comprehensive motion. But eacitessive motion to modify the schedule
brief issues that counsel did rabtigently and timely raise ithe earlier brief requires a new
response from the court as well as from plaintifurthermore, counsel’s failure to obey an or
that appropriate dispositive motions be propbrigfed and presented by a certain deadline m
leave the court with more options than thpeesented by counsel here; i.e., a choice betweel
compliance with the standard required by Ruléb}@( or proceeding with a trial in an action
that may very well present no genuine factual disptliteere is a third optin. The drafters of th
Rule prescribed the appropriate remedial couRsgle 16(f)(1) states #t “the court may issue
any just orders, including those authorized by RBul@)(2)(A)(ii)-(vii), if a party or its attorney:
[ ]1(C) fails to obey a schedulingaer.” Fed. R. Civ. P. 16(f)(1)(C).

Regrettably, defense counsel (curramd éormerly assigned counsel, collectively)

repeatedly have disregarded the scheduling andérs case and hawhown no appreciation for

the waste of resources this lack of diligernas caused. Accordingly, the court imposes
monetary sanctions of $500 joynthnd severally on current defensounsel, R. Lawrence Brag
and the Attorney General’s Office for the State€afifornia. The courimposes sanctions on th

Attorney General’s Office in part based on thadwct of Mr. Bragg and prior counsel, Phillip

Arthur, but also because “it iseghresponsibility of that office thire [attorneys] who are capablé¢

of performing the work assigned tfeem, to supervise those [attorneys] to insure that they ar
meeting their responsibilities todin clients, their adwsaries, and to theddrt, and to monitor
each of the cases within the Office to insure thatOffice’s clients are being at least adequat

if not well, represented.Pearson v. Coughlin, No. 92 CIV. 1869 (DLC), 1995 U.S. Dist. LEXI

8409, at *17-18 (S.D.N.Y. June 20, 1995) (imposinmgcians on a State attorney general’s offi

where “the repeated breakdowns evident in¢hie could not have oaced had [the assistant
attorney general] been adequately supervisetiheostatus of the caperiodically monitored”).
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II. Order
For the reasons stated abovelS HEREBY ORDERED thatwithin fourteen (14) days
of this order, R. Lawrence Bragg and/or the f0atia Office of the Attorney General shall pay
the Clerk of Court $500 in monetary sanctionstfi@ir failure to comply with Federal Rule of

Civil Procedure 16 and the court’'s scheduling order.
DATED: June 17, 2014.

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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