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3
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5
UNI TED STATES DI STRI CT COURT
6 EASTERN DI STRI CT OF CALI FORNI A
SACRAMENTO DI VI SI ON
7
8 ADONAI EL- SHADDAI ,
9 Plaintiff, NO. CV-08-2429- EFS (PC)
V.
10 ORDER DI RECTI NG U. S. MARSHAL
11 | JEANNE WOCDFORD, Director, TO SERVE COVPLAI NT AND
California Departnent of PROVI DI NG PLAI NTI FF W TH
12 Corrections, and D. L. ADVI SEMENTS
RUNNELS, Warden, H gh Desert
State Prison,
13
14 Def endant s.
15 _ . S .
Before the Court is pro se state prisoner Plaintiff Adonai El-
16
Shaddai ' s Anmended Conpl aint, alleging various constitutional violations
17
under 42 U.S.C. § 1983. (Q&. Rec. 18.) The Court previously determ ned
18
that Plaintiff’s Conplaint states plausible First and Fourteenth
19
Amendnent cl ai ms under 42 U.S.C. 8§ 1983 and ordered Plaintiff to prepare
20
and return the necessary service docunents within forty-five (45) days.
21
(&. Rec. 19.) Plaintiff has done so. (C&. Rec. 20.)
22
Accordingly, IT IS HEREBY ORDERED:
23
1. The Cderk of Court shall forward the foll ow ng docunents to t he
24
U S. Marshals Service for each Defendant:
25
a. One conpl eted and i ssued sumons;
26
b. One conpl eted USM 285 form
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C. One copy of the conplaint;

d. One copy of this Order;

e. Two copi es of a Waiver of Service;

f. One notice of lawsuit consistent wth Federal Rule of
Cvil Procedure 4(d)(1); and

g. One request for waiver of service consistent with Federal
Rule of GCvil Procedure 4(d)(1).

2. The C erk of Court shall also imrediately forward the fol |l ow ng

addi ti onal docunents to the U S. Marshals Service:

a. an extra copy of the conplaint; and
b. an extra copy of this Order.
3. The U.S. Marshals Service shall serve each Defendant in

conpliance with Federal Rule of G vil Procedure 4.

a. First, in order to effectuate service, the United States
Marshal, in conpliance with Rule 4(d), shall send the
foll ow ng docunents, by first class mail: the sunmons,

the conplaint, this Oder, a request for waiver of
servi ce of sumons, two copies of the Waiver of Service,
and a return envel ope, postage prepaid, addressed to the
sender. The costs of mailing shall be advanced by the
United States.

b. Next, if a Defendant does not return the Wiiver of
Service within the appropriate tine period, the U S
Marshal s Service shall personally serve that Defendant,
in conpliance with Rule 4(e)-(i). The U. S. Marshal s

Service shall nake the necessary attenpts to effectuate
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PDF cre

such personal service until service is effected or, if
necessary, obtain direction fromthe Court or the Legal
Affairs Division (Litigation Ofice Special |Investigator)
of the California Departnment of Corrections and
Rehabilitation (CDCR). The U.S. Marshals Service shall
al so command all necessary assistance fromthe California
Department of Corrections and Rehabilitation (CDCR) to
execute this O der.

4. The U. S. Marshals Service shall file upon receipt the returned
wai vers of service, the requests for wai ver of service that are returned
as undel ivered, and returns of service. In addition, if necessary, the
U.S. Marshals Service shall conplete and file the USM 285 form Costs
of service will then be taxed agai nst the personally-served Defendant in
accordance wth Federal Rule of Cvil Procedure 4(d)(2).

5. Def endants shall file an answer or otherwise respond to
Plaintiff's conplaint wwthin sixty (60) days after mailing (if formal
service is waived), forty-five (45) days if service is not waived.
Failure to so respond may result in entry of a default judgnent.

6. NOTICE - WARNING Pro se Plaintiff is warned that certain
notions can result in the dismssal of all or part of his case; i.e.,
“di spositive notions.” See Klingele v. Eikenberry, 849 F.2d 409, 411
(9th Cr. 1988); Rand v. Row and, 154 F.3d 952, 962 (9th Cir. 1998).
Such dispositive notions may be captioned as notions to dismss or
notions for summary judgnment, though other captions may al so be used.

CGenerally, the Court must grant a Defendant’s notion to dism ss for

failure to state a claimthat is filed under Federal Rule of Cvil
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Procedure 12(b)(6) if it appears beyond doubt that Plaintiff can prove
no set of facts that would plausibly entitle himto relief. Wile the
Court assunes that Plaintiff’'s allegations are true when applying this
standard, conclusory allegations, wthout nore, are insufficient to
defeat a notion to dismss for failure to state a claim

A Defendant may also file a notion to dismss for failure to exhaust
admnistrative renedies as to one or nore clains in the conplaint. The
failure to exhaust adm nistrative renedies i s subject to an unenunerated
Rul e 12(b) notion to dismss. Watt v. Terhune, 315 F.3d 1108, 1119 (9th
Cir. 2003) (citing Riza v. Int’|l Longshorenen’s & Warehousenen’ s Uni on,
837 F.2d 365, 368 (9th Cir. 1988)). “In deciding a notion to dism ss for
failure to exhaust nonjudicial renmedies, the court nay | ook beyond the
pl eadi ngs and deci de di sputed issues of fact.” 1d. at 1119-20 (quoting
Ritza, 837 F.2d at 368). Accordingly, Plaintiff nust oppose the notion
setting forth specific facts in declaration(s) and other evidence
regardi ng the exhaustion of adm nistrative renedies, rather than sinply
rely on allegations in the conplaint. See FED. R QvVv. P. 43(e); Ritza,
837 F.2d at 369. |If the Court concludes that Plaintiff did not exhaust
adm nistrative renedies, the case wll be dism ssed wthout prejudice.
Watt, 837 F.3d at 1120. This nmeans that the case wll end. | f
Plaintiff exhausts admnistrative renedies at a |later date, he may file
the case as a new acti on.

The Court nust grant a sunmary judgnment notion filed under Federal
Rule of G vil Procedure 56 when there is no genuine issue of materia
fact and the noving party is entitled to judgnent as a matter of |aw

This means the Court will find in favor of the noving party if there is
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no real dispute about any fact that affects the result of the case and
if the nmoving party is entitled to judgnent as a matter of law. This
w il end the case. Wen a party nakes a notion for sunmmary judgnent that
is properly supported by declarations or other sworn testinony, the
opposi ng party cannot sinply rely on what his conplaint or answer says.
Instead, if Plaintiff is the opposing party, he nmust show Defendant(s)’
facts are genuinely disputed in one or nore of the follow ng ways: (1)
Plaintiff may rely upon statenents nmade under penalty of perjury in the
conplaint if the conplaint shows that Plaintiff has personal know edge
of the matters stated and if Plaintiff calls the Court’s attention to
those parts of the conplaint upon which Plaintiff relies; (2) Plaintiff
may serve and file affidavits or declarations setting forth the facts
which Plaintiff believes prove Plaintiff’s clains (the persons who sign
the affidavit or declaration nust have personal know edge of the facts
stated); (3) Plaintiff may rely upon witten records but Plaintiff nust
prove that the records are what Plaintiff clains they are; and (4)
Plaintiff may also rely upon all or any part of the transcript of one or
nore depositions, answers to interrogatories, or adm ssions obtained in
this proceeding. Should Plaintiff fail to contradict Defendants’ notion
wth affidavits, declarations, or other evidence, Defendants’ evidence
wll be taken as truth, and final judgnment nmay be entered w thout a ful

trial. See FeEp. R CQv. P. 56(e). Rule 56 sets forth what a party nust
do in order to oppose a summary judgnent notion. Local Rule 56-260 al so

requires, in addition, that a party include as part of its opposition to

a summary judgnent notion a statenent of material facts. | f summary
judgnent is granted, the case will be dism ssed and there wll be no
trial.
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7. NOTICE - WARNING Plaintiff is also advised that all parties,
whet her or not represented by an attorney, are responsible for foll ow ng
the requirenents set forth in the Federal Rules of G vil Procedure and
the Local Rules. Failure to conply with these rules or an Order my
result inthe inposition of sanctions, including dismssal of the action.
Pl ease t ake special note of Local Rule 5-135 regarding service and filing
of pleadings, Local Rule 78-230 regarding notion practice, especially
subsections (f) through (h), and Local Rule 56-260 regarding sumrary
judgment. The Cerk's Ofice shall provide Plaintiff with a copy of the
Local Rul es.

I TI1S SOCRDERED. The District Court Executive is directed to enter
this Order and provide a copy to Plaintiff and the U. S. Marshal s Servi ce.

DATED t hi s_27th day of February 2009.

S/ _Edward F. Shea
EDWARD F. SHEA
United States District Judge

C. \ W NDOWB\ Tenp\ not es101AA1\ ED. CA. 08. 2429. Serve. wpd
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