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UNI TED STATES DI STRI CT COURT
7 EASTERN DI STRI CT OF CALI FORNI A
8| ALAN BECKHAM
9 Plaintiff, NO. CV- 08- 2550- EFS
10 v
11 ORDER REQUI RI NG PLAI NTI FF TO
ACGENT BELL and STOCKTON FI LE AN AMENDED COMPLAI NT
12 PARCLE SUPERVI SOR HUGO
MERCADO,
13 Def endant s.
14
15 . . . .
Before the Court is pro se Plaintiff Al an Beckham s Conpl ai nt, which
16
al l eges constitutional violations under 42 U S.C. 8§ 1983 (. Rec. 1),
17
and rel ated Application to Proceed In Forma Pauperis (Ct. Rec. 2). Under
18
the Prisoner Litigation Reform Act of 1995, the Court is required to
19
screen prisoner conplaints seeking relief against a governnmental entity
20
or an officer or enployee of a governnental entity. 28 U.S.C 8§
21
1915A(a). Cains that are legally frivolous or malicious, clains that
22
fail to state a claimupon which relief may be granted, and clains that
23
seek nonetary relief froma defendant who is i mune fromsuch relief are
24
properly dism ssed. 1d. 88 1915A(b) (1), (2) & 1915(e)(2). After review,
25
the Court finds an anended conplaint is required. The reasons for the
26
Court’s Order are set forth bel ow
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Plaintiff alleges that Stockton Parole Oficer Hugo Mercado and
Agent Bell violated his Fourteenth Amendnent Equal Protection rights by
har assi ng and unl awful Iy arresting him in Decenber 2007.
(G. Recs. 1 & 4.)

Section 1983 creates a cause of action for the “deprivation of any
rights, privileges, or immnities secured by the Constitution and the
law of the United States. Establishing a section 1983 claimrequires
aplaintiff to show 1) that a right secured by the Constitution or |aws
of the United States was violated, and 2) that the all eged violation was
commtted by a person acting under the color of State |aw Long v.
County of Los Angeles, 442 F.3d 1178, 1185 (9th Cr. 2006). *“A person
deprives another of a constitutional right, wthin the nmeani ng of section
1983, if he does an affirmative act, participates in another’s
affirmative acts, or omts to performan act which heis legally required
to do that causes the deprivation of which the plaintiff conplains.”
Redman v. County of San Diego, 942 F.2d 1435, 1439 (9th Cr. 1991)
(internal quotations and brackets omtted) (citation omtted).

A plaintiff’'s section 1983 conpl aint nust set forth specific facts
denonstrating how t he naned def endants caused or personally participated
in depriving the plaintiff of his or her protected rights. See Arnold
v. IBM 637 F.2d 1350, 1355 (9th G r. 1981); Taylor v. List, 880 F.2d

1040, 1045 (9th Gr. 1989). It is inportant to renenber, however, that
pro se plaintiffs are held “to less stringent standards than formal
pl eadi ngs drafted by | awers.” Haines v. Kerner, 404 U S. 519, 519-20
(1972). Courts mnust construe pleadings liberally and afford pro se
ORDER * 2
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plaintiffs any benefit of the doubt. Jackson v. Carey, 353 F. 3d 750, 757
(9th Gr. 2003).

Plaintiff’s conplaint turns on an al | eged Fourteent h Arendnent Equal
Protection violation. The Fourteenth Anendnent provides that “no state
shal | make or enforce any | aw which shall . . . deny to any person within
its jurisdiction the equal protection of the laws.” U S. ConsT. anmend.
XV, 8 1. This clause directs that “all persons simlarly situated shall
be treated alike.” Caswell v. Calderon, 363 F.3d 832, 837 (9th Gr.
2004) .

Here, even viewing Plaintiff’s conplaint liberally, it fails to set
forth cogni zabl e section 1983 cl ai ns agai nst the naned Defendants. The
Court notes three (3) problenms with Plaintiff’s conpl aint.

First, Plaintiff alleges that Defendants Bell and Mercado viol ated
his Fourteenth Amendnent rights, but he does not specify whether he is
suing Defendants in their “individual” or “official” capacities. | f
Plaintiff seeks recovery fromDefendants’ personal finances, he needs to
articulate in the caption that he is suing Defendants in their
“indi vidual capacities,” see Hafer v. Malo, 502 U S 21, 25 (1991); if
Plaintiff seeks recovery fromthe entity enpl oyi ng Defendants (e.g., Gty
of Stockton), he needs to articulate in the caption that he is suing
Def endants in their “official capacities.” See Kentucky v. G aham 473
U S 159, 166 (1985) (recognizing that clainms against an officer in
of ficial capacity is “another way of pleading an action against an entity
of which an officer is an agent”).

Second, while Plaintiff is permtted to sue the entity enploying

Def endants, this entity cannot be I|iable under section 1983 solely
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1| because it hired enpl oyees who becane constitutional wongdoers. NMbnel
2(v. Dep’t of Soc. Servs., 436 U.S. 658, 691 (1978). Therefore, the entity
3| enpl oying Defendants is subject to section 1983 liability only if
4 Plaintiff's alleged constitutional violation can be attributed to the
5 enforcenent of a nunicipal policy, practice, or decision of a fina
6 || muni ci pal policy maker. 1d. at 694. Here, Plaintiff’s conplaint does
7 || not identify any such policy, practice, or decision.
8 Third, Plaintiff needs to identify how Defendants specifically
9| violated his constitutionally protected rights. Because this is an
10 | al  eged Equal Protection violation, Plaintiff nust articulate what
11 | classification or categorization heis simlarly-situatedto (e.g., race,
12 || al i enage, travel, freedom of association) and how he was treated
13 || differently fromthis classification or categorization.
14 In sum Plaintiff’s conplaint is deficient. Wen deficiencies in
15 | the conplaint exist, a pro se litigant nust be given an opportunity to
16 | anend his conplaint unless it is absolutely clear that the deficiencies
17 || coul d not be cured by anmendnent. See Lopez v. Smth, 203 F.3d 1122, 1128
18 | (9th G r. 2000) (en banc). Accordingly, Plaintiff may submt an anended
19 || conplaint within sixty (60) days of the date of this Order. The anended
20 || conpl ai nt shal |
21 1. be legibly rewitten or retyped in its entirety;
22 2. be an original and not a copy and nay not incorporate any part
23 of the original conplaint by reference;
24 3 be a single docunent;
25 4 be clearly |labeled “First Anmended Conplaint” and cause nunber
26 CV- 08- 2550- EFS nust be witten in the caption. The first
CRDER * 4
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anended conplaint will operate as a conplete substitute for -

rather than a supplenent to - the present conpl aint;

5. contain asectiontitled: Parties. This section shall identify
al | t he def endant s who caused Plaintiff’s al | eged
constitutional deprivation. Plaintiff shall identify whether
he is suing Defendants in their “individual” capacity,

“official” capacity, or both;
6. contain a section titled: Facts. This section shall set forth
the facts that conprise Plaintiff’s cause of action, i.e.,
identify what each individual Defendant did with specificity
and when. Each factual allegation shall be set forth in
separate, nunbered paragraphs;
7. contain a sectiontitled: Cains. This section shall set forth
the clains showing that Plaintiff is entitledtorelief, i.e.,
identify how Defendants allegedly violated his Fourteenth
Amendnent Equal Protection rights. If Plaintiff intends to
pursue an “official” <capacity claim against the entity
enpl oying Defendants, then he shall allege what policy,
practice, or decision violated his Fourteenth Anmendnment Equal
Protection rights; and
8. contain a section titled: Prayer for Relief. This section
shall set forth what relief Plaintiff seeks.
Plaintiff's first amended conplaint nust also conply with both the
Federal Rules of Cvil Procedure and the Local Rules for the Eastern
District of California. See King v. Atiyeh, 814 F.2d 565, 567 (9th Gr.

1987) (finding that pro se litigants nust follow the same rules of
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procedure that govern other litigants). As a courtesy, the Cerk’'s
Ofice will send Plaintiff a copy of the Local Rules.

Plaintiff is cautioned that if he fails to anmend within sixty (60)
days as directed, the Court will dismss the conplaint for failure to
state a claimunder 28 U S.C. 88 1915(e)(2) and 1915A(b)(1). Pursuant
to 28 U . S.C. 8§ 1915(g), a prisoner who brings three (3) or nore civil
actions or appeal s that are di sm ssed because they are Il egally frivol ous,
mal i cious, or fail to state a claim wll be precluded frombringing any
other civil action or appeal in forma pauperis “unless the prisoner is
under i nmm nent danger of serious physical injury.”

If Plaintiff chooses to anend his conpl aint, and the Court finds the
anended conplaint is frivolous, nmalicious, or fails to state a claim the
amended conplaint will be dism ssed pursuant to 28 U.S.C. 88 1915A(b) (1)
and 1915(e)(2). Such a dism ssal would count as one of the dism ssals
under 28 U . S.C. 8§ 1915(9q).

Alternatively, the Court wll permt Plaintiff to voluntarily
dism ss his Conplaint pursuant to Rule 41(a), Federal Rules of Gvil
Pr ocedur e. Plaintiff may submt the attached Mtion to Voluntarily
Dismss the Conplaint within sixty (60) days of the date of this O der
or risk dismssal under 28 U . S.C. 88 1915A(b) (1) and 1915(e)(2), and a
“strike” under 28 U S.C. § 1915(g). A voluntary dismssal within this
sixty-day period will not count as a strike.

Plaintiff is still obligated to pay the full filing fee of $350. 00.
However, if Plaintiff elects to take a voluntary dism ssal within the
si xty-day period, Plaintiff may sinmultaneously file a separate Affidavit

and Motion to waive collection of the remaining bal ance of the filing fee
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inthis action. The Court will grant such a notion only for good cause
shown. 1In no event will prior partial paynents be refunded to Plaintiff.

| TIS SOORDERED. The District Court Executive is directed to enter
this Order and forward a copy to Plaintiff, along with a form Mtion to
Voluntarily Dism ss Conplaint, acivil rights conplaint form and a copy
of the Local Rules for the Eastern District of California.

DATED t hi s_8'" day of January 2009.

S/ Edward F. Shea

EDWARD F. SHEA
United States District Judge

C. \ W NDOWB\ Tenp\ not es101AA1\ ED. CA. 2550. Scr een. wpd

ORDER * 7

ated with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

© 00 N o o b~ w N Pk

N N N N N NN P P P R R R R R R
o o A~ W N P O © 00N OO 0ok~ N, O

PDF cre

UNI TED STATES DI STRI CT COURT

EASTERN DI STRI CT OF CALI FORNI A
DAVI D BECKHAM
Plaintiff, NO. CV- 08-2550- EFS
V. MOTI ON TO VOLUNTARI LY DI SM SS
COWMPLAI NT

AGENT BELL and STOCKTON
PAROLE SUPERVI SOR HUGO
VERCADO,

Def endant s.

Plaintiff David Beckhamrequests that the Court grant his Mdtion to
Voluntarily Dismss the Conplaint pursuant to Federal Rule of G vil
Procedure 41(a). Plaintiff is proceeding pro se; Defendants have not

been served in this action.

DATED t hi s day of 2009.

DAVI D BECKHAM

MOTI ON TO VOLUNTARI LY DI SM SS COVPLAI NT -- 1
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