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WHEREAS, the Court, on March 24, 2009, enteasarder bifurcating this litigation into
two phases (see Docket No. 26), and

WHEREAS, Phase 1 of the liatjon has now concluded, and

WHEREAS, pursuant to the Mdr@4, 2009 Order, Phase 2 of the litigation is comprise(

discovery and trial on Plaintiff@ntitlement to the response castsight. Defendant &tling will be

permitted to raise in Phase 2 a statute of limitatdefense to costs incurred prior to execution of

the Record of Decision for the Mine Area Ogigle Unit in September 2004. Defendant Sterling
also will be permitted to try a counterclaim agaiPlaintiff United States pursuant to the Court’s
Order of October 16, 2009;
WHEREAS, attempts to negotiate a Stipiala and Proposed Phase Il Pretrial Schedulin
Order with Defendants Stephen P. Elder and Hdsrelopment, Inc., have been unsuccessful; &
WHEREAS, the Plaintiffs and Defendant Sterling have entered into a Stipulation lodgs
the Court on May 14, 2014 (ECF No. 224) and hawoeed the Court to enter it as an order;

i of

0
\nd

ad with

NOW THEREFORE, pursuant to said Ma§, 2014 Stipulation, and good cause appearing,

the Court adopts the following Phds®retrial Scheduling Order:
l. SERVICE OF PROCESS

All named Defendants have been served andmioer service is peritted without leave of
court, good cause having been shown.
. ADDITIONAL PARTIES/AMENDMENTS/PLEADINGS

No joinder of parties or amendments to plagd is permitted without leave of court, good
cause having been shown.
1. JURISDICTION/VENUE

Jurisdiction is predicated upon 28 U.Ss€ctions 1331 and 1345 and 42 U.S.C. section
9613(b). Jurisdiction and wee are not contested.
V. DISCOVERY

A. All discovery, with the exception @xpert discovery, shall be completed by

September 18, 2015. In this context, “completed” means that all discovery shall have been

conducted so that all depositions have been takéraay disputes relative to discovery shall have

2.
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been resolved by appropriate ordarecessary and, where discovery has been ordigredrder ha
been obeyed. All motions to compel discovery ningshoticed on the magiate judge’s calendar i
accordance with the locallas of this Court.

B. The parties mutually seek to reducetthree, expense and other burdens of disco\

and to better define the scope of their obligatiith respect to colleixin, review and production

of relevant information. Plairfts and Defendant Sterling therefaee entering into this Stipulation,

and the Court orders, that the scope of discovery in this Phase 2 of litigation shall be limited
subjects identified in the Cats March 24, 2009 Order, as anted by the Court’s Order dated
October 16, 2009 (Docket No. 40).

1. Within 120 days of the Court’s entry of this Ordehe parties shall make disclosur
under Fed. R. Civ. P. 26(a). Plaintiffs and Defendterling agree, and ti@ourt orders that, with
respect to compliance with the prowiss of Fed. R. Civ. P. 26(a)(ii):

(@) Plaintiffs’ obligationto makedisclosures is limited to the following
documents:

0] theadministrativerecordsfor the two Records of Decision and two
removal actions performed thte Lava Cap Superfund Site;

(i) EPA’s CostDocumentatiorPackage, which includes financial cost
and work performed supporting documentatibime supporting financial cost documentation
generally includes a SCORPIOS (Superfund CestoRery Package Imaging and On-line Syster
cost summary Report, EPA employees’ timeshaetstravel documents, contract public vouche
proof of payments, interagency agreements,shai@ cooperative agreements. The supporting v
performed documentation generally includeg\E#rk orders and work assignments, EPA
statements of work, and progress reports frontregtors, grant recipients, and other federal
agencies;

(i)  pollutionreportsassociatedavith the removal actions performed at tf
Lava Cap Superfund Site; and

(iv) DTSC’scostsummaryand supporting cost documentation.

I
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(b) Defendant Sterling’s obligation to keadisclosures is limited to the followir
documents:
® documents relevant to Sterling’s counterclaim; and
(i) documentselevantto anydefenses Sterling intends to prove.
(c) This Order does not modify theligiations of Defendants Stephen P. Eldel
and Elder Development, Inc., with respect titlobligations under Fe®. Civ. P. 26(a)(ii).
2. Prior to making Rule 26(a) disclossir®efendant Sterlingnd Plaintiff United
States of America shall agree on a scope of deatsirelating to the War Production Board to bg
obtained from the National Archivesmid Records Administration. Dfefendant Sterling is seeking

to recover response costs from Plaintiff Unitealt& of America pursuant to its counterclaim,

Defendant Sterling shall produce the docutsealating to such claims during this phase of the ¢

3. Plaintiffs and Defenda@terling intend to exchangweost, if not all, relevant
information through Rule 26(a) disclosures. If, afviewing such discloses, a party identifies |
need for additional information, that party stsive interrogatories and document requests on
issue within60 days of the parties’ Rule 26(a) disclosureEhereafter, the parties shall meet and
confer to determine whether the scope of tiheringatories and requesnay be focused on the
issues identified. A party shallve 30 days from the date of theeet and confer to respond to ar

discovery served upon it, unless the serving pagtges to an extemsi. All discovery of

electronically stored information shall be condugtadsuant to the terms aragraph IV(C) below.

In no event shall Plaintiffs be required to productogrthe emails of attornsyat the Department (¢
Justice, EPA Office of Regional Counsel, EP@ddquarters, the U.S. partment of Commerce,
the California Attorney General’s Office, or the Catifia Department of Toxic Substances Cont
In no event shall Defendant Sterling be requtredroduce or log the emails of attorneys at
Beveridge & Diamond, or of Starg in-house counsel.

C. Electronically Stored Information. Atisitime, Plaintiffs ad Defendant Sterling dg

not contemplate the exchange of/alectronically stored informatiorif a party identifies a need
for such information pursuant to subparagraph IV(Bx3ove, the parties dhaonduct discovery g

electronically stored information pursuant to ghésagraph C. Plaintiffand Defendant Sterling
-4-
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mutually seek to reduce the time, expense and btlrelens of discovery afertain electronically
stored information and privileged materials, asatided further below, and to better define the
scope of their obligations with respect to presergngh information and materials. Plaintiffs an
Defendant Sterling thereforeeaentering into this Stipuian, and the Court orders:
1. Preservation Not Required fdot Reasonably Accessible Electronic

Information.

a. Except as provided in subpaeggr (b) below, the parties need not
preserve the following categories of eledic information for this litigation:

I. Data duplicated in any electronic backup system for the
purpose of system recovery or information restoratincluding but not limited to, system recove
backup tapes, continuity of operations systems, atadatasystem mirrors or shadows, if such da
are routinely purged, overwritten or otherwise madereasonably accessible in accordance wit

established routine systemmintenance policy;

il. Voicemailmessages;

ii. Instant messages such as messages sent on AOL Instant
Messenger or Micragt Communicator;

2 Text messages, such as cell phone to cell phone SMS
messages;

V. Electronianail sentto or from a personal digital assistant
(“PDA”) or smartphone (e.g., BlackBerry) provided that a copy of such email is routinely savg
elsewhere;

V. Other electronic data stored on a PDA or smartphone, sug
calendar or contract data or est provided that a copy of suiciiormation is routinely saved

elsewhere;

Vi. Logsof callsmade from ckular phones;

Vil. Deletedcomputeffiles, whether fragmeed or whole;
7
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viii.  Data stored in random access memory (“RAM”), cache

memory, or in temporary or cache files, includintgrnet history, web browser cache and cookie¢

files, wherever located;

IX. Datastoredon photocojers, scanners, and fax machines;
X. Serversystemor networklogs;and
Xi. Electronicdatatemporarilystored by scientific equipment or

attached devices, provided that the data thatisarily preserved as past a laboratory report is,
in fact, preserved in itsrdinary location and form.

b. Notwithstandingubparagrapfe) above, if on the date of this

174

agreement any party has a policy established by geanant that results in the routine preservation

of any of the categories of information identifiadsubparagraph (a), such party shall continue t
preserve such information in accordance with its policy.

2. ObligationdRelatedto “Draft” Documents and “Non-Identical” Documents,
For the purposes of preserving pdiaity discoverable material in ilitigation, and for purposes
discovery in this litigation, a “dfel document, regardless of whethers in an electronic or hard
copy form, shall mean, “a preliminary version of aulnent that has been shared by the author
another person (by email, print, or otherwisedhat the author no longertends to finalize or to
share with another person.” dddition, a “non-identical” documei#t one that shows at least one
facial change such as the inclusion of highlightgjerlining, marginalia, total pages, attachment
markings, revisions, or the inclusion of trackddnges. The parties need not preserve for
discovery a document before and after every charagpe to it, so long as “draft” documents, as
defined by this paragraph, are preserved. A deturthat is identicabn its face to another
document, but has small detectable differencéisarmetadata, shall be considered an identical
copy.

3. No Discovery of Material Not Requd@ o Be Preserved. The parties will
seek discovery of items that need not be puesepursuant to subparagle (C)(1)-(2) above. If
any discovery request is suscef#iof a construction which caller the production of items that

I
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need not be preserved pursuanpaoagraphs (C)(1)-(2), such items need not be searched for,
produced, or identified on a privilegegl pursuant to Fed. R. Civ. P. 26(b)(5).

4. Preservation Does Not Affect Discoability or Claims of Privilege. By
preserving information for the purpose of thtgyhtion, the parties are hoonceding that such
material is discoverable, nor areey waiving any claim of privilege Except as otherwise provide
in subparagraphs (C)(1)(b) and (Q)(@nd in Section IV(E), nothing this Stipulaibn shall alter
the obligations of the pies to provide a privilege log fonaterial withheld under a claim of
privilege.

5. Format for Production: Plaintifesxd Defendant Sterlingfipulate, and the
Court orders, the followingnethods of production:

a. Paper documents: At theoBucing Party’s discretion, documents ¢
paper may be produced on paper or maycharsed and produced on CD-ROM, DVD-ROM, or
external hard drive.

b. Paper documents that are produmedisc shall be scanned as 300
single-page TIFF files, usinQCITT Group IV compression. Each page shall be branded with g
unique Bates number, which shalthe an overlay of the imagéhe images shall be accompanis
by: (1) an OpticonTM or IPRO® “cross reference’fivhich associates each Bates number with
corresponding single-page TIFF ingafijje; and (2) a “text loadlé” containing comma delimited,
double-quotation qualified ASCII text which will popité fields in a searable flat database
environment, containing one line for each documenteaath of the applicable fields as describe

Appendix A;

C. Word, WordPerfectandPDF doauments will be converted to singlet

page TIFF images and produced consistent witlspleeifications in subparagraph (C)(5)(b), exc

that the text load file shall otain the extracted text from eagbcument in place of OCR text,

unless the document contains retitans, in which case OCR text ynbe provided. If the documentt

contains comments or tracked changes, tiké-Tinages shall be generated based on how the
document appears when first opened using viewngstttontained in the fil@nd the receiving par

shall have the option, after reviewing the produtHeF image, to request the native file;
-7-
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d. MicrosoftPowerPoinfiles will be processed and produced in the Same

manner as Word, WordPerfect, and PDF documentspeittat the images shall be generated as full

color, full page, JPEG images with one slide pgepaNotes and other tetktat would not appear ¢on

the screen in the presentation vieaed not be shown on the JPHE@ges. The receiving party sh
have the option, after revigéng the produced images, iequest the native files;

e. E-mailandattachmentshouldbe converted to single-page TIFF
images and produced consisternthvithe specificatiomn subparagraph (C)(5)(b). If the producing

party redacts any part of the e-mail before protyud, OCR text may berovided in place of

all

extracted text. Attachments shiaél processed as though they waFparate documents, and the text

load file shall include a field in which the produg party shall identify, for each e-mail, the bate
range of any attachment;

f. Microsoft Excel files and othepreadsheets will be produced in na
file format in a separate folden the production media, and the tked file shall contain a field
that identifies the file path of the tinge file corresponding to each document;

g. Digital photographs will be producad image files aheir original
resolution with bates numbers branded onto them;

h. Embeddedlles shallbetreatedas though they were separate files,
except that the text load file ahinclude a field in which the pducing party shalbentify, for each
document containing an embedded file, the bates raingey such embedded file. This bates rar
may be identified in the same field as the Bates range of an e-mail attachment.

I. Before any party produces amther kinds of eldconic data, includin
databases, CAD drawings, GIS data, videos, thie parties will meet and confer to discuss the
format for the production;

J- The parties will meet and confer to identify mutually agreeable se
terms for email messages and other electronisédised information, however, this agreement to
meet and confer does not obligate any parggi@e to perform an electronic search.

6. Other Preservation Obligations Notédfed. Nothing in this agreement sh

affect any other obligations ofdtparties to preserve documeatsnformation for other purposes,
-8-
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such as pursuant to court order, administrativerpedatute, or in respse to other anticipated
litigation.

7. Meet and Confer Requirement. f@e filing any motion with the Court
regarding electronic discovery evidence, the parties will meet and confer in a good faith atter
to resolve such disputes.

D. Protection of Privileges.

1. Plaintiffs and Defendant Sterling agrthat this Stipulation and Order from
the Court invokes the protectioaforded by Rule 502(d) of tHeederal Rules of Evidence.

2. The prosecution and defense of #uson will require each party to review
and to disclose very large quantities of infotima and documents, including electronically store
information, through the discovery process. Assult, record-by-recorgreproduction privilege
review would likely impose an undieirden on the parties’ resources.

3. Eachpartyshallexamne the files containing docwnts to be produced and
shall screen documents for privilege. Such exation shall be performed with due regard for th
likelihood that the files contain privileged docents, but may rely on sampling or electronic
searching.

4. If a producing party determinestlit has produced a document upon whig
wishes to make a claim of privilege, the produgyagty shall within 14 days give all counsel of
record notice of the claim of ipilege. The notice shall identify the document(s) that is (are)
privileged and the date the docemnt(s) was (were) prodad. If the producing party claims that
only a portion of the document isiyileged, the producing party shaltovide, along with the notic|
of the claim of privilege, a new copy of the dament with the allegedly privileged portions
redacted.

5. A receiving party is under a goodtfaobligation to notify the producing

party upon identification of a docunt which appears on its faceioidight of facts known to the

receiving Party to be potentially privileged. Sumdiification shall not waive the receiving party’s

ability to subsequently challengay assertion of privilege with respect to the identified docume

The producing party shall providetice under subparagpa (D)(4) above within five (5) business
-0-
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days of notification of production @f potentially privileged documeby the receiving party if the
producing party believes the document to be privileged.

6. Upon receiving notice of a claim of privilege on a produced document, t
receiving party must, in accordance with FedCR. P. 26(b)(5)(B), promptly sequester the
specified information and any copies it has and n@yuse or disclose the information, except a
provided by Fed. R. Civ. P. 26(b)(5)(B), until the clagmesolved. If the receiving party discloss

the information before being notified, it must takasonable steps to peat further use of such

information until the claim is resolved. The parties will follow the procedure described in Fed.

Civ. P. 26(b)(5)(B) for documents produced iisthtigation regardlesef whether the producing
party asserts its claim of privilegluring or after this litigation.

7. Pursuant to Federal Rule of Esetfite 502(d), the disclosure of privileged
information or documents in discovery conducted is litigation consistentvith the terms of this
order shall not waive the claim of privilege oofaction in any other fedal or state proceeding.

E. PrivilegedViaterialsLocaied in the Offices of CounselThe parties agree that, in
response to discovery requests, fheties need not search for gmmdduce, nor create a privilege |
for, any privileged material which is located in thféces of the U.S. Department of Justice, EPA
Office of Regional Counsel, lawyers in EPA Headtgrs or the U.S. Depanent of Commerce, th
California Department of Justice, lawyers in thdifGania Department of Toxic Substances Cont
Beveridge & Diamond, or Sterling-house counsel. The parties shall not keep discoverable
materials in the offices covered by this paragrapless a copy or duplicate of the materials is
located elsewhere in the possession, custody, orataritthe party and such copy or duplicate is
identical except for marks, notes annotation provided by counsel.

F. Costs of Document Production. Eachyahall bear the costs of producing its ow
documents.

G. Expert Discovery

1. Each party shall produce the followireggarding expert dcovery at the time
the expert reports will be ekanged between the parties:

I
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a. An identification of thdata, documents, or other information

considered by the expert witness in formihg opinions expressed in the expert report;

b. The curriculum vitae of the expert;

C. A description of the corepsation to be paid to the expert;

d. A list of the expert’s professial publications within the last ten
years; and

e. A list of any other cases in whithe expert has testified as an expe

at trial or by deposition with the last four years.

2. No party shall pursue through daisery, trial subpoenar otherwise:
a. Draftexpertreports regadless of the form of the draft;
b. Experinotes;
C. Expertcorrespondencend
d. Communicationbetweenra party’s attorney and any witness requirg

to provide a report under Fed. Ryv. P. 26(a)(2)(B) regardless tife form of the communications
except to the extent that the communications:
I. Relateo compensatioffior the expert’s study or testimony;

I

il. Identify factsor datathata party’s attorney provided and that

the expert considered in formingetbpinions to bexpressed; or
ii. Identify assumptions that a party’s attorney provided and t
the expert relied upon in formirtge opinions to be expressed.

3. The parties shall bear the costs efrtbwn testifying experts in responding
discovery, and not require the paseeking discovery to pay thenet party’s testifing expert any
fee for the time spent in responding to discovery.

H. Integration/Appendices. The followg documents are incorporated herein by
reference:
“Appendix A” is a table describing the fieltts be included in the databases produced by

each party.
-11-
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V. DISCLOSURE OF EXPERT WITNESSES

A. All expert discovery shall be completed gvember 18, 2015. All counsel are to
designate in writing, file with th€ourt, and serve upon all other i@ the name, address, and a
of expertise of each expehat they propose to tendt trial not later thaugust 11, 2015.* The
designation shall be accompanied by a written tgpepared and signed by the witness. The re
shall comply with Fed. RCiv. P. 26(a)(2)(B).

B. Within 45 days after the designation of expert wéisses, any party may designate
supplemental list of expert witages who will express an opinion @subject covered by an expe
designated by an adverse party.

C. The right to designate a supplemenkglegt for rebuttal purposes only shall apply
a party who has not previouslysdlosed an expert witness on the date set for expert witness
disclosure by this Preal Scheduling Order.

D. Failure of a party to comply with thigsclosure schedule as set forth above in all
likelihood will preclude that party from calling thgpert witness at the time of trial. An expert
witness not appearing on the designation will not be permitted to testify unless the party offe
witness demonstrates:

(2) that the necessity for the witnessildonot have been reasonably anticipate
the time the list was proffered;

(2) that the Court and opposing coungete promptly notified upon discovery
the witness; and

3) that the witness was protlypmade available for deposition.

E. For purposes of this Pretrial Scheduligler, an “expert” is any person who may
used at trial to present eedce under Rules 702, 703, and 705 of the Federal Rules of Eviden
which include both “percipient experts” (persaviso, because of theixpertise, have rendered

expert opinions in the normal course of their wddkies or observations perent to the issues in

! The discovery of experts will include whether any motions basé&habert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786 (1993), an#famho Tire Co. v. Carmichadl,
526 U.S. 137, 119 S. Ct. 1161P99), are anticipated.
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the case) and “retained expertsé(pons specifically designated bparty to be a testifying expert
for the purposes of litigation).

F. Each party shall identify whether a dis&d expert is percipientetained, or both. If
will be assumed that a party designating a retained expert has acquired the express permiss
witness to be so listed. Parties designating pemti@xperts must staie the designation who is
responsible for arranging tldeposition of such persons.

G. All experts designated are to be fullgpared at the time ofesignation to render a
informed opinion, and give their bases for their apnso that they will bable to give full and
complete testimony at any deposition taken by the opposing party. Experts will not be permit
testify at the trial as to any information gatheoeevaluated, or opian formed, after deposition
taken subsequent to designation.

H. Counsel are instructed tomplete all discovery a@xpert witnesses in a timely
manner in order to comply with the Cogrtleadline for filing dispositive motions.

VI. MOTION HEARING SCHEDULE

A. There are no motions pendibefore this Court. Shouldetparties intend to file anyj
new motions, they are directed to fieaccordance with the local rules.

B. All dispositive motions, except motiof@ continuances, temporary restraining
orders or other emergency apptioas, shall be heard no later therarch 17, 2016. The parties ars
responsible for ensuring that atbtions are filed to allow for pper notice of théearing under the
Federal Rules of Civil Procedure and/or LocaldRuAvailable hearing dates may be obtained b
calling Stephanie Deutsch, Courtro@®eputy Clerk, at (916) 930-4207.

C. All purely legal issues are to be resolved by timely pretrial motibnsal Rule 230
governs the calendaring and procedureswf iwiotions with the following additions:

(1) The opposition and reply must be filed4,§0 p.m. on the day due; and
(2) When the last day for filing apposition brief falls on a legal holiday, the

opposition brief shall be filed on the last coday immediately preceding the legal holiday.

2 The Court urges any party that contemplatésgiitg a motion for summary judgment or who m
oppose a motion for summary judgméo review Local Rule 260.
-13-
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D. Failure to comply with Local Rule 230(@s modified by this Order, may be deen
consent to the motion and the Court may disposkeomotion summarily. Further, failure to time
oppose a summary judgment motion may result in thetorg of that motion ithe movant shifts
the burden to the nonmovant to demonstrate that amgerasue of material ¢éaremains for trial.

E. The Court places a page limit of twe(R0) pages on all initial moving papers,
twenty (20) pages on oppositions, and ten (10) pages for replies. All requests for page limit i
must be made in writing to th@ourt setting forth angnd all reasons for any increase in page lin
at least seven (7) days priorthe filing of the motion.

F. For the Court’s convenience, citationsStgpreme Court casebould include parallg
citations to the Supme Court Reporter.

G. The parties are reminded that a motiolnnne is a pretrial procedural device
designed to address the admissibility of ewicke. The Court will look with disfavor upon
dispositional motions (except ftrose noted in paragraph V(D))esented at the Final Pretrial
Conference or at trial in thrguise of motions in limine.

H. The parties are cautioned that failure isga dispositive legal issue that could ha
been tendered to the Court by proper pretrial madrtor to the dispositive motion cut-off date m
constitute waiver of such issue.

VIl.  FINAL PRETRIAL CONFERENCE

A. The Final Pretrial Conference is set kbay 26, 2016, at2:00 p.m. At least one of
the attorneys who will conduthe trial for each othe parties shall atte the Final Pretrial
Conference. If by reason of illness or other unaaflie circumstance a trial attorney is unable to
attend, the attorney who attends in place of thedtiarney shall have eql familiarity with the
case and equal authorization to make commitments on behalf of the client.

B. Counsel for all parties are to be fully pregghfor trial at the time of the Final Pretr
Conference, with no matters remaining to be agashed except production of withesses for or:
testimony.

I
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C. The parties shall file, not later thisray 5, 2016, a Joint Final Pretrial Conference
Statement. The provisions of Local Rules 281 shallyawith respect to thenatters to be included
in the Joint Final Pretrial Conference Statement.

D. In addition to those sudgjts listed in Local Rule 281(kijye parties are to provide th
Court with a plain, concise statement that idesgievery non-discovemotion tendered to the
Court and its resolution. Failure to comply witbcal Rule 281, as mdukd by this Pretrial
Scheduling Order, may be grounds for sanctions.

E. At the time of filing the Joint Final Pretl Conference Statement, counsel shall a
electronically mail to the Court in digital formadmpatible with Microsoft Word, the Joint Final
Pretrial Conference Statement in its enyiiacluding the witness and exhibit lishese
documents shall be sent to: mceor der s@caed.uscourts.gov.

F. The parties should identify first the canedisputed facts relemtito all claims. The
parties should then, in a concis@anner, identify those undisputededacts that are relevant to
each claim. The disputed facts should be identiigtle same manner. Where the parties are uf
to agree as to what disputed faate properly before the Court faaty they shouldhevertheless lis|
all disputed facts asserted by eaeinty. Each disputed fact or ungliged fact should be separatel
numbered or lettered.

G. Each party shall identify and concisk$f each disputed evidentiary issue which
be the subject of a motion in limine.

H. Each party shall identify the points oiavhich concisely describie legal issues ¢
the trial which will be discussed in the partiespective trial briefs. Pota of law should reflect
issues derived from the core undisputed and desbiatcts. Parties shaibt include argument or
authorities with any point of law.

l. The parties shall prepare a joint statenwérthe case in plain concise language wh
will be read to the jury at the §mning of the trial. The purpose of the joint statement is to infor
the jury what the case is about.

J. The parties are reminded that pursuahbtal Rule 281 they are required to list irj

the Joint Final Pretrial Conferen8¢atement all witnessasid exhibits they propose to offer at tri
-15-
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After the name of each witness, each party givallide a brief statement of the nature of the
testimony to be proffered. The partieay file a joint list oreach party may file separate lists. Thg
list(s) shall not be contained the body of the Joint Final Pretri@bnference Statement itself, but
shall be attached as separate documentsusdutas addenda to thmal Pretrial Order.

K. Plaintiffs’ exhibits shall be listed merically. Defendants’ exhibits shall be listed
alphabetically. The parties shall use the standahibit stickers providd by the Court Clerk’s
Office: pink for Plaintiffsand blue for Defendants. In the evémdt the alphabet is exhausted, the
exhibits shall be marked “AA-ZZ” and “AAA-ZZZk&tc. After three letters, note the number of
letters in parenthesis.€l, “AAAA(4)”) to reduceconfusion at trial.

L. All multi-page exhibits shall be stapled otherwise fastened together and each p
within the exhibit shalbe numbered. All photographs shallriarked individually. The list of
exhibits shall not include excerpts of depositions, which may betasegpeach witnesses. In the
event that Plaintiffs and Defendants offer the saxigbé during trial, that exhibit shall be referre
to by the designation the exhibitfisst identified. The Court cautiorte parties to pay attention t
this detail so that all concerned, including jing, will not be confused by one exhibit being
identified with both a number and a letter.

M. The Final Pretrial Order will contain aisigent standard for the offering at trial of
witnesses and exhibits not listed in the Final Pak@rder, and the parties are cautioned that the
standard will be strictly applie@©n the other hand, thesting of exhibits owitnesses that a party
does not intend to offer will be viewed as an abuse of the court’s processes.

N. The parties also are reminded that punst@Rule 16 of the Federal Rules of Civil
Procedure it will be their duty atel~inal Pretrial Conference to dlte Court in: (a) the formulatig
and simplification of issues and the eliminatiorirofolous claims or defenses; (b) the settling of
facts that should properly be admitted; andlfe)avoidance of unnecessary proof and cumulati
evidence. Counsel must cooperatively preparddimg Final Pretrial Conference Statement and
participate in good faith at the Firaretrial Conference with these aims in mind. A failure to do

may result in the imposition of sanctions whichymraclude monetary sanctions, orders precludir

proof, elimination of claims or defenses, or sotier sanctions as the Court deems appropriate).
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VIll. TRIAL BRIEFS

A. The parties shall file trial briefs not later thedray 12, 2016 by 4:00 p.m. Counsel
are directed to Local Rule 285 regarding the content of trial briefs.
IX. EVIDENTIARY AND/OR PROCEDURAL MOTIONS

A. Any evidentiary or procedal motions are to be filed bMay 5, 2016. Oppositions
must be filed byMay 12, 2016, and any reply must be filed ibyay 19, 2016. The motions will be
heard by the Court at the same tiasethe Final Pretrial Conference.

X. TRIAL SETTING

A. The trial is set foduly 18, 2016, at9:00 a.m. Trial will be a bench trial. The partie
estimate a trial length of five (5) days.
XI. SETTLEMENT CONFERENCE

A. No settlement conference is currergbheduled. A settlement conference may be
at the parties’ request. In the event a settlermenterence date is requast¢he parties shall file
said request jointly, in writing.

B. Counsel are instructed h@ave a principal with full settheent authority present at th
Settlement Conference or to be fully authoriedettle the matter on any terms. At lesasen (7)
calendar days before the settlement conference, coufmetach party shall submit to the chamb
of the settlement judge a confidential Settlement Conference $tateBuch statements are neith
to be filed with the Clerk nor served on opposiognsel. Each party, howeyshall serve notice g
all other parties that the statement has been suldmiittée settlement judge is not the trial judge
the Settlement Conference Statement si@lbe disclosed to the trial judge.

C. After the Final PretrigConference, the Court will nget a settlement conference.
The parties are free, however,dantinue to mediate or attempt to settle the case with the
understanding that the tridhte is a firm date.

XIl. VOLUNTARY DISPUTE RESOLUTION PROGRAM
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A. Pursuant to Local Rule 271 parties wiletl to lodge a stipulation and proposed order

requesting referral to the VolunyaDispute Resolution Program.

1
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Xlll. MODIFICATION OF PRETRAL SCHEDULING ORDER

A. The parties are reminded that pursuarRite 16(b) of the Federal Rules of Civil
Procedure, the Pretrial Scheduling Order shatllbe modified except by leave of court upon a
showing of good cause. Agreement by the parties pursmatipulation alone tanodify the Pretrial
Scheduling Order does not constitgt®d cause. Except in extraordinary circumstances,
unavailability of witnesses ooansel will not constitute good cause.
XIV. OBJECTIONS TO PRETRIAL SCHEDULING ORDER

A. This Pretrial Scheduling Order will baoe final without further order of the Court
unless objections are filed withinvan (7) court days of the dategtOrder is elettonically filed.

IT IS SO ORDERED.
Dated: September 26, 2014

MORRISON C. ENGLA%I F JUDGE
UNITED STATES DISTRICTTO

-18-
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Appendix A:
Fields to Exchange in Ddiases of Discovery Materials
Name of Field Type of Contents
field E-mail Word Processing or Spreadsheets Digital Photos Paper
PDFs
Begin_Bates Text Bates number for the Bates number for the | Bates number for the | Bates number branded Bates number for the
TIFF image of the firstl TIFF image of the first| TIFF image of the first| onto a TIFF file that | TIFF image of the first]
page page page, or, if has the same page
spreadsheets are not | resolution as the native
TIFFed, the Bates image file.
number of the
placeholder page
End_Bates Text Bates number for the Bates number for the | Bates number for the | Bates number brandegd Bates number for the
TIFF image of the last| TIFF image of the last| TIFF image of the last| onto the native image| TIFF image of the last
page page page or, if file page
spreadsheets are not
TIFFed, the Bates
number of the
placeholder page
Attachment Text Bates range of the | Bates range of all Bates range of all Bates range of all Bates range of all
attachments. Only the| embedded files and all embedded files and all documents (including | document that were
first page of the first | documents (including | documents (including | e-mails) to which this | physically attached by
attachment and the laste-mails) to which this | e-mails) to which this | file was attached or in| clips, staples, or
page of the last file was attached or in| file was attached or in| which it was binding. Only the first
attachment are which it was which it was embedded. Only the | page of the first
indicated. embedded. Only the | embedded. Only the | first page of the first | attachment and the la
first page of the first | first page of the first | attachment and the lastpage of the last
attachment and the lastattachment and the lastpage of the last attachment are
page of the last page of the last attachment are indicated.
attachment are attachment are indicated.
indicated. indicated.
Author Paragraph| “From” field <blank> <blank> <blank> <blank>
To Paragraph| “To” field <blank> <blank> <blank> <blank>
CC Paragraph| “CC” field <blank> <blank> <blank> <blank>
BCC Paragraph| “BCC" field <blank> <blank> <blank> <blank>
Subject Paragraph “Subject”field <blank> <blank> <blank> <blank>
DateSent Date The date and time th <blank> <blank> <blank> <blank>

message was sent

—



Name of Field Type of Contents
field E-mail Word Processing or Spreadsheets Digital Photos Paper
PDFs
Message_|ID Text For e-mails in <blank> <blank> <blank> <blank>
Microsoft Outlook, the
“Message ID” field;
For e-mail stored in
Lotus Notes, the
UNID field
Filename Paragrapl] <blank> The name the file The name the file The name the file | <blank>
Native_File Paragraph <blank> The path to the native The path to the native| <blank> <blank>
file on the production | file on the production
media media
Text Paragraph| Textextractedrom Text extracted from | Text extracted from | <blank> OCR Text
the message body the file. However, if | the file or if redactions
the file does not were made, then OCR
contain text or if text shall be provided.
redactions were made|
then OCR text shall bq
provided.
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