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EDMUND G. BROWN JR.
Attorney General of California
JONATHAN K. RENNER, State Bar No. 187138
Senior Assistant Attorney General
STEPHEN P. ACQUISTO, State Bar No. 172527
Supervising Deputy Attorney General
ERIN V. PETH, State Bar No. 227850
Deputy Attorney General
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 323-8230
Fax: (916) 324-8835 | :
E-mail: Erin.Peth@doj.ca.gov
Attorneys for Defendants Debra Bowen, .
California Secretary of State, and Edmund G. Brown
Jr., Attorney General of the State of California

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DEBRA BOWEN, SECRETARY OF

PROTECTMARRIAGE.COM, et al., 2:09-cv-00058-MCE-DAD

Plaintiffs,- | JOINT STATEMENTRE DISCOVERY
DISAGREEMENT
V.

STATE FOR THE STATE OF
CALIFORNIA, et al.,

Defendants.

Pursuant to Local Rule 251(c), defendants Debra Bowen and Edmund G. Brown Jr., in. their
official capacities (Défendants), and plaintiffs ProtectMarriage.corn, National'Organiéation for
Marriage, and Natioﬁal Organization for Marriage California — PAC (Plaintiffs), submit the |
following joint statement on the discovery disagreement with regard to the first set of |

interrogatories and first set of requests for production of documents propounded by Defendants.’

' On May 18, 2009, the Court issued a Pretrial Scheduhng Order setting May 14, 2010 as
, (contlnued )
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In their first set of interrogatories and requests for production of documents (RFP),
Defendants sought information regarding the harassment against supporters of Proposition 8 that
Plaintiffs have alleged in this litigation, as well as information about Plaintiffs’ collection of that
information, their communications with alleged victims, and the impact of disclosure laws on
Plaintiffs’ operations and finances. In response to those requests, Plaintiffs have stated a number
of objections, asserting a privilege based on the First Amendment for some information and
otherwise declining to produce any information that Plaintiffs consider “confidential.” Plaintiffs
have provided a limited range of responsive documents — almost entirely consisting of Plaintiffs’
fundraising emails, Plaintiffs' campaign advertisements, pubhc opinion surveys, and angry e-
mails sent to Plaintiffs. Plalntrffs also produced partial privilege logs assertmg a First
Amendment privilege for some documents and designating that other non—prrvﬂeged documents
would not be produced | |

DETAILS OF MEET AND CONFER ATTEMPTS
Defendants served their first sets of interrogatories and RFPs on October 30, 2009. On .

November 30, 2009, Plaintiffs raised multiple objections and claimed a privilege under the First

" Amendment. Plaintiffs produced no documents in response to the RFPs, and no privilege log -

with regard to either discovery demand. Thereafter, through multiple telephone conferences and
correspondence, the parties have met and conferred in a good-faith attempt to resolve the
disagreements set forth in thls joint statement.

Specrﬁcally, on January 22, 2010, Defendants sent correspondence to Plaintiffs detarhng,

with specificity, the reasons why Defendants believed Plaintiffs' objections and claim of a First

Amendment privilege lacked support. Ex. 1.2 On February 2; 2010, Defendants and Plaintiffs

participated in a conference call in an attempt to resolve their disagreements. At this conference,

(...continued) - -
extending all deadlines 60 days. This extension has enabled the parties to schedule Defendants’
requested depositions in late May. Therefore, Defendants’ do not seek relief in this motion as to
the Plaintiff’s refusal to produce the deponents prior to the former Pretrial Scheduling Order
discovery deadline. -

True and correct copies of the relevant documents concerning the discovery
drsagreement are attached hereto. :
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Plaintiffs agreed to produce documents responsive to the RFPs, as well as a privilege log, by
February 26, 2010. Plaintiffs did not agree to provide any further responses to the interrogatories.

On Febtuary 24, 2010, Plaintiffs contacted Defendants and informed them that they would
not be able to produce responsive documents by the agreed-upon-date. Defendants agreed to
allow a rolling production. Over the next five weeks, Plaintiffs ultimately produced some
documents apparently responsive to RFPs 1, 2, and 5, but Plaintiffs produced no dogutnents
responsive to the remaining thirteen RFPs. Plaintiffs served their final responses and privilege
logs on March 23,2010. Plaintiffs have not produced any documents designated as confidential,
except for the privilege lqgs themselves.’ _ |

On March 30, 2010, Defendants sent correspondence to Plaintiffs detailing, with specificity,
the reasons why Defendants believed Plaintiffs’ production was incomplete and inadequate. Ex.
2. Defendants infortnéd Plaiﬁtiffs of their intent to proceed w1th a motion to compel further
responses should Plaintiffs fail to further produce. Jbid. On April 2, 2010, Plaintiffs sent
Defendants correspondence informing them that no further responses to the d_iscovery requests
would be fortht:oming; and that they would address any concerns in resioonse toa motipn to
compel. Ex. 3. ' | ‘ |

- NATURE OF ACTION AND RELEFVIANT FACTUAL DISPUTES

California law subj écts committees primarily formed for or against a ballot measure to
periodic reporting requirements under California’s Political Reform Act. See Cal. Gov’t Code
§ 84100 et seq. Political committees must report contributions received of $100 or more, listing
the donor name, the date, and amount received. The Act also requires post-election réporting. '
Through this action, Plaintiffs, representing proponénts and various supporters of Proposition 8

(which appeared on the November 2008 statewide ballét), seek to permanently enjoin Defendat‘nts

from enforcing these disclosure requirements as to them. .

Plaintiffs rely on a limited exemption from valid campaign finance disclosure requirements | .

developed by the Supreme Court to protect the ability of discrete, historically p'ersecuted minority

- 3 Defendants object to Plaintiffs’ designation of the privilege logs as confidential.
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parties to engage in pblitical speech. The e‘xception.applies, according to the Supreme Court,
where a minority party can demonstrate that “the threat to the exercise of First Amendment rights
is so serious and the state interest furthered by disclosure so insubstantial that the [disclosure]
requirements cannot be constitutionally applied.” Buckley v. Valeo, 424 U.S. 1, 71 (1976).

Plaintiffs allege that the state law réquiring public disclosure of the names and addresses of
campaign donors violates the First Amendment because such disclosure subjects donors to a
reasonable likelihood of threats, reprisals or harassment. Plaintiffs support their arguments with
allegations, through anonymous declarations and media reports, that contributors and supporters
6f Proposition 8 have been harassed or intimidated. Defendants deny that Plaintiffs’ compliance
with the Political Reform Act violates the First Amendment. .

Defendants’ discovery demands seek evidence the Plaintiffs have that support their

vallegations in the Third Amended Complaint.

DEFENDANTS’ CONTENTIONS REGARDING DISCOVERY DISPUTES
L PLAINTIFFS’ CLAIM OF FIRST AMENDMENT PRIVILEGE |
In response to each and evéry interrogatory and RFP, Plaintiffs claim a First. Amendment
privilege. Exs. 4-7. Defendants deny‘ that Plaintiffs can avoid answering the interrogatories in

full and avoid produciﬁg all reSponsive_ documents based upon this ground.

A. Defendants’ Contention Regarding Plaintiffs’ Claim of First Amendment
Privilege.

Based upon their assertion of a_honspeciﬁc First Amendment privilegé, Plaintiffs-have
refused to prdvide complete answefs to the interrogatorigs and have produced little more than
publicly-disseminate,dlcampaign mailers in reéponse to Defendants’ comprehensive RFPs.
Plaintiffs’ sweeping privilege assertions are inconsistent with recent Ninth Circuit brecedent
holding that the claim of a qualified First Amendment associational privilege is limited to a core
group of persons and only applies to private, internal communications regarding formulation of
strategy anci messages. See Perry v. Schwarzenegger, 591 F3d 1147 (9th Cir. 2010). Here,
Plaintiffs’ privilege assertions should be rejected fof at least three reasons. First, Plaintiffs have

not identified the core group of persons who may be entitled to assert the privilege. Second,
4
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Plaintiffs have not made a prima facie showing that complying with the discovery requests would

subject anyone to threats, harassment or reprisals. Third, Plaintiffs assert the privilege over

- documents about fundraising and harassment, which are highly relevant to claims and defenses in

this matter.

As this Court may be aware, one of fhe plaintiffs in this litigation is also presently a party to
litigatiorl in the U. S.ADistrict Court for the Northern District of California challenging the
constitutionality of Proposition 8 - Perry v. Schwarzenegger, C09-2292 VRW. During the course
of that litigation, Plaintiffs became involved in a diécovefy dispute not unlike the present dispute. |
The Ninth Circuit, in reviewing a district court discovery order compelling Plaintiffs to produce
documents, explained that the First Amendment privilege is.limited to certain internal

communications among a core group of campaign strategists:

Our holding is therefore limited to communications among the core group of
persons engaged in the formulation of campaign strategy and messages. We leave it
to the district court, which is best acquainted with the facts of this case and the
structure of the “Yes on 8” campaign, to determine the persons who logically should
be included in light of the First Amendment associational interests the privilege is
intended to protect. ‘

Our holding is also limited fo private, internal communications regarding

Sformulation of strategy and messages. It certainly does not apply to documents or

" messages conveyed to the electorate at large, discrete groups of voters or individual
voters for purposes such as persuasion, recruitment or motivation — activities beyond
‘the formulation of strategy and messages. Similarly, communications soliciting
active support from actual or potential Proposition 8 supporters are unrelated to the
formulation of strategy and messages. The district court may require the parties to
redact the names of individuals with respect to these sorts of communications, but the
contents of such communications are not privileged under our holding.

By way of illustration, plaintiffs produced at oral argument a letter from Bill Tam,
one of Proposition 8’s official proponents, urging “friends” to “really work to pass
Prop 8.” A copy of the letter is appended to this opinion. Mr. Tam’s letter is plainly

not a private, internal formulation of strategy or message and is thus far afield from
the kinds of communications the First Amendment privilege protects.

Perry v. Schwarzenegger, 591 F.3d at 1165, n.12 [emphasis in original].

Inythis case, Plaintiffs have completely faﬂed to idehtify the “core group” of individuals
whose communications could be subject fo this privilege. Defendants specifically requestéd such
a list, but received nothing in return. Instead, Plaintiffs have simply chosen to producé little more |

than fundraising mailers in response to Defendants’ narrowly-drawn discovery demands.
5
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Without idéntiﬁcation of this “core group,” neither this Court nor Defendants have a means by
which to assess the claimed privilége.

But even assuming for argument’s sake that this privilege applied to Plaintiffs’ responses to
the discovery demands, Plaintiffs cannbt make the required prima facie showing required _in the

Ninth. Circuit to succeed on their claimed First Amendment privilege:

In this circuit, a claim of First Amendment privilege is subject to a two-part
framework. The party asserting the privilege “must demonstrate . . . a ‘prima facie
showing of arguable first amendment infringement.”” Brockv. Local 375, Plumbers
Int’l Union of Am., 860 F.2d 346, 349-50 (9th Cir. 1988) (quoting United States v.
Trader’s State Bank, 695 F.2d 1132, 1133 (9th Cir. 1983) (per curiam)). “This prima
facie showing requires appellants to demonstrate that enforcement of the [discovery
requests] will result in (1) harassment, membership withdrawal, or discouragement of
new members, or (2) other consequences which objectively suggest an impact on, or .
‘chilling’ of, the members’ associational rights.” Id. at 350.[fn] “If appellants can
make the necessary prima facie showing, the evidentiary burden will then shift to the
‘government . . . [to] demonstrate that the information sought through the [discovery]
is rationally related to a compelling governmental interest . . . [and] the ‘least
restrictive means’ of obtaining the desired information.” Id.; see also Dole v. Serv.
Employees Union, AFL-CIO, Local 280, 950 F.2d 1456, 1459-61 (9th Cir. 1991)
(same). -More specifically, the second step of the analysis is meant to make discovery
that impacts First Amendment associational rights available only after careful
consideration of the need for such discovery, but not necessarily to preclude it. The
question is therefore whether the party seeking the discovery “has demonstrated an
interest in obtaining the disclosures it seeks . . . which is sufficient to justify the
deterrent effect . . . on the free exercise . . . of [the] constitutionally protected right of
association.” NAACP, 357 U.S. at 463. : ‘

Perry, 591 F.3d at 1160-61 [footnote omitted]. -

Notably, in the instant case, Assigned District Judge England has already opined on the
factors identified by the Ninth Circuit in Perry. In its order denying Plaintiffs’ Motion for -
Preliminary Injunction, the District Court issued a 61-page order discussing the very factors noted
by the Ninth Circuit above. See Docket No. 88, Mem. & Order on Prelim. Inj., ét p. 35. Many of
the Court’s findings are relevant here.

Most importantly, the basis of Plaintiffs’ Motion for Preliminary Injunction was that
disclosure has and will continue to subject them to threats, harassment, and répriseils, and thus
chills th'eir‘right to speech and association in Viblation of the First Amendment. See Plfs Mem. in
Support of Motion for Prelim. Inj., Docket No. 17. These same allegations form the basis of
Plaintiffs’ present objections to the discovery demands. In denying the preliminary injunction,

this Court found that Plaintiffs “have evidenced a very minimal effect on their ability to sustain
6 .
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their movement, and . . . are unable to produce evidence of pervasive animosity even remotely

reaching the level of that present in Brdwn [v. Socialist Workers ‘74 Campaign Comm. (Ohio),

459 U.S. 87 (1982)].” (Order Denying Motion for Prelim. Inj., Docket No. 88 at 33.)
This Court concluded that “[t]he facts in the current case could not be more distinguishable

from those in which successful [First Amendment] challenges have been brought.” (/d. at: 36.) It

“thus follows that in the context of this discovery dispute, Plainti{fs cannot make the required

prima facie showing that responding to the discovery requests will subject them or some

unidentified third parties to “(1) harassment, membership withdrawal, or discouragement of new

-members, or (2) other consequences which objectively suggest an ifnpacf on, or ‘chilling’ of, the

members’ associational rights.” Perry, supra, at 25-26, quoting Brock v. Local 375, Plumbers
Int’l Union of Am., 860 F.2d 346, 350 (9th Cir. 1988). |
Even if Plaintiffs could somehow make the requisite prima facie showing, Defendants

would still be entitled to the requested discovery because it is highly relevant to their defense of

 this action. See Perry, 591 F.3d at 1161. Plaintiffs’ case depends upon their ability to

_ demonstrate that California’s disclosure 1aWs:subj ect their supporters to a reasonable likelihood of

threats, harassment or reprisals; that Plaintiffs are a minor party or fringe organizatioq éligib‘le for
as-applied excepﬁoris to campaign disclosure laws; and that the State’s disclosure laws inhibit the
speech of Plaintiffs’ supporters in a way that the Constitution does not permit. See Buckley, 424
U.S. 1; Brown v. Socialist Workers ‘74 Campaign Comm. (Ohio), 459 US 87 (1982).
Defendants’ first sets of interrogatories and RFPs were des'igned to elicit informatioﬁ relevant to
that question. For example, Defendants seek discovefy on fundraising by Plaintiffs (Ex. 4

[Interrogs.l Nos. 1-2]), their claims of harassment of supporters of Proposition 8 (Intefrogs. Nos.

3-6), and their claims that disclosure has a chilling effect on supporters of Proposition § (Interrogs.

Nos. 7-15).
But Plaintiffs have produced almost no information regarding these claims. Indeed, aside

from anonymous declarations, e-mails sent.to the campaign, and descriptions in fundraising

appeals, Plaintiffs have produced no documents to substantiate their claims that their supporters |

have been or will be subject to harassment, reprisals or threats. Plaintiffs have offered no
| 7
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evidence to support their asserti;)n that their cofnplianée with the Political Reform Act has
a'dversel.y impacted their ability to sustain their movement, and Plaintiffs have produced no
evidence of pervasive animosity toward them anywhere near the level of that present in Brown.
Plaintiffs also have produced no evidence that their financial backing is so tenuous as to render
them susceptible to a demonstrable fall-off in contributions, or that the seven million individuals
who voted in favor of Proposition 8 can be considered a “fringe organization” whose beliefs
would be considered unpopular or unorthodox for purposes of applying the limited public
disclosure exception. Moreover, Plaintiffs have produced nothing to demonstrate that their
contributors intend to retreat from the marketplace of ideas such that available discourse

regarding same-sex marriage will be materially diminished. And Plaintiffs have produced no

 evidence contradicting Defendants’ assertion that the Political Reform Act’s disclosure

requirements are narrowly tailored to serve compelling governmental interests. Defendants’
discovery demands seek nothing more than the evidence Plaintiffs have that supports their
allegations iﬁ the Third Amended Complaint. Plaintiffs’ responsé is woefully inadequate, if not
bad faith.

In the end, Plaintiffs claim of a First Amendment privilege fails here in the discovery

context for the same reasons this Court found that Plaintiffs were not entitled to a preliminary

" injunction — disclosure will not violate Plaintiffs’ First Amendment rights.

B. Defeﬁdants’ Contention Regarding Plaintiffs’ Claim of Confidentiality.
ProtectMarriage.com’s response to Interrogatory No. 1 states: “ProtectMarriage has heard
from approximately 500 individuals who, in confidence, told ProtectMarriage.com about the

various forms of threats, harassfnent, and reprisals to which they were subject because of their

| support for Proposition 8 and a traditional definition of marriage. Almost all of these individuals

contacted ProtectMarriage.com via e-mail.” Ex. 4 at 4:14-20.. The response also states that: “I
[Ron Prentice] have heard from approximately fifty individuals who, in confidence told me about
the various forms of threats, harassment, and reprisals to which they were subject because of their

support for Proposition 8 and a traditional definition of marriage. The majority of these

‘individuals contacted me via e-mail...” Id. at 4:11-16. ProtectMarriage.com has not-produced

8
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any of these communications, and the privilege log for ProtectMarriage.com lists only
approximately 41 documents regarding a “specific instance of harassmen >* For most of these 41
documents, the privilege log simpiy indicates DNP (do not prqduée) without asserting a‘privilege
or providing any additional information about the document.

NOM California's Interrogatory Response No. 1 similarly states that hundreds of
communiéations regarding threats, harassment aﬁd reprisals-have been made “in confidence.” Ex.
5 at 4:25-28. NOM has not produced aﬁy of these communications and its privilege log does not -'
list any such documents. | |

In Prétectmarriage.coin and NOM;California's Interrogatory Response No. 2, Plaintiffs
assert that specific individuals outside of ProtectMarriage and NOM-California may have |
knowledge of threats, harassment and reprisals, Wh.i'Ch suggésts that Plaintiffs may have
corresponded with these individuals about this topic. Ex. 4 at 5:8-24; Ex. 5 at 5:15-20 Plaintiffs
have not produced any such correspondence. |

Plaiﬁtiffs assert in their interrogatory responses that, aside from anonymous declarations,
they will not produce e-mails or any documentation about ailegations of threats, harassment and
reprisals because they consider that informatidn to be confidential. Ex. 4 at 3:14-17; Ex. 5 at
3:15-19. |

There is no general “confidentiality” privilege suﬁporting Plaintiffs’ failure to respond to

Defendants’ discovery requests. Self-serving confidentiality assertions are not a proper basis for

refusing to respond to discovery requests. But it appears that Plaintiffs have failed to either log or

produce a number of purportedly confidential documents. They have also listed some

~“confidential” documents on the ProtectMarriage.com privilege log but failed to assert a privilege

over those documents or describe them with specificity.
Federal Rule of Civil Procedure 26(b)(5) requires a party to claim a privilegel expressly and

describe the nature of the documents not produced in a manner that will enable other parties to

* Plaintiffs have designated their privilege logs “Highly Confidential; Attorneys Eyes
Only.” Although Defendants object to the confidential designation on the privilege logs,
Defendants are not attaching the privilege logs as exhibits here because of the existing Protective
Order in the case. See Docket No. 192.

9
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assess the applicability of the privilege or protection, without revealing information itself
privileged or protected. Plaintiffs have completely failed to comply with this mandatory rule.

With the possible exception of 41 documents listed on.the ProtectMarriage.com privilege
log, Plaintiffs’ privilege logs do not reference any documents regarding correspondence betweer
Plaintiffs and individuals who allegedly suffered harassment, threats or reprisals as a result of
supporting Proposition 8. This lack of documentation is striking for_ two reasons. Fifst, Plaintiffs
allege in their interro gatory responses that they received hundreds of e-mails about threats,
harassment and reprisals, and Defendants’ discovery sp¢ciﬁcally requested production of any
such communication. Second, Plaintiffs previously filed 58 Doe declarations in this case and
have already provided Defendants with the identities of these declarants. Plaintiffs cannot néw
claim that information about these individuals is somehow privileged.

Even if conﬁdentiality were warranted for some of the documents Plaintiffs have not
produced, which Defendants do not concede, the Protentive Order previously entered by Assigned
District Judge England offers a means by which Plaintiffs may seek to designate the documents as
confidential. See Docket No.. 192. Plaintiffs have chosen not to pursue this mechanism, however,
and there is no basis for simply refusing to providé non-privileged documents that are plainly |
responsive to Defendants’ requests.

C. Defendants’ Contentions Regarding Plaintiffs’ Failuré to Produce Specific .

Categories of Requested Documents. :

Plaintiffs have produced no documents in the follpwing categories: financial statements
(RFP Nos. 14-15 [Exs. 6 & 7]); many communications concerning fundraising, including
communications with No on 8 supporters (RFP Nos. 1, 1'0;)5 ; peréonal'communications with
individual donors or potential donors related to fundraising (RFP Nos. 1- 2); records or
documentation concerning responseé .to fundraising efforts (RFP Nos. 1-2; 7-8); communications

with individuals concerning allegations of threats, harassment or reprisals, including responses to

> Defendants have been provided with one such piece of correspondence sent out by
ProtectMarriage.com to Jim Abbott, a copy of which isattached to the correspondence in Exhibit
2. Obviously, Plaintiffs must be in possession of such responsive documents.

- 10

Joint Statement Re: Discovery Dispute (2:09-cv-00058-MCE-DAD)




0 3 N

O

10
11

12
13

14
15
16
17
18
19
20
21
22
23
24
25
26

27
28

B~

a February 2009 letter produced by Plaintiffs (RFP Nos. 3-6, 8); communlcatlons with the
numerous Doe declarants concerning allegatlons of threats, harassment or repr1sals (RFP Nos. 6,
8); records or documentation counting, tracking, summarizing, or concerning allegations of

threats, harassment or reprisals (RFP No. 5).

Plaintiffs have provided no justiﬁcafiorr whatsoever for failing to produce any
documentation in the above-noted categories. Plaintiffs’ sole'response to Defendants” meet and
confer letter detailing suchvfailure is as follows: “We have provided you with all documents that
we believe are responsive to your requests, and are not covered by an applicable privilege or
otherwise not subject to production.” Ex. 4.

This discovery dispute is not complex. In its Order Denying Preliminary Injunction |
(Docket No. 88 at 35-36) this court has pointed out in detail where and how Plaintiffs have faile_:d
to support their ﬁmdame.ntallclaims with factual evidence. }If Plaintiffs have access to heretofore
undisclosed evidence supporting their allegations, they cannot withhold it in discovery, only to
attempt to produce it when the parties file their dispositive motions.

Defendants are undoubtedly en’titled to this discovery. As this Court already recognized, “it
would be arguably irrésponsible for the Court to prematurely permit the parties to pursue a final
determirratidn on the merits of the instant controversy without a fully developed record. The

Court is satisfied that Defendants are diligently seeking the necessary discovery and that such

 discovery is relevant to their Opposition to Plaintiffs’ MSJ.” (Mem. & Order on MSJ and R. 56(f)|
‘Motion, p. 10, Docket No. 189 [emphasis added].)

II. DEFENDANTS’ REQUEST FOR MONETARY SANCTIONS
Pursuant to Federal Rule of Civil Procedure 37(@)(5)(A), Defendants contend that the Court
must award reasonable expenses, including attorneys fees, against Plaintiffs for their failure to

comply with discovery requests and failure to make deponents available in a timely manner.

- Defendants request that this Court award reasonable expenses and attorney fees in an amount to

be determined after giving Plaintiffs an opportunity to be heard.

11
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PLAINTIFFS’ CONTENTIONS REGARDING DISCOVERY DISPUTES

L DETAILS OF MEET AND CONFER ATTEMPTS

Plaintiffs offer the following additions to the details of meet and confer attempts set forth
by Defendants.” On May 18, 2009, this Court issued a Pretrial Scheduling Order. The order set
forth a discovery cut-off of May 14, 2010.° (Dkt. 96.) On October 30, 2009, approximately six

months after entry of the pretrial scheduling order and half-way through the non-expert discovery

period, Defendants served their first discovery on Plaintiffs. Plaintiffs responded on November
30, 2009. | |

Defendants did not object to Plaintiffs’ discovery responées until J anuary 22,2010, nearly
two monthe after Plaintiffs’ had offered their responses. On Febrnary 2, 2010, counsel
participated in a conference call in an attempt to resolve their disagreements. The conference
resulted in an agreement to produce all non-privileged documents and a privilege log by February
26, 2010. During the February 2 conference, counsel for Plaintiffs offered to make Ron Prentlce
Executive Director of ProtecMarriage.com, and Brian Brown, Executive Director of National
Organization for Marriage, available for depositions. Plaintiffs agreed to produce further
responses to the intetro gatories served on October 30, 2009 during the February 2 conference.

On February 24, 2010, Plaintiffs requested an entension',of the discovery deadline agreed
upon at the February 2 conference. Defendants agfeed to allow rolling production. Plaintiffs
served supplemental infenrogatory answers on M-arch 1, 2010 via email, and prodnced all
requested documente not. subject to applicable privileges and discovery protections by March 23,
2010. Approximately one week later, Defendants sent a letter objecting to the adequacy of

Plaintiffs’ amended discovery responses. On April 2, 2010, Plaintiffs indicated that their

5 On June 3, 2009, Plaintiffs filed a Motion for Summary Judgment. (Dkt. 110.)
Defendants request a continuance pursuant to Rule 56(f) on June 10, 2009. (/d. at 2.) Defendants
stated a continuance until December 18, 2009 "would likely provide sufficient time for the State
Defendants to complete discovery and otherwise obtain facts essential to justify their position to
[the motion for summary judgment.]" (Id. at 2.) On June 24, 2009, the Court granted Defendants'
Rule 56(f) motion, stating no party should file a motion for summary judgment before the non-
expert discovery cutoff of May 14, 2010. (Dkt. 189.)

12
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responses are adequate and oomplefe, and that no further discovery responses would be
forthcoming.
II. NATURE OF ACTION AND RELEVANT FACTUAL DISPUTES

Plaintiffs ProtgctMarriage.com, NQM-California, and'a John Doe filed a complaint on
January 7, 2009, alleging various Political Reform Act of 1974 (“PRA”) pfovisic.)ns violate the
First and Fourteenth Amendments to the United States Constitution. (Compl., Dkt. 1.) On J anuary
9, 2009, Plaintiffs filed their First Amended Complaint,” (1st Am. Compl., Dkt. 10), along with a-
moﬁon for preliminafy injunction. (Mot. for Prelim. Inj., Dkt. 16.) The Court denied Plaintiffs’

motion for preliminary injunction on January 30, 2009. (Mem. & Order, Dkt. 88.) On May 28, )

2009, Plaintiffs filed their Third Amended Complaint, adding Plaintiff NOM-California PAC, and

filed a motion fof summary judgment on all counts set forth in the Third Amended Complaint.
(Mot. for Summ. J., Dkt. 110.) Pursuant to FRCP 56(f), the motion for summary judgment was
denied without préjudice on June 24; 2009, to allow Defendants an 6pportunity to conduct
discovery. (Mem. .& Order, Dkt. 189.)

' Plaintiffs’ Third Amended Complaint consists of four counts. Specifically, Plaintiffs allege

that:

(1) The Political Reform Act of 1974, Cal. Gov’t Code §§ 81000 ef seq. (“PRA”), is
‘unconstitutional as applied to Plaintiffs because compliance with the PRA ‘will expose
Plaintiffs to é reasonable probability of threafs, harassment, and reprisals.

(2) | PRA’s reporting requirement of the narﬁes, addresses, occupations, and employers df

* contributors of $1OO or more violates the First and Fourteenth Amendments to the
United States Constitution. |
A3 PRA’S reporting requirements after a ballot measure election violate the Fir‘st' and

Fourteenth Amendments to. the United States Constitution.

7 The First Amended Complaint added Plaintiff John Doe #1, on behalf of the proposed
class of major donors. The Court certified the Class of Major Donors on August 28, 2009. (Mem.
& Order, Dkt. 199.) Plaintiffs filed a Second Amended Complaint on January 22, 2009,
substituting Defendant Herrera for Defendant Teichert. (2d Am. Compl., Dkt. 68.)
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(4) PRA violates the First and Fourteenth ]Arriendment to the United States Constitution
because it lacks a mechanism for purging public reports related to a ballot measure
after the election to which they relate has occurred

In support of their Motlon for Summary Judgment, Plalntlffs submitted fifty- elght

declaratlons setting forth incidents of threats, harassment, and reprisals directed at supporters of a
traditional definition of marriage.® (See Dkt. 32-40, 45, 113-162.) The Court considered only the

first nine declarations when it denied Plaintiffs’ motion for preliminary injunction in January

2009, (Dkt. 88 at 5-9.)

Plaintiffs also submitted copies of newspaper articles setting forth examples of retaliation
against traditional-marriage supporters in California and across the country. (See Dkt. 19.) The

threats, harassment, and reprisals set forth in the declarations and news reports include death -

threats, property damage, harassing phone calls and emails, and economic retaliation.

The Supreme Court cited Plaintiffs’ declarations and other evidence of harassmeﬁt directed
at Propos;tion 8 su’ppo;’térs in two recent opinions, calling the subétantial evidence of threats,
haréssment, and reprisals “cause for concern.” Citizens United v. FEC, __US. _,1308.Ct.
876.,.9,16 (2010); see also Hollingsworth v. Perry, _ U.S. ;, 130 8. Ct. 705, 707 (2010).

| The Supreme Court’s concern is appropriate. Websites combined campaign—repbrt
information with publicly available contact information enabling Proposition 8 opponents to -
harass donors at home and work. See, e.g., Www.californian'sagainsthate.com;
www.eightmaps.com. Proposition 8 supporters bepame deéth fhreat targets.” Plaintiffs have set
out extenSiVé examples of the threats, harassment, and reprisals directed at supporters of |

Proposition 8 and traditional marriage throughout the course of this case. (See, e.g., Dkt. 19

(declaration setting forth numerous examples of publicly reported incidents of threats,

“harassment, and reprisals); Dkt. 32-45 (John Doe declarations of individuals subject to threats,

¥ Summaries of the declarations are available as appendices to Plaintiffs' statement of
undlsputed facts, filed on June 3, 2009. (Stmt. of Undisputed Facts, Dkt. 112.)
¥ See Andres Araiza, Prop 8 Threat: Fresno Police Close to Arrest, ABC-30 (KFSN-TV),
Oct. 31, 2008, http: /labclocal. go. com/kfsn/story?sectlon—news/local&1d—647987 9 (death threat
directed at Fresno mayor for support of Proposition 8. .
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harassment, and reprisals); Dkt. 113-162 (same).) The result of these extensive reports of threats,
harassment, and reprisals is that individuals are intimidated from engaging in political speech. -
Through their discovery requests, the State seeks to obtain information including, but not
limited to, individuals who were targeted for fundraising efforts, information on individuals who
were targeted for threats, harassment, and reprisals yet unwilling to publicly come forward with |
that information, information onvindividual‘s who feared being targeted for threats, harassment,
and reprisals yet Were unwilling to come forward publicly with that information, Plaintiffs’
communications with these individuals, and individuals who donated beneath the disclosure
threshold for California. (See generally Attorney General’s Demands for Production, Inepection,
and Ce'pying of Documents). The State aiso seeks information on the private financial affairs of
political orgaﬂizations, such as information on donors who donafed beneath California’s
disclosure threshold. (See, e.g., Attorney Genefal’s"Firsf Demand for Production, Inspection, and
Copying of Documents Reciuests 99 13-15.) As will be set forth below, this requested information
is irrelevant, and even if relevant, would be protected from discovery by the First Amendment
and applicable ca_se law. | |
III. ARGUMENT
- Rule 26 of the Federal Rules of Civil Procedure contains three limitations on discovery.
First, the discovery must be “relevant to eny party’s elaim or defense” and “reasonébl'y calculated
to lead to the discovery of admis_sible evidence.” Second, the material must not be subject to an
applicable privilege. Third, the production sought may not be overly burdensome. FRCP 26(b_)(1)
& BY(C)Gi). |
" In addition to the three Rule 26 limitations, FEC v. Wisconsin Right to Life, 551 U.S. 449,
469, 127 S. Ct. 2652, 2666 (2007) (;‘WRTL-II”), recognized that in cases involving campaign-
finance regulation of expressive-associat'ion rights “extensive discovery” including “hafving] to
furn over many documents related to . . . operations, plans, and ﬁnances[,] . .. constitutes a severe
burden on political speech,” id. at 468 n.5, 127 8. Ct. at 2666 n.5, so that there must be “minimal

if any discovery” in such cases. Id. at 469, 127 S. Ct. at 2666.
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Moreover, this is not an enforcement action, but a case asserting First Amendment rights,

so citizen groups asserting First Amendment rights of privacy and freedom from burden in their

expressive association may not be penalized through discovery for asserting their rights. The

discovery sought by Defendants’ falls under the substantial burden the Supreme Court stated must
be avoided in cases inVolving the First Amendment. Id. o

The discovery propounded By Defendants is a ﬁshiﬁg expeditibn for evidence that is
irrelevant to any claim or defense presehted in Plaintiffs’ Third Amended Complaint. Moreover,
many of the items are also protected by' the First Amendment from diécovery. Thus, Defendants’
motion to compel should be denied in its entirety.

A. Defendants’ Discovery is Not Relevant to Counts II-IV of Plaintiffs’ Third

Amended Complamt

In Counts II-IV of their Third Amended Complaint, Plaintiffs allege that various compelled
disclosﬁe prbVisions of the PRA violate the First and Fourteenth Amendment. (3d Am. Compl.,
Dkt. 106, 17-28.) The challenges are facial, the issues presented are legal as opposed to factual,
and the claims are not dependent on the evidence of th;eats, harassment; and repfisals. The
resolution of the claims presented in Counts II-fV cannot sustain the burdensome discovery
Defendants are attempting to conduct. |

The provisions of PRA challenged in Counts II-I'V are compelled disclosure provisions.

Compelled disclosure provisions ﬁndehiably impinge on the core freedoms protected by the First

" Amendment. ' Davis v. FEC, U.S. _, 128 8. Ct. 2759, 2774-75 (2008). Because compelled

disclosure provisions impose severe burdens on core political speech, they are subject to

“exacting scrutiny. . . . [T]here must be a ‘relevant correlation’ or ‘substantial relation’ between

19 In the context of a ballot measure, the First Amendment protections may even be
greater; because the First Amendment ensures that a collection of individuals “can make their
views known, when, individually, their voices would be faint or lost.” Citizens Against Rent
Control v. Berkley, 454 U. S. 290, 294, 102 S. Ct. 434, 436 (1981). Ballot measure campaigns are
incredibly expensive, increasing the need for associational protections. See Center for
Governmental Studies, Democracy by Initiative: Shaping California's Fourth Branch of

“Government, 282 (2d ed. 2008) (available at

http://cgs. org/1mages/pubhcatlons/cgs dbi_full book f.pdf) (substantlal financial resources . -
. needed to circulate and campaign for ballot measure).
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the governmental interest and the information required to be disclosed.” Buckley, 424 U.S, at 64,
96 S. Ct. at 656. | r ‘

Under exacting scrutiny, “California bears the -burden of proving that the PRA provisions at
issue are ‘(1) narrowly tailored, to serve (2) a compelling state interest.(’”11 Cal. Pro-Life Council,
Inc. v. Randolph, 507 F.3d 1172, 1178 (9th Cir. 2007) 4(citing Republican Party of Minnesota v.
Wh'z;te, 536 U.S. 765, 774-75, 122 S. Ct. 2528, 2534 (2002)) (“CPLC-IP”). Therefore, with respect
to Counts II-IV', the enﬁre inquiry is focused on the asserted state interests and the tailoring of the
challenged PRA provisions to those interests. | _

Defendants servéd substantial discovery, purportedly to aésess the extent of the Burdén of
PRA’s compelled disclosure provisions. (See, e.g., Demand for Production of Documents,' No. 1-
2, 10-15.) As set forth aboVé, this information is irrelevant to the claims asserted in Counts II-IV.
Plaintiffs are entitled to a permanent injunction unless Defendénts demonstrate the cha}lenged‘
provisions survive exacting scrutiny. CPLC-I1, 507 F.3d at 1178. The extent of the bﬁrden is not
at issué because the Suprefne Court has already held that compelled disclosure provisions impose
substantial burdens and are subject to exacting scrutiny. Davis, 128 S. Ct. at 2774-75; Buckley,
424 U.S. at 64, 96 S. Ct. 656. Under this standard there is no balancing of the burdens against the
state’s asserted interests in disclosure—they are unconstitutional unless they are narrowly tailored

to serve compelling state interests.

' There is some debate about whether “exacting scrutiny” is equlvalent to “strict
scrutiny.” See, e.g., Canyon Ferry Road Baptist Church of East Helena, Inc. v. Unsworth, 556
F.3d 1021, 1031 (9th Cir. 2009) (Montana compelled disclosure statute unconstitutional under
any standard of review). See also Cal. Council Pro-Life , Inc. v. Randolph, 507 F.3d 1172 (9th
Cir. 2007) (applying strict scrutiny); Alaska Right to Life Comm. v. Miles, 441 F.3d 773, 787-88"
(9th Cir. 2006) (assuming without deciding that strict scrutiny applies); and Am. Civil Liberties
Union of Nev. v. Heller, 378 F.3d 979, 992-93 (9th Cir. 2004) (applying strict scrutiny). -

The Court need not answer this question to resolve the discovery dispute. Under any
standard of review, the burden is on Defendants to prove the compelled disclosure provisions are
designed to address a valid state interest. Whether the appropriate standard is strict scrutiny (i.e.,
narrowly tailored to serve compelling state interest), or some lesser standard (i.e., substantial |
relation between government interest and information sought) does not affect the scope of
permissible discovery. Under either standard of review, evidence of the burdens imposed by the
compelled disclosure provisions is irrelevant because the Supreme Court has already ruled that
the burdens of compelled disclosure are substantial. Davis, 128 S. Ct. at 2774-75. ‘
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The focus on the asserted state interests and the tailoring to those interests is consistent V\rith
the cemmand of “minimal, 1f any” 'discovery to resolve First Amendment disputes. WRTL-1I, 551
U.S. at 469, 127 S. Ct. at 2666. The standard allows litigants to assert their First Amendment
rights without incdrring additional First Amendmerlt injuries. Defendants’ attempted discovery
requires a party asserting its First Amendment rights to check its rights at the courthouse door.

Thus, with respect to Counts [I-1V of Plaintiffs’ Third Amended Complamt Defendants
discovery is improper under FRCP 26(b)(1). As set forth below, the dlscovery is also improper
with respect to Count I, and rnany of the requested documents are also protected from dlscovery
by the First Amendment.

B. The Reasonable Probability Test Does Not Contemplate the Broad

Dlscovery Sought by Defendants.

1.  The Standards Applicable to the Reasonable Probability Test and the
Other Claims Presented in Plaintiffs’ Third Amended Complaint.

Count I of Plaintiffs’ Third Amended Complaint is an as applied challenge to PRA. (3d
Am. Compl., Dkt. 106, 17-21.) Plain‘dffs seek an exempﬁon from the reporting requirements on
the ground that compliance will subject contriburors to a reasonable prdbability of threats, |
harassment, and reprisals.12 See Buckley, 424.U.S'. at 68-74, 96 S. Ct. 65 8-61. As set forth below,
Defendants’ attempted discovery directed at Count I is also improper. _

The Supreme Court articulated the reasonable probability test in Buckley. 13 424 UTS. at 68-
74, 96 S. Ct. 658-61. Concluding that reasonable compelled financial disclosure requirements

generally survive First Amendment scrutiny,'® id. at 68, 96 S. Ct. 658, the Supreme Court turned

12 Th1s exception will be referred to throughout as the ¢ ‘reasonable- probablhty test.”
'3 The reasonable- -probability test builds upon the Court's analysis in NAACP v. Alabama.
357 U, S 449 (1958).
' The Supreme Court has not decided whether the government can compel the disclosure
of the identity of small campaign contributors. See Buckley, 424 U.S. at 84, 96 S. Ct. 665-66
(declining to decide whether government can compel dlsclosure of contributors of less than $100
(in 1976 dollars)).
In Canyon Ferry, the Ninth Circuit ruled there is a threshold Where the information

" gleaned from knowing the identity of a small donor is so insubstantial that compelled disclosure

of the donor’s identity is unconstitutional. Canyon Ferry Road Baptist Church of East Helena v.
Unsworth, 556 F.3d 1021, 1031 (9th Cir. 2009) However, the Ninth Circuit declined to establish
the threshold and held only that de minimis (first dollar) reportlng is clearly below the threshold.
(continued...)
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to a request to create an exception from reporting requirements for minor political parties. Id. at

72, 96 S. Ct. at 660. Refusing to create a categorical exception for minor political parties, the

Supreme Court instead created the reasonable-probability test. Id. at 72-74, 96 S. Ct. at 660-61.

The test sfates that any party is entitled to a reporting 'eX(_:eption if it demonstrates that compelled
disclosure creates a reasonable probability of threats, harassment, and repriéals. Id.

The reasonablel-probability test requires a court to answer a single question: Is there a
reasonable probability that compelled disclosure of a party’s contributors’ names will subject the |
contributors to threats, harassment, or reprisals from either govérnment officials or private
parties?” McConnell v. FEC, 540 U.S. 93, 198, 124 S. Ct. 619, 692 (2003) (citation omitted)
(emphases added). The Supreme Court reaffirmed its commitment to this simple teéf in Citizens
Um’ted v. FEC, _ .U.S. _,1308S. Ct. 876, 914 (2010).

Importantly, the.Supreme Court’s decision in Citizens United occurred after the denial of
Plaintiffs’ rﬁotion for a preliminafy injunction. Discussing the éontinued viability of the

reasonable-probability test, the Supreme Court cited evidence of threats, harassment, and reprisals

~ introduced in this case, calling it “cause for concern.” Id. at 916; id. at 980-81 (Thomas, J.,

concurring in part and dissenting in part) (ciﬁng to Plaintiffs’ complaint in this case). See also, _
Hollingsworth v, Perry, 130 S.Ct. 705 (2010) (blocking broadcast of Prop. 8 trial in N.D. Cal. and
citing evidence of harassment introduce.d in this case). |

A party se_ekiﬁg an exception from reporting requirements pursuant to the reasonable-
probability test must be allowed sufficient flexibility of proof. Buckley, 424 U.S. at 74, 96 S. Ct.
at 661.. The ﬂeXibility is required because few “witnesses too fearful to contribute” will. be
willing ;co come forward and testify about their fear. Buckley, 424 U.S. at 73-74, 96 S. Ct. at 661.
The First Amendment reqﬁires that the 'case involve “minimal, if any, discovery.” WRTL-11, 551

U.S. at 469, 127 S. Ct. at 2666. And the S‘upreme Court has stated that as-applied First

(...continued) :
Id Even in Canyon Ferry, the focus was on the asserted state interests, and the statute’s tailoring,
not the extent of the burden created by the statute.

Count II asks this Court to decide the questions left open in Buckley and Canyon Ferry:
May the government compel disclosure of contributions of less than $100, and must the
government adjust the threshold for inflation?
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Amendment challenges must be “objective,” and “eschew the open—ended rough-and-tumble of
factors which invites complex argument in a trial court and a virtually inevitable appeal.” Id at
469, 127 S. Ct. 2667. Indeed, Plaintiffs are now sikteen months removed from the filing of their
complaint. As each daty passes, individuals identified through PRA reports remain exposed to a
reasonable probability of threats, harassment, and reprisals. (See Decl. of John Doe. #54, Dkt.
151.) |

Accordingly, the First Amendment, the reasonable-probability test, and the Supreme

_Court’s mandate of sufficient flexibility of proof, govern the quantum and quality of evidence

required to obtain a reporting exception. The Supreme Court has set forth five requirements on
the quantum and quality of evidence required to meet the reasonable-probability test that are
applicable here. Each must be considered to determine whether Defendants attempted discovery
is appropriate. | |

First, the Supreme Court has rejected the notion that a causal link must be established
between public disclosure and the threats, harassment, and reprisals. Buckley, 424 U.S. at 74, 96
S. Ct. at 661. (“A strict requirement that chill and harassment be directly attributable to the -

specific disclosure from which the exemption is sought would make the task even more

‘ difﬁcult.”).15 Defendants’ discovery, directed at testing the causal link, evidences a

misunderstanding of the twin goals of the reasonable probability test—protecting actual and

. prospective contributors from the chill on First Amendment activity when a reasonable

probability of threats, harassment, and reprisals exists. The protection of both is necessary to
prevent intimidation from chilling protected First Amendment activity. Thus, any evidence
directed at the causal link between disclosure and harassment is not necessary or relevant to the

claim presented in Count I.

The Second Circuit provides a helpful application of the reasonable-probability test in
FECv. Hall-Tyner Election Campaign Committee, 678 F.2d 416 (2d Cir. 1982), in which it, inter
alia, makes clear that those seeking exemption have no burden to prove “harassment will
certainly follow compelled disclosure” because “breathing space” is required in the First
Amendment context. Id. at 421. :
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The second “sufficient flexibility” requirement allows an organization to rely on evidence
of threats, harassment, or reprisals directed at other individuals and organizétions holding similar
views. Buckley, 424 U.S. at 74, 96 S. Ct. at 661. The focus is on the political environment in
which disclosure is about to occur. See id. (“A patter of threats or specific manifestations of
public hostility may be sufficient.”). If other individuals supporting traditional marfiage have
Been subjected to threats, harassment, and reprisals for espousing their views on marriage, then it -
is reasonable for potential contributors to fear similar retaliation if their identities are disclosed.
The process is not advérsarial bécause the focus is on the impact such fhreats, harassment, and
reprisals have on potential contributors, not on the actual incidents that have occurred.

Thus, in Averill v. City of Seattle, the court granted an exemption to a specific candidate’s
é_ampaign 'committee primarily upon evidence of threats and harassment directed at the Freedom

Socialist Party and Radical Women generally, rather than incidents involving those bringing suit.

325 F. Supp. 2d 1173, 1175 (W.D. Wash. 2004). Likewise, the Socialist Workers Party continues

to renew its federal exemption from reporting requirements by simply filing an application with
the FEC that sets forth the harassment directed individuals éss,opiated with the party. See, e.g.,
FEC Advisory Opinion 2003-02 (FEC reporting exemption granted to Socialist Workers Party).
Again, the evidence consists primarily of newspaper articles and affidavits of party officials.

Plaintiffs have met their burden of proof once the court is convincéd that tﬁé assumption
about the poésibility of future harassment is reasonable. As even the Supreme Court has taken
note of the events occurring in California and called the evidénce specifically presented in this
case a “cause for concern,” that burden has been met by Plaintiffs. Citizens Uniied, 130 S. Ct. at
916. | |

Third, the reasonable-probabﬂity test does not require threats, harassment, or reprisals to be
substantial or severe, but simply that they exist. The test is one of probability, making quantity a
logical criterion. However, the nature of thé claim makes it difficult to rely solely on the number
of instances of threats; harassment, and reprisals that havé occurred. As the Cd_u'rt recognized in
Buckley, plaintiffs .face a daunting task in trying to find witness who are “too fearful to contribute

but not too fearful to testify about their fear.” 424 U.S. at 74,96 S. Ct. at 661; see also
' 21 -

Joint Statement Re: Discovery Dispute (2:09-cv-00058-MCE-DAD)




N

O 0 3 N W

10
11
12
13
14

15

16
17
18
19
20

21,

22
23
24
25
26
27
28

Hollingsworth v. Perry, _ U.S. __ 130 S. Ct. 705, 712-13 (2010) (notmg dlfﬁculty of obtalnmg
witnesses in context of Proposition 8) The fear may be based on relatively few but serious
incidents of retaliation, like death threats, or, it may be based on more modest but widespread
retaliation, like harassing phone calls and emails. Provided that the evidenae establishes a
reasonable probability of threats, harassment, and reprisals, an exception is warranted.

Foufth, while Buckley and Brown make references to “minor parties,” the reasonable-
probability test is available to all. The minor party language results from a reqaest for a blanket
exemption for minor pdlitical parties. Buckley, 424 U.S. at 72, 96 S. Ct. at 660. The Supreme
Court has refused to create a categorical exception, ruling that minor political parties, like
everyone else, must meet the requirements of the reasonable probability test to obtain a reporting
exception.'® See Buckley, 424 U.S. at 68-74, 96 S. Ct. at 658-61.

Indeed, in McConnell v. FEC, the Court expressly afﬁrnaed the analysis and holding of the
district court, which applied the reasonable-probaEiIiW test to.lentities that were, by no stretch of
the imagination, minor parties, or even political parties at all. McConnell v. FEC, 251 F. Supp. 2d
17_6., 245-47 (D.D.C. 2003) (reasonable-probability test applied to Chamber of Commerce
coalition, American Builders and Contractors, Associated General Contractors of America,

American Civil Liberties Union, and National Rifle Association). The exemption has also been

.apphed in non-partlsan elections. McArthur v. Smith, 716 F. Supp. 592, 594 (S.D. Fla. 1989) And

the Supreme Court’s recent discussions about the reasonable- probablllty test confirm the

' «“The First Amendment does not ‘belong’ to any definable category of persons or
entities: It belongs to all who exercise its freedoms.” Bellotti, 435 U.S. at 802, 98 S. Ct. at 1429
(Burger, J., concurring). As the Buckley court put it, age, size, and political success, are all poer
factors upon which to create a blanket exemption. Buckley, 424 U.S. at 73, 96 S. Ct. at 660. The
Court explained that some “long-established parties are winners—some are consistent losers,”
and sometimes a new party “may garner a great deal of support if it can associate itself with an
issue that has captured the public’s imagination.” Id. Today’s winners might be tomorrow’s
losers, and the First Amendment must protect both.

Limiting the Brown exemption to minor parties fails to protect the First Amendment’s
goal of encouraging “uninhibited, robust, and wide-open” debate. New York Times Co. v.
Sullivan, 376 U.S. 254, 270, 84 S. Ct. 710, 721 (1964). All parties, large or small, new or well-
established, winners or losers, must remain free to advocate their position free from the
deplorable acts directed at supporters of Proposition 8 and a traditional definition of marriage. See
The Ku-Klux Cases, 110 U.S. 651, 658, 667 (1884) (“[T]he two great natural and historical
enemies of all republics . . . [are] open violence and insidious corruption,” and that “the
temptations to control . . . elections by violence and corruption is a constant source of danger”).
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exception is not limited to minor parties. See Citizens United, 130 S. Ct. at 914 (stating that the
reasonable-probability test is available to “group[s],” and not limiting its availability to minor
parties or political parties).

Finally, the reasonable-probability test does not require any threats, harassment, or reprisals

" from government officials. See NAACP v. Alabama, 357 U.S. at 463, 78 S. Ct. at 1172 (“[I]t is

only after the initial exertion of state power represented by the production order that private

action takes hold”). An exemption is warranted from the most well-intentioned disclosure statute

if there is a reasonable probability of threats, harassment, and reprisals. See id. (deterrent effect of

unintended, but inevitable results flowing from compelled disclosure); McArthur, 716 F. Supp. at

594 (“The Court clearly stated that the first amendment prohibits compelled disclosure of
contributors or recipients’ namés. if the revelation woﬁld subject them to harassment from either
government officials or private parties. The Court’s use of ‘cither’ indicates that harassfnent,
reprisals, or threats from private persons is Sufﬁcient to allow this court to enforce thebplaintiffs |
first amendment rights by clbaking the contributors and recipients’ names in secrecy.” (emphasis
in original). California cannot stick its head in the sand and ignore the real and inevitable
consequences of its compelled diéclosure statute, however well-intentioned the statute may be.
Thus, under the well-established standards of the reasonable—probability test of the Supreme’

Court, the dlscovery sought by Defendants is 1rrelevant

2.  Even if Relevant, the Discovery Sought By Defendants Is Protected

From Discovery.

As set forth above, to prevail on their first count, Plaintiffs must meet only one test:

whether there is a “reasonable probability that the compelled disclosure ofa party’s contributors’ |

names will subject them to threats, harassment, or reprisals from Government officials or private

parties.” McConnell, 540 US at 198, 124 S. Ct. af 692 (citation omitted); see also FRCP 26. If
tha_t test is met, Plaintiffs must receive an exemption. There is no further test or balancing because
the Supreme Court has already established the reasonable-probability test as the sole criterion a
party needs to meet to gain a disclosure exemption. McConhell, 540 U.S. at 198, 124‘S. Ct. at

692. Alli of the discovery sought by Defendants falls under the balancing that the Supreme Cburt
23
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Ahas already stated shall not occur. Therefore, the discovéry sought by Defendants is irrelevant,
and therefore not discoverable under the reasonable probability test or Federal Rules of Civil
Procedure. |

- 3. Even if Relevant, the First Amendment Prevents the Broad Discbvery

Sought by Defendants.

a. The First Amendment Prevents Broad Discovéry Against
Individuals Who Come Forward With Claims of Thieats,
Harassment, and Reprisals.

The First Amendment “prohibits the State from requiring information from an organization
that would impinge on First Amendment associational rights if there is no connection between the
information sought and the State’s interest.” Dawson v. Delaware, 503 U.S. 159,168, 112 S.Ct.
1093, 1099 (1992). Here, the State seeks to impinge on the First Amendment rights of Plaintiffs
through broad discovery requests that would destroy the rights of i_ndividuals to associate with

Plaintiffs.

To determine whether the materials here are protected from disclosure under the First

- Amendment, Plaintiffs need only show that such disclosure will result in “harassment,

membership withdrawal, or discouragement of new members,” or that “other consequences which
objectively suggest an impact on, or chilling of, the members’ associatidnal rights.” Brock v.
Local Union 375, Plumbers Int’l Union of America, AFL-CIO, 860 F.Zd 346, 350 (9th Cir. 1988)
(citation omitted); see also Dole v. Service Employees Union, AFL-CIO, Local 280, 950 F.2d
1456, 1459-60 (9th Cir. 1991). Plaintiffs have submitted nearly sixty declarations in this case
showing such harassment and_chi‘lling of speech. Moreover, the Sﬁpreme Court has noted that the
ihcidénts giving rise to this case are a “cause fof concern.” Citizens United, 130 S. Ct. at 914,
Because Plaintiffs have made this éhowing, the burden shiﬁs to Defendants to shdw both
“that the information sought . . . is rationally related to a compelling governmental interest” and
that “the government’s disclosure fequirements are thé least restrictive means of obtaining the
desired information.” Brock, 860 F.2d at 350 (citation omitted); see qlso Dole, 9.504F.2d at 1461.
Aﬁd even then, “[i]t is possible that in some circumstances the government would not prevail

even if it carried [this] burden.” Dole at 1461, n. 2. Defendants have made no such showing, and,
24 ‘
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in light of the ciréumstances—circumstances in which disclosure of the information sought by
Defendants could potentially cost individuals their livelihoods or even lives—even a compelling
government interest in thé information does not outweigh the Plaintiffs’ rights to engage in
protected First Amendment political associational activity. |

Specifically, through their discovery requests, the State seeks to obtain information
including, but not limited to, indi\}iduals who were targeted for fundraising efforts, information
on individuals who were targeted for threats, harassnﬁent, and reprisals yet u_nwilling to publicly
come forward with fhat information, information on individuals who feared being targeted for
;chreats, harassment, and reprisals yet were unwilling to come forward publicly with that
information, Plaintiffs’ communications with these individuals, and individuals who donated

beneath the disclosure threshold for California. (See generally Attorney General’s Demands for

Production, Inspection, and Copying of Documents). Each of the requests fbr production of

documents asks for documents that fall either within the First Amendment protectioné described -
here, or under those financial protections described below. .

The discovery sought by Defendants seeks information on individuals who-have been
subject to various forms of threats, haréssment,\and reprisals, including individuals who had an
expectation of privacy in their communications with individuals who shared similar beliefs, as
well as individuals WhO,- through donating beneath limits set by the State on disclosure, took
affirmative steps to conceal their identity from the State. The disclosure of further private
communications “is particularly intrusive” and “reveals unmistakably the content of [the
speaker’s] thoughfs on a controversial issue.” McIntyre, 514 U.S. at 355, 115 S.Ct. at 1523. That
another ballot measure on a similar issue may occur in'the future only serves to increase the
problem of revealing individualé who support this controversial issue—any disclosure now will
aiso chill speech‘in the future, whefher it be that of the speaker, or that of other individualé who
choose not to speak in the future on similar issues. Moreover, the information sought by
Defendants goes to communication involving individuals who presumed their identity would be

kept from the government because they did not donate to the campaign, or who took affirmative

25
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steps to prevent that information'from going to the government, by donating under California’s
disclosure threshold. _

- The holdings in cases such as NAACP v. Alabama further illustrate that the First
Amendment protections Defendants seek to circumvént through their discovery requests. As the
Suprarﬁe Cburt stated in NAACP v. Alabama, “It is hardly a novel perception that compelled
disclosure of affiliation with grdups engaged in advocacy may constitute [an] effective . . .

restraint on freedom of association . . . . This Court has recognized the vital relationship between

. freedom to associate and privacy in one’s associations.” NAACP v. Alabama, 357 U.S. at 463, 78

S. Ct. at 1171,

. Through its discovery reQuests in this case, Defendants are seeking to compel diécovery on -
individuals who voluntarily chose'to associate with Pléintiffs—i.e., members of ‘;he Plaintiff
organizations or potential members.!” Moreover, in so doing, Defendants are also seeking people
who not only voluntarily chose to associate with Plaintiffs, but may have done so in a manner fhat
woﬁld affirmatively protect their anonymity in such association—i.e., through donating below the
compelléd disclosure level that the State asserts-is the level at which such disclosure is of interest
to them.'® In NAACP v. Alabama, the Court specifically prohibited the State of Alabama from |

obtaining membership lists from a group singled out for the same sort of threats, harassment, and

17 While Defendants rely almost entirely on Perry and this Court’s previous rulings in this
case, the Supreme Court’s actions since the initial rulings in this case bolster Plaintiffs’ initial
arguments on the reasonable-probability test. While Perry may provide guidance on some aspects
of this case, it is not controlling, nor does its holding apply in this case, where the discovery goes
tothe heart of the very right being sought to protect on an issue that was not raised in Perry, and
where the very act of discovery can act to destroy Plaintiffs’ case before the case can even be

made.

~ While Perry did involve issues of First Amendment privilege in the discovery context, the
discovery sought in Perry was not of the sort sought here. Here, Defendants seek communications
that are far different than the “internal campaign communications concerning strategy and
messaging” at issue in Perry and to which the holding in Perry was limited. Perry, 591 F.3d at
1153. Instead, Defendants are seeking communications of just the sort that the reasonable-
probability test outlined above, as well as previous Supreme Court precedent, have explicitly
found to be non-discoverable, such as membership lists, lists of donors (including donors who
contributed less than the threshold amount triggering public disclosure), and all correspondence
between Plaintiffs and individuals who were subject to threats, harassment, and reprisals. See
WRTL-II, 551 U.S. at 468 n.5, 127 S. Ct. at 2666 n.5 (critical of district court’s decision to allow
discover;/. of “many documents related to . . . operations, plans, and finances”).

- ®Such disclosure is also challenged in this case, but not at issue here.
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reprisals that have occurred to the individuals here. NAACP v. Alabama, 357 U.S. at 466, 78 S.
Ct. at 1174. vThrough théir discovery requests, the Stéte seeks to discover exactly what the -
Supreme Court has already prohibited from discovery‘.19 |

To require Plaintiffs to disclose the membership and other information sought by
Defendants contemplates far more intrusion than is allowed. “Where there is a signiﬁbcant
encroachment upon personal liberty, the State may prevail only upon showing a subordinating
interest which is compelling.” Bates v. City of Little Rock, 361 U.S. 516, 524, 80 S. Ct. 412, 417
(1960); see also NAACP v, Alabama, 357 U.S. at 449, 78 S. Ct. at 1163. With political speech,
the associational rights of individuals must be protected, in order that their speéch—especially in
the context of the First Amendment—i’sr not chilled. To allow the broad discovery of information -
sought by the State in tﬁis case would severely chill the spéech of Plaintiffs and their supporters,
and violate long-standing Supreme Court precedent that has long sought to protect these vital |

First Amendment associational rights.

b. The First Amendment Prevents the State and Governmental Entities
_.from Discovery of Internal Financial Communications
Since the U.S. Supreme Court’s decision in Buckley, it has been apparent that while the
State and other gdvernmental entities are able to obtain certain financial disclosures from
individuals and groups engaging in political speech, that disclosure is not unlimited, and to obtain

such disclosure, the State must meet specific burdens before having the right to obtain that

 financial information. Through its discovery requests for virtually any and all financial documents

held by Plaintiffs, the State seeks to circumvent these long-standirig rules regarding financial
disclosure. |
Specifically, here the State seeks information on the private financial affairs of political

organizations that it is not otherwise entitled to under Constitutional precedent, such as

: ®Even to the extent that Defendants may assert that they are not specifically seeking
“membership lists,” the discovery requests they have made upon Plaintiffs—such as information
regarding individuals who donate to Plaintiffs below the threshold disclosure amount and
information on individuals who voluntarily disclosed threats, harassment, and reprisals without
thinking that this information would subsequently be available to the State through litigation
proceedings—essentially performs the same task as asking for membership lists.
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information on donors who donated beneath California’s disclosure threshold. (See, e.g., Attorney
General’s First Demand for Production, 'I_nspection, and Copying of Documents Requests nos. 13-
15.) Such information is well beyond the statutorily authorized financial disclosures of political

groups, and that which is allowed under épplicable case law. See, e.g., 4Buc,kley v. Valeo, 424 U.S.

1,96 S. Ct. 612 (1976).

The long-standing precedent of Buckley preventing the disclosure of the sort of financial

_ information sought by the Defendants here has recently been reiterated by the Ninth Circuit. In

Canyon Ferry Road Baptistl Church of East Helena, Inc. v. Unsworth, the Ninth Circuit prevenfed
the compelled disc;losure of individﬁals who had contributed de minimis amounts to a campaign.
556 F.3d 1021, 1031 (‘9th Cir. 2009). Thué, the disquery requests of the State that ask for
information on individuals who may not have contributed at all to the campaign, or did so in such '
de minimis amounts, are not Constitutional in the context of campaign expenditures, and the State
should not be allowed to circurﬁvent that ruling through discovery requests. As will be set forth
below, allowing such broad discqvery here would allow the State to do so .in any future campaign
through the ﬁse of litigation, and subvert the speech and éssociational protections of the First
Arnerildment.20 '

C. Applicaﬁon of the Case Law to the Specific Discovery Soughf by

- Defendants Shows the Problems with Allowing Such Broad Discovery.

thOugh Defendants characterize the threats, harassment, and reprisals that have been
presented as evidence by Plaintiffs up to this point as “almost no i‘nforr'nation,”} the Supreme
Court has called this exact same evidence présented by Defendants in this case as “a cause for

concern” in regard tb the reasonable probability test. Citizens United, 130 S. Ct. at 914 (citing to

2% The State presumably seeks this financial information to determine whether Plaintiffs
remain economically viable entities who can participate in elections going forward. However, as
set forth above, this is not information that goes to disprove the reasonable-probability test
established by the Supreme Court, and is therefore irrelevant to the State’s inquiry. The State’s
interpretation of the relevance of financial information is fundamentally flawed, as it presumes
that the issue here is viability of an organization, when the actual issue is whether the right of
individuals to speak and associate for political purposes has been, and will be, chilled.
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amicus discussing the declarations presented by Plaintiffs in this case).”! Moreover, the express

problems with revealing information about individuals related to Propositidn 8—exactly the sort

* of information sought by Defendants—has already been expressly recd:gnized by the Supreme

Court as problematic. Hollingsworth, 130 S. Ct. at 712-13 (noting the irreparable harm caused by
the release of identities through broadcast media and that certain witnesses would be unwilling to
testify if their identities were broadcast).

To allow the broad discovery Defendants are seeking would not only be improper under

“prior precedent and the Federal Rules, but would create problems that are incompatible with the

First Amendment and political speech. If ballot sponsors and their 'supporters.—including'those
iﬁdividuals who took affirmative steps to preven’t their identities from being handed over to the
State—are subject to the sweéping discovery sought by Defendants, this encourages suit against .
any ballot Sponsor who the State finds adverse to their interests, knowing that through the
litigaﬁon process, the speech of these ballot sponsors can effectively. be chilled.” .

The right to the ballot process is.at the core of the First Amendment. Mclntyre v. Ohio
Electzons Commzsszon 514 U.S. 334, 347, 115 S. Ct. 1511 (1995). If the government can use the
discovery process and litigation to open up those who exercise this core right to extensive

discovery that includes information that is otherwise unavailable to the State—especially when

~ that discovery process seeks to further chill those already subject to harassment and violence—

only those who are fearless will continue to participate in this core exercise of First Amendment

rights. Mclntyre, 514 U.S. at 357, 115 S. Ct. at 1524; Buckley, 424 U.S. at 71, 96 S. Ct. at 659.

IIndeed, Justice Thomas, in his opinion concurring in part and dissenting in part, went so
far as to quote Plaintiffs’ complaint in this case. Citizens United, 130 S. Ct. at 980-981 (Thomas,
J. concurnng in part and dissenting in part).

22 An enforcement action—where specific violation of the election code are alleged—
raises different concerns and implicates narrow discovery regarding only the specific allegations.
This is far different than the broad discovery sought by the State here. The difference has been
drawn in other courts: “[E]ven when requiring disclosure of political speech activities to a
government agency may be necessary to facilitate law enforcement functions, we have held that

‘[clompelled public disclosure presents a separate first amendment issue’ that requires a separate
justification.” AFL-CIO v. FEC, 333 F.3d 168, 176 (D.C. Cir. 2003) (quoting Block v. Meese,
793 F.2d 1303, 1315 (D.C. Cir. 1986) (emphasis added by AFL-CIO)). '
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D. Specific Concerns Regarding Other Aspects of .Discovery. _
1. Document Categories Not Specified.

To complete the review of documents requested by Defendants, Plaintiffs reviewed over
160,000 pages of documents. Plaintiffs’ attorneys are members of a small law firm, and therefore
only had one attorney available for this review. Thus, this review was undertaken by thé one
attorney available for the task, which necessitated both the extension of the original review, and
the failure to specify categories if it was to be given to the other side.

2.. Sanctions Are Not Warranted.

As set forth above, the discovery sought by Defendants is not relevant, and even if

relévaﬁt, would be prbtected by various discovery doctrines.
| In its Pretrial Scheduling Order, this Cdurt provided.for nearly a yea:f of discovery.

Yet, Defendants waited until nearly halfway through that discovery period before even beginning
diséovery. Plaintiffs have complied with the discovery requésts to the extent they are relevant and
not protected by the applicable discovery doctrines. Moreover, even though Defendants waited
until there was less than a month left in the discovéry period to ask for dépositions, Plaintiffs
agreed to provide those depositions, even at a period outside the discovery period.

Plaintiffs have therefore complied with the pertinent rules of discovery, despite the:

unreasonable requests of Defendants within those discovery rules.
111 |

/11

111
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CONCLUSION

The parties have been unable to resolve the discovery disagreements set forth herein.

Therefore, the parties respectfully request that the Court issue a ruling in this matter.

Dated: May 24, 2010

Dated: May 24, 2010
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