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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

THE MORNING STAR PACKING No. 2:09-cv-00208-KIM-EFB
COMPANY, et al.,

Plaintiffs,

V.
SK FOODS, L.P, et al.,

Defendants.

In January 2009, plaintiffs Morning &tPacking Compwy, Liberty Packing
Company, California Fruit & Tomato Kitchs, LLC, and The Morning Star Company
(collectively Morning Star), all low-cost produsan the tomato prossing industry, filed suit
against several defendants, including competitors Ingomar Packing Company and Ingoma
president Greg Pruett, Los Gatos Tomato Procamudsits president Stuart Woolf, and SK Foo
and its president Scott Salyer. Discovery clasdéebruary 2015, but Morning Star has move
to reopen discovery for the limited purpose ofngkiliscovery from Scott Salyer, one of the k¢
defendants and witnesses in this suit.

Defendants disagree thdiscovery should be reopened, and oppose Morning
Star’'s motion. The court submitted the motwithout a hearing on Ju25, 2016, ECF No. 302
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and for reasons explained below, GRANTSRNRT Morning Star’'s motion to reopen
discovery.

l. BACKGROUND AND PROCEDURAL HISTORY

Morning Star commenced this action January 22, 2009, filed a first amended
complaint on January 29, 2010, and filed tdperative second amended complaint on
December 16, 2010. ECF Nos. 1, 100, 116.

After several rounds of motion practicee ttourt set a pre-trial status conferencg
for May 30, 2013, ECF No. 144, and the partigdsnsitted a joint status report on May 16, 201
ECF No. 143. In the report, the parties noted SRaliger, as a defendanttime criminal case of
United States v. Salye€ase No. 10-cr-00061 (E.D. Cal. filed Feb. 18, 2b&@uld assert his
Fifth Amendment privilege against self-incrmation in response tostiovery and otherwise
would not respond to Morning &ts suit. Joint Status Rert (JSR) 2-3, ECF No. 143.

The court noted Salyer’s position in gsheduling order and ordered Salyer’s

e

w

counsel to notify the court within seven dayteafestitution proceedings concluded. Scheduling

Order 2, ECF No. 148. The court otherwise oedeall non-expert discovery be completed by
March 28, 2014.1d. After several stipulations to contie the completion date for discovesgge
ECF Nos. 160, 162, 178, all non-expert discoweag to be completed by December 8, 2014,
ECF No. 181. The court extended discovery one more time, from December 8, 2014 to
February 11, 2015, ECF No. 220.

On or about May 15, 2015, three monthemlfliscovery ended, defendants Gre
Pruett and Ingomar (collectivelggomar) filed a motion for summgajudgment. ECF No. 250.

i

! The courisua spontéakes judicial notice of matters ihe criminal case. A court “may
take judicial notice of mattedf public record, inalding duly recorded admments, and court
records available to the public throuthie PACER system via the internePeviani v. Hostess
Brands, Inc. 750 F. Supp. 2d 1111, 1116 (C.D. Cal. 2010) (ci@g. v. Sonora Sch. Dist.

691 F. Supp. 2d 1123, 1138 (E.D. Cal. 2009) (intermaticns omitted)). The PACER system
a court generated database that providesgabtess to court electronic recorddack’s Law
Dictionary 550 (4th pocket ed. 2011).

is
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Defendants Los Gatos and Stuart Woolf (collety Los Gatos) filed a motion for summary

judgment as well, ECF No. 285, and both motions are currently pending.

On March 31, 2016, the district judge thesigsed to the criminal case adopted i

full the magistrate judge’s findings and recommendatamnsestitution.See United States v.
Salyer ECF 685. Seventy-six days later, on JUBe2016, Salyer’s counsel notified the court
the completion of restitution proceedings. EGé R97. Two days later, Morning Star moved

reopen discovery and set a new cutoff dat®@abber 31, 2016. Mot., ECF No. 298. Defends

of
to

INts

Scott Salyer, Ingomar Packing Company, and Gatos Tomato Products oppose Morning Star’s

motion. Salyer Opp’n, ECFM 299; Ingomar and Los Gatos Joint Opp’n, ECF No. 300.
Morning Star has replée Reply, ECF No. 301.
Il. DISCUSSION

Morning Star moves to reopen discovery tlee limited purpose of taking Salyen
deposition, propounding one set each of intetaggs, requests for admission and document

requests, and engaging in appropriate follow-upadisry if necessary. Moat 2. Morning Star

contends this discovery is needed to preffagecase for trial and potentially to supplement the

evidence before the court on the pending motions for summary judgideat.4. Morning Star
contends good cause exists to grant its motemrabse of its prior inability to conduct discover
against Salyerld. at 2—-3.

Ingomar and Los Gatos contend no good caussts to reopen discovery becau
the very restitution proceedingsat prompted Salyer to invekhis Fifth Amendment privilege
were of Morning Star's own making. Joint Op@ih2. Further, Ingomar and Los Gatos contg
Morning Star does not identify aspecific evidence it believes it cabtain if the court allows
the requested discoveryd. at 3. Lastly, Ingomar and Los 6a contend further discovery, if
granted, would prejudice defendants by requiring the parties to expend additional resource
suffer additional delayld. at 7.

Defendant Salyer opposes Morning Stanstion because at the time of filing hi
opposition he was in the custody of the federakBurof Prisons, in community confinement g

halfway house in Fresno, California. Salyer Qpat 1. He argues his need to conform to the
3
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halfway house schedule, rules, and regulations precluded hirmeffeatively participating in
discovery.Id. at 1-2. Defendant Salyer also contedidsovery should be precluded because
remains at risk of prosecah by public authorities in theipcipality of Andorra, who are
investigating Salyer’s possessiof funds connected tocaiminal fraud offenseld. at 2. The
funds are the same funds Salyer agreedrteiton his plea agreeemt with the government
resolving his criminal cge in this district.Id., Ex. 1 at 6.

The court first addresses Morning Staeguest related to supplementing the
record on the pending summary judgment motiond,then discusses Mong Star’s request as
related to supplementing the record for trial.

A. Request to Supplement the Record on Pending Summary Judgment Motions

Morning Star seeks further discovery intga supplement the evidence before
court on the pending motions fsummary judgment. Mot. 4t Defendants Ingomar and Los
Gatos contend Morning Star has not identifieg sgpecific evidence Morning Star believes it ¢
obtain through discovery from Salyer that ishmet already obtained elgkere. Opp’n at 7.

When seeking additional discoveryaonnection with a summary judgment
motion, the moving party must proffer sufficidatts to show the evidence sought exists, ang
that such evidence would prevent summary judgméhtance v. Pac-Tel Teletrac In@42 F.3d
1151, 1161 (9th Cir. 2001). hance after discovery ended, andfte the district court ruled
on a pending summary judgment motion, therpitiisought to depose several witnesses the
defendant had identified in a joint witness list submitted to the ctdirtAfter the parties filed a
joint stipulation regarding their dispute ovee thitness depositions, and before resolving the
dispute, the district cotiresolved the pending motiam the defendant’s favond. The plaintiff
appealed the summary judgmeptbion to the Ninth Circuit, coamding the district court errec
by depriving plaintiff of the opportunity to discavadditional crucial evience that would have
“assisted it in convincing thestrict court that dispute@géts existed precluding summary
judgment.” Id. The Ninth Circuit affirmed the districtourt, concluding itlid not abuse its
i
i
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discretion for several reasons, including that the plaintiff “necesally filed a Rule 56(f)
motion to delay consideration tife pending summary judgment motion,” and did not “proffe
the district court—or make a showing here opesgl—sufficient facts to show that evidence
which it sought existed and would prevent summary judgmedt.’Only if the plaintiff had
diligently pursued its previous discovery opportunities, and shown how allowing additional
discovery would have precluded summary judgmewnuld the district court have abused its

discretion in granting summajydgment to the defendanid. at 1161 n.6 (citin@yrd v. Guess

137 F.3d 1126, 1131 (9th Cir. 1998)). In the end,district court's sumary judgment decisior

was affirmed.Id. at 1161.

Here, to support its motion to reopen disagydlorning Star cite to the briefs it
already filed in opposition to Ingomar’s ahds Gatos’s motions for summary judgmeBee
Mot. at 8 (citing PIs.” Opp’n tdthgomar’'s Mot. Summ. J., ECF No. 260; PIs.” Opp’n to Los G
Mot. Summ. J., ECF No. 289). But asGhance Morning Star “never actually filed a Rule

56[(d)] motion to delay @nsideration of the pending summary judgment motid@hiance

242 F.3d at 1161. Further, similar to the plaintif@hance Morning Star proffers no additional

facts it could obtain thatould alter the resutin summary judgmentSee id. The court denies
Morning Star’s request to reopen discovergupplement the record on summary judgm&ee

Chance 242 F.3d at 116XKee also Cal. Union Ins. Co. v. Am. Diversified Sav. Bait F.2d

2 Rule 56 has since been amended, and thegmas provision to Rule 56(f) is now Rul
56(d); Greer v. Lockheed Martin Cor@B55 F. Supp. 2d 979, 985 (N.D. Cal. 2012). Rule 56
states in part,

d) When Facts Are Unavailable tiee Nonmovant. If a nonmovant
shows by affidavit or declaram that, for specified reasons, it
cannot present facts essential jastify its opposition, the court
may:

(1) defer considering the motion or deny it;

(2) allow time to obtain affidavitoor declarations or to take
discovery; or

(3) issue any other appropriate order.
Fed. R. Civ. P. 56(d).

[ to
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1271, 1278 (9th Cir. 1990) (“The district courtedanot abuse its discretion by denying furthef
discovery if . . . the movant fails to show htive information sought would preclude summary
judgment.”).

B. Request to Supplement Record for Trial

Defendants also oppose Morning Starguest for discovery to supplement the
record in preparation for trialoint Opp’n at 2; SalyeDpp’n at 1. In particular, Salyer conten
further discovery should be precluded becaiidas fear of prosecution by Andorran public
authorities, and the logistical challengesgzbby his community confinement in Fresno
identified as ending on November 30, 2016. Salyep'n at 1, 2; Salyer Opp’'n Ex. 1 af 6.
Ingomar and Los Gatos contend Morning Stawveghno good cause to reopen discovery, Mor
Star points to no new information that wolileely be uncovered in discovery, and further
discovery would be prejudigi. Joint Opp’n at 2—7.

1. Salyer’s Opposition

a) Fear of Foreign Prosecution

Salyer contends further discovery shobédprecluded because of his fear of
foreign prosecution. Salyer Opp’n at 2. As noted, Salyer contemdisrran officials have
accused him of having in his possession moneggaas of a criminal fraud offense, transmitti
those proceeds to Andorra, and attempting tatmase property while sijuising and concealing
the illicit origin of the funds.Id. Ex. 1 at 6. According to a lettdre United States Department
Justice (DOJ) sent Mr. Salyer on behalf ofdarran officials, Salyewas advised that under
Andorran law he was entitled “to be informedabthe accusation, not &mimit guilt, not to
otherwise incriminate himself, to be defended assisted by a lawyer, to meet with that lawye
before making any statement, and to decline making any statenignBecause of the pendin
Andorran investigation and accusation, Salyer@ots he must and will assert his Fifth

Amendment privilege in response to any requestdigmovery in this case. Salyer Opp’n at 2

3 As of the date of this order, Salyershaot notified the court his circumstances have
changed, or that Salyer has been released from confinement.

6
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Morning Star contends Salyer cannot claim ailgge due to the threaf foreign prosecution
under the circumstances presented here. Refly bt particular, Mming Star contends
“nothing. . . suggest[s] any polsdity of . . . prosecution against Salyer in the U.&{”

The Fifth Amendment privilege againstfsicrimination “can be asserted in ar
proceeding, civil or criminal, admistrative or judicial, investigaty or adjudicatory,’ in which
the witness reasonably believes that the infeionasought, or discoverabhs a result of his
testimony, could be used in a subsequent state or federal criminal proceeihitgd States v.
Balsys 524 U.S. 666, 672 (1998) (citifcastigar v. United Stated06 U.S. 441, 444-45 (1972
“Criminal proceeding,” as the Supreme Court noteBaisys does not include a prosecution
initiated by a foreign sovereigiu. at 674; accordingly, one canriovoke a Fifth Amendment
privilege if its only basis is a “real astibstantial” fear of foreign prosecutiod, at 700.

In Balsys the plaintiff declinedo testify at a depostn in response to a DOJ
subpoena because of a purpoffestt of foreign prosecutiond. at 669. The Second Circuit
approved the plaintiff's assertion,ldmg a withess with a real amstibstantial fear of prosecutic
by a foreign country may assert a Fifth Amermdtnprivilege to avoid giving testimony in a
domestic proceeding, even if the witness hasalidl fear of a criminal prosecution in this
country. Id. at 670-71. In reversing the Second Cirdhi¢, Supreme Court held to the contrar
that the “concern with foreign psecution is beyond the scopelod Self—Incrimination Clause.
Id. at 669. Reading the Fifth Amendment in contetaiiking into account the privilege against
self-incrimination, the Supreme Court concludegl phivilege applied onlyn the face of the
government obligated to recognize such a righimely the United States, and not a foreign
government.ld. at 673—-74. The plaintiff's assim therefore could not standid. at 700.

The Supreme Court did, howay articulate a narrowly drawn circumstance in

which one could invoke the Fifth Amendment dage based on fear &reign prosecution:

This is not to say that cooperative conduct between the United
States and foreign nations could m@velop to a point at which a
claim could be made for recoginig fear of foreign prosecution
under the Self—Incrimination Clause traditionally understood. If

it could be said that the Uniteda®s and its allies had enacted
substantially similar criminalades aimed at prosecuting offenses
of international character, andiifcould be shown that the United

7
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States was granting immunity froodtomestic prosecution for the
purpose of obtaining evidence to be delivered to other nations as
prosecutors of a crime commonkoth countries, then an argument
could be made that the Fifth Amendment should apply based on
fear of foreign prosecution simphecause that prosecution was not
fairly characterized as distinctljoreign.” The pointwould be that

the prosecution was as much on bebéthe United States as of the
prosecuting nation, so that the diain of labor between evidence
gatherer and prosecutor made oraion the agenof the other,
rendering fear of foreign prosd@mn tantamount to fear of a
criminal case brought by the Government itself.

Id. at 698-99. Because the plaintiff's cas8aisysdid not fit within the exception, the plaintiff
could not invoke the privilege desphes fear of foreign prosecutiornid. at 700. The Court
reversed the Second Circuit amsinanded the case for furtheopeedings consistent with its
opinion. Id.

Relying onBalsys a sister court recently condied a “pending Italian criminal
investigation” could not jusyfa witness’s invocation of tHafth Amendment privilege in a
domestic civil case in which a plaintiff sutte witness’s company for a breach of contract.
Prime Media Grp., LLC v. Acer Am. Corplo. 12—-05020, 2015 WL 527836, at *3 (N.D. Cal.
Feb. 6, 2015). That decision aligns with thatNiCircuit's unpublishetbut persuasive opinion
in Childs in which the court concluded a plafhtthallenging his pendig extradition on a
Mexican arrest warrant could not invoke the pag# against self-incrimitian in the face of an
American law enforcement officialinterrogation tht related “solely to #oreign prosecution.”
Childs v. Stafford551 F. App’x 353, 354 (9th Cir. 2014) (citiBglsys 524 U.S. at 669).

Here, Salyer’s Fifth Amendment assertrests solely on his fear of prosecution
by Andorran public authorities. ar Opp’'n Ex. 1 at 6. While hDOJ letter sent on Andorra’
behalf raises the possibility of a partnerdbgbween the United States and Andorra, this
possibility is mere speculation ihe absence of any evidence ttre United States and Andorr

public authorities are working totieer in the Andorran investigan. Salyer has not shown his

* The Ninth Circuit's holding of cose is not binding on this courBeeNinth Circuit
Rule 36—33Johnson v. Nevadax rel.Bd. of Prison Comm’rdNo. 11-00487, 2013 WL 542842
at *7 (D. Nev. Sept. 26, 2013) (under Ninth Circuit Rule 36—3, unpublished Ninth Circuit
opinions have “only persuasive ratheathauthoritative oprecedential valuesee also Gray v.
Astrue No. 11-294, 2012 WL 4097762, at *9 (D. Idaho Sept. 17, 2012) (same).

8
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fear of foreign prosecution is tantamount “to feéa criminal case brought by the Governmer
itself.” Balsys 524 U.S. at 700. Salyer’s fear doed preclude reopening discovery.

b) Custodial Confinement

Salyer also contends discovery shoulgplerluded because he is in the custod
the U.S. Bureau of Prisons in community coafirent. Salyer Opp’n at 1-2. Salyer cites no
authority suggesting discovery is precludederrttiese circumstances, and the applicable
authority suggests otherwise. Under Federal But@ivil Procedure 3@&)(2)(b), the deposition
of a deponent who is confined mayta&en, albeit with leave of courtLeave must be granted
to the extent consistent with RW26(b)(1) and (2). Fed. R. Civ. P. 30(a)(2). Rule 26 govern

scope and limits of discovery, anat&s in pertinent part that

Parties may obtain discovery regarding any nonprivileged matter
that is relevant to any party’s claim or defense and proportional to
the needs of the case, considerihg importance of the issues at
stake in the action, the amount iontroversy, the parties’ relative
access to relevant information, the parties’ resources, the
importance of the discovery in réging the issues, and whether the
burden or expense of the propos#idcovery outweighs its likely
benefit. Information within thisscope of discovery need not be
admissible in evidence to be discoverable.

Fed. R. Civ. P. 26(b)(1). Rule 26 governslthetations on the “frguency and extent” of
discovery, and states “the court may alter thétdinm these rules on the number of deposition:s
and interrogatories or on the length of depositions under Rule 30.” Fed. R. Civ. P. 26(b)(2

Rule also states in part,

On motion or on its own, the court must limit the frequency or
extent of discovery otherwise aled by these rulesr by local rule
if it determines that:

> Rule 30(a)(2) statda relevant part:

(a) When a Deposition May Be Taken

(2) With Leave. A party must obtain leave of court, and the court
must grant leave to the extent cistsnt with Rule 26(b)(1) and (2):

(B) if the deponent isonfined in prison.
9
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(i) the discovery sought is unreasdy cumulative or duplicative,
or can be obtained from some atlseurce that is more convenient,
less burdensome, or less expensive;

(i1) the party seeking discovehas had ample opportunity to obtain
the information by discovery in the action; or

(iif) the proposed discovery is outside the scope permitted by Rule
26(b)(2).

Id. As long as the court approvaparty’s request, discovery ynbe taken from an imprisoned
person.See id30(a)(2)(b),cf. Abedi v. ButlerNo. 06—0991, 2009 WL 981664, at *12 (E.D. G
Apr. 10, 2009) (denying plaintiff inmate’s motiontacate defendants’ tice to depose inmate
in prison);see alsdGriffin v. JohnsonNo. 13-01599, 2016 WL 4764670, at *1 (E.D. Cal.
Sept. 12, 2016) (granting defendants’ leave to @&mtiff inmate’s deposition at correctional
institution as request did not appear to exabedimitations set forth in Rule 26(b)(2)).

Here, Morning Star moves to reopaiscovery for the limited purpose of
preparing for trial by taking $ger’s deposition, propounding olset each of interrogatories,
requests for admission and document requests,ragabmg in appropriat®llow-up discovery if
necessary. Salyer is a key defamda this case, and Morning $&arequests are directly relate
to its claims against Salyem.he discovery sought does not appeaexceed any limitations set
forth in Rule 26(b)(1) or (2). Salyer’s custodséhtus, if he remains rustody, does not preclu
the taking of this discovery.

C. Ingomar’s and Los Gatos’ Opposition

As noted above, Ingomar and Los Gatos contend no good cause exists to re
discovery, Morning Star does nmbint to any evidence thatowmld be uncovered in discovery,
and further discovery would lrejudicial in that additionaliscovery would “waste more
resources.” Joint Opp’n at 2—7. In reply, MogiBtar contends it was not the only party to
pursue restitution proceedings against Salyer, amelly should not be penalized for the time
took to resolve these proceedings on the meReply at 6. Further, Morning Star contends
reopening discovery will not cautggomar or Los Gatos any prejad, and in any event, is
necessary to prepare for tredainst Salyer, who has not mader summary judgment against

Morning Star.ld. at 8-9.
10
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1. Leqgal Standards

The court will modify dates set forth anscheduling order only upon a showing
good cause by the moving party. Fed. R. Civ. P. 18@)nson v. Mammoth Recreations, Jnc
975 F.2d 604, 608 (9th Cir. 1992). The “good causeidsted also applies to requests to reop
discovery. See, e.g., Sheridan v. Reingél1 F. App’x 381, 384 (9th Cir. 2015) (applying
Johnson*“good cause” requirement to motions to reopen discov¥ngger v. Yeager
No. 06-001196, 2009 WL 1159175, at *2 (E.D. Cal. Apr. 29, 2009) (a party must show “go
cause” to reopen discoverynited States v. $100,348.00 U.S. Currerdd7 F. Supp. 2d 1110,
1119 (C.D. Cal. 2001) (concluding “good cause’strexists to reopen discovery). In
determining whether good cause exists to re@sovery, courts may consider a variety of

factors such as:

1) whether trial is imminent, 2vhether the request is opposed,
3) whether the non-moving partyowld be prejudiced, 4) whether
the moving party was diligent in obtaining discovery within the
guidelines established by the cod} the foreseeability of the need
for additional discovery in lightf the time allowed for discovery
by the district court, and 6) ehlikelihood that the discovery will
lead to relevant evidence.

United States ex rel. Schumer v. Hughes Aircraff €F.3d 1512, 1526 (9th Ci
1995),judgment vacated on other grounds by HuggAecraft Co. v. United States ex rel.
Schumer520 U.S. 939, 952 (1997). The primé&agtor considered in a good cause
determination is whether the moving party was diligent in its attempts to complete discove
timely manner.Johnson 975 F.2d at 609. If that party wast diligent, thenquiry should end
and the request should be deniédl. The decision to reopen discoyés one of “discretion.”
Schumer63 F.3d at 1526ee alsd&Gmith v. United State834 F.2d 166, 169 (10th Cir. 1987)
(“Whether to extend or reopen discovery is catted to the sound discretion of the trial court
and its decision will not be overturned on ap@dadent abuse of that discretion.”).

2. Application

a) Factor Four—Diligence Favors Morning Star

Focusing primarily on the most important consideration, Morning Star’s diligd

it was apparent from the beginning of thisecigat Morning Star auld be hampered in
11
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conducting discovery with Salyer, the key wi$ses, because of the pending restitution
proceeding in the related criminal matt&cheduling Order at 2. Ingomar and Los Gatos
contend Morning Star was not diligent becauskdtnot “even attempt to depose Salyer befor
discovery closed.” Mot. at 6. But here, afffpes to conduct discovery against Salyer would
have been futile SeeCampbell v. Gerran$592 F.2d 1054, 1057 (9th Cir. 1979) (concluding t
privilege against self-incriminatn can justify the refus¢o respond to discovery requests sucl
interrogatories). In light of #hparticular circumstances of this case, in which Morning Star
notified the court from the beginning Salyer wonlut participate in discovery pending resolut
of restitution proceedings against Salyer, naherrieffort was needed to demonstrate Morning
Star’s diligence.

Further, Morning Star promptly moved taodify the scheduling order within twg
days after Salyer belatedlytifeed the court of the completn of restitution proceedingsSee
ECF Nos. 297, 29&ee alsdJnited States v. SalyeeCF No. 685. As soon as Salyer notified
the court, Morning Star promptly filed its tnan to reopen discovery. Accordingly, Morning
Star has been diligent.

b) Factors One, Three, Five, a8 Also Favor Morning Star

Applying the otheSchumerffactors, factor one aldavors Morning Star because
the current motions for summanydgment are pending, and no trial daées yet been set. Fact
three favors Morning Star because defenslahbw no prejudice should the court reopen
discovery in preparation for tfjaas long as discovery reopemsce the court issues its order of
summary judgment. Defendants simply will “haveetggage in the normal discovery process
would have taken place if, at the start of hise¢aSalyer had not asserted his Fifth Amendme
privilege. Perkins v. Contra Costa Cty. Sheriff's Dep’t J-Te&n. 07-02013 CW, 2010 WL
539260, at *3 (N.D. Cal. Feb. 9, 2010). While aefents may be somewhat inconvenienced
the court does not grant thermsmary judgment, “it is not prejudal for all parties to be in
possession of the relevant evidenckl’ In light of the court’s deml of Morning Star’s request
to reopen discovery to supplement the rearédummary judgment, tendants will not suffer

additional delay or expense in cootien with the pending motions.
12
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Factor five also favors Maing Star. Morning Star'main contention is that
Salyer, Ingomar, and Los Gatos participated ¢omspiracy that led tMorning Star’s financial
injury. See generallPls.” Opp’n to Ingomar’s Mot. Sumni.; PIs.” Opp’n to Los Gatos’ Mot.
Summ. J. Without adequate discovery with ee$po one of the allegeconspiracy members,
who is alleged to be a ringleadof the entire conspiracgeePls.” Opp’n to Ingomar’s Mot.
Summ. J. at 8; PIs.” Opp’n to Los Gatos Matimm. J. at 9, Morning Star would be at an
“insurmountable disadvantage at triaPerking 2010 WL 539260, at *2. Fillg, factor six also
favors Morning Star, for Salyer’s deposition testimony and wridiscovery respaes regarding
his perception of the eventsissue in this suit are undoubtedslevant to Morning Star’s case
given Salyer’s key role as alleged.

) Factor Two Favors Ingomar and Los Gatos

Only factor two favors defendants, finey oppose Morning Star’s request to
reopen discovery.
d) Conclusion
On balance, the court finds Morniggar has shown good cause to reopen
discovery for the limited purpose of prepariogtrial. Accordingly, the court GRANTS
Morning Star’s request, subjectthe reopening of discovery uptre court’s issuance of its
order on the pending motiofr summary judgment.

II. CONCLUSION

The court GRANTS Morning Star’'s moti to reopen discovery to support
preparation for trial, but DENIEBlorning Star’s motion to reopen discovery to supplement t
record before the court on the pamgimotions for summary judgment.

Discovery is reopened as described ia trder with a cutoff date of 180 days
from the date of the court’s filing of its orden summary judgment, for the limited purpose of
taking Salyer’s deposition, propoundione set each of interrogatories, requests for admissi

document requests, and appropriatw-up discovery if necessary.

13




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

If Salyer remains or is confined imgmanner by the U.S. Bureau of Prisons ar
any party requires an order ofdltourt to secure the discoyesrdered here, #t party shall
promptly seek such an order from thegistrate judge assigned to this case.

IT IS SO ORDERED.

DATED: January 10, 2017.

UNIT TATES DISTRICT JUDGE
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