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San Francisco, California

Before:  WALLACE and R. NELSON, Circuit Judges, and BLOCK,™ District
Judge.

Gregory Baldwin, an inmate at High Desert State Prison, appeals from the
district court’s judgment in favor of defendants—three correctional officers—

following a jury trial on excessive force and deliberate indifference claims, brought

" This disposition is not appropriate for publication and is not precedent except
as provided by Ninth Circuit Rule 36-3.

" The Honorable Frederic Block, United States District Judge for the Eastern
District of New York, sitting by designation.
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under 42 U.S.C. § 1983. We assume familiarity with the facts, procedural history,
and issues on appeal.

1. Baldwin claims the district court erred by failing to sua sponte strike
prospective jurors with relatives and friends in law enforcement. As Baldwin did
not object to the selection of these jurors, he forfeited this claim and we review only
for plain error. Crowley v. Epicet Corp., 883 F.3d 739, 748 (9th Cir. 2018).

Absent “extreme situations,” such as where ““a juror or his close relatives have
been personally involved in a situation involving a similar fact pattern,” Tinsley v.
Borg, 895 F.2d 520, 528 (9th Cir. 1990), we have been “hesitant to find implied bias
based solely on the experiences of a juror’s relatives,” Rodriguez v. Cnty of Los
Angeles, 891 F.3d 776, 805 (9th Cir. 2018). Here, several prospective jurors
disclosed relationships with individuals in law enforcement, although none of the
jurors worked in law enforcement. Moreover, neither the jurors nor any of their
connections had been involved in a situation similar to Baldwin’s. Because these
facts present an insufficient basis to imply bias, we find no plain error. Rodriguez,
891 F.3d at 805; see also C.B. v. Cty of Sonora, 769 F.3d 1005, 1018 (9th Cir.
2014) (en banc).

2. Baldwin also claims the district court suggested to the jury that Baldwin is
untruthful by inadequately explaining why it struck Baldwin’s unsworn testimony

while allowing defendants to use it for impeachment purposes. Again, we review



for plain error as Baldwin failed to raise a timely objection to the district court’s
explanation. Crowley, 883 F.3d at 748.

Any error in the district court’s explanation did not affect Baldwin’s
substantial rights for three reasons: (1) defendants never impeached Baldwin with
his unsworn testimony; (2) the district court, at the end of trial, instructed the jury to
“disregard” the unsworn testimony and “start[] with a clean slate”; and (3) Baldwin
testified consistently with the unsworn testimony. As Baldwin was not prejudiced
by the district court’s explanation, we find no plain error. See Claiborne, 934 F.3d
at 899 (quotations and citations omitted).

3. Finally, Baldwin claims the district court erred in instructing the jury to
defer to the judgment of prison officials regarding the execution of security-related
actions. In that respect, he argues the district court should have qualified this
instruction with the following: “deference is not appropriate when the prison practice
in question serves no legitimate penological purpose, or plaintiff has produced
substantial evidence that the practice was an unnecessary, unjustified, or exaggerated
response to jail officials’ need for prison security.”

We need not decide whether Baldwin waived this argument by acquiescing in
the challenged charge. Because he failed to object to the charge, we would be

obliged, in any event, to review for plain error. See Crowley, 883 F.3d at 748.



Plain errors in civil jury instructions are corrected only if “review is needed
to prevent a miscarriage of justice, meaning that the error seriously impaired the
fairness, integrity, or public reputation of judicial proceedings.” C.B., 769 F.3d at
1019 (internal quotations omitted). This is because “the stakes are lower in the civil
context and, consequently, plain errors should encompass only those errors that
reach the pinnacle of fault.” Id. at 1018 (internal quotations omitted).

Throughout the trial the focus of the testimony, as well as the court’s
instructions, was whether the officers used excessive force while the plaintiff was
being escorted to his new housing unit. The Use of Force Policy referenced
throughout the trial simply tracked the law applicable to the deployment of excessive
force. See 15 C.C.R. § 3268. Accordingly, the failure of the court to qualify its
legally correct deference charge was “more probably than not harmless,” Caballero
v. City of Concord, 956 F.2d 204, 206 (9" Cir. 1992), and certainly did not rise to
the “pinnacle of fault,” C.B., 769 F.3d at 1018.

The district court’s judgment is AFFIRMED.
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Wallace, Senior Circuit Judge, concurring in part and dissenting in part:

Although | agree with the majority’s first two conclusions (regarding the
district court'sallegedfailure to strike certain jurorsua sponteand the district
court’s allegedlyprejudicial explanation of why it struck Baldwin’s unsworn
testimony), | disagee with the third (regarding the deference jury instruction).

The key jury instruction consisted thie following:

In determining whether defendants Fannon and Gray used
excessive force in this case, consider the need to use force,
the relationship betvem that need and the amount of
force used, whether the defendants applied the force in a
goodfaith effort to maintain or restore discipline, and any
threat reasonably perceived by defendants, any efforts
made to temper the severity of a forceful respoasd,

the extent of the injuries suffered.

In considering these factosgmu should give deference to
prison officialsin the adoption and execution of policies
and practices thain their judgment are needed to
preserve discipline and maintain internal gaty in a
prison (emphasis added)

Quoting the comments to our model jury instructions, Baldwin ariipae the
district court erred when it instructed the jury to defer to prison officials because
“such deference is not appropriate when the prison practice in question serves no
legitimate penological purpose, or plaintiff has produced substantial evitlexice
the practice was an unnecessary, unjustified, or exaggerated response to jail

officials’ need for prison security.” Model Civ. Jury Instr. 9th Cir. 9.26 cmt. (2019),



citing Shorter v. Baca895 F.3d 1176, 1184 (9th Cir. 201Baldwin contends that
the district court’s failure to add this “essential caveat” resulted in the court “failing
to provide a complete instructionAlthough Baldwin’s arguments are largely
framed in terms of the instruction provided being incomplete, Baldwin’'s argument
Is essentially that the “district court committed reversible plain error when it
instructed the jury that deference should be afforded to defendg@hesried up

| would reject the Defendants’ waiver argument and analyze Baldwin’s
argument for plain error becseithere is10 “evidence in the record thiBaldwin]
was aware of, i.e., knew of, the relinquished or abandoned t@htbre measured
jury instructionsUnitedStatess. Perez 116F.3d840,845(9th Cir. 1997)(en banc)
see alsdCrowleyv. Epicept Corp., 883F.3d 739,748 (9th Cir. 2018)(holdingthat
a “party forfeits a right when it fails to make a timely assertion of that right and
waives a right when it is intentionally relinquished or abandoned” (internal quotation
marks and citations omitted}iere,thereis no evidence that Baldwin was awa
that this deference instruction wasppropriate at the time he and hefendants
jointly submitted proposed jury instructiorgee U.S. v. Lindsg§34 F.3d 541, 555
(9th Cir. 2011) (“Although Lindsey did stipulate to the erroneous jury instruction,
the record does not show that there was ever a discussion about the instruction in
any court proceedings or filings. We therefore find that Lindsey did not affirhative

act[] to relinquish a known right, and . . . proceed with ptanor review” (internh



guotation marks and citation omitted)). In fact, the main authority upon which
Baldwin reliesto challenge the jury instruction was published nearly five years after
the jury was instructed in this cagecordingly, | would hold that Baldwin merely
failed to make a timely assertion of this argument, which results not in waiver, but
in forfeiture. Thus, | would reviewaldwin’s challenge foplain error.ld.

“Under plain error reviewwe may reverse only where: (1) there was an error;
(2) the error was obvious; (3) the error affected substantial rights; and, (4)ahe er
seriously affects the fairness, integrity, or public reputation of judicial proceedings.”
Claiborne v. Blauser934 F.8 885, 893 (9th Cir. 2019citation omitted) |
conclude that each of thessjuirementss satisfied here.

TheDefendants argue that there was no error because the instruction correctly
stated the law. It is true that the jury instruction at issue mi@dSupreme Court
casethat wecited favorably as recently as 20BeeBell v. Wolfish441 U.S. 520,

547 (1979)Norwood v. Vanceb91 F.3d 1062, BY (9th Cir. 2010) (Bell remains

good law”). HoweverNorwoodpreceded our opinion i8horter v. Baca895 F.3d

1176 (9th Cir. 2018)which clarified the circumstances in which that deference
instruction should be provided and the circumstances in which the question of
deference should be left to the jury.

In Shorter we explained “that the instruction may be given only when there

is evidence that the treatment to which the plaintiff objects was provided pursuant



to a securitybased policy.’ld. at 1184 (citation omitted). We further explained that
“determinationsabout whether to defer to jail officials are often fexténsive and
contextdependent.fd. at 1189. For that reason, we have “left it to the jury to decide
whether deference to jail officials is warranted where there is a genuine dispute of
material fat over whether the jail’s policies or practices were unnecessary,
unwarranted, or exaggeratettd’ at 1190 citing MendiolaMartinez v. Arpaip 836

F.3d 1239, 1257 (9th Cir. 2016).

Here, there isa genuine dispute of material fact regarding whether the
Defendants’ responses to Baldwin’s ceasing to walk while being escortia by
Defendants were “unnecessary, unwarranted, or exaggerdtad.'is a Section
1983 excessive force case: the main issue at trial was whether Officers Gray and
Fannonappliedappropriate and proportional forceraspondingo Baldwin’s stop
Each side poistto substantiaévidence regarding how the officers respethaénd
regarding whether Baldwin posed a security threat to justify their reaction

Because of this genuine dispute of material, thet districtcourt should have
“left it to the jury to decide whether deference to jail officials is warranted”adste
of instructing them that deference was requitbrter 895 F.3d at 119Gsee also
MendiolaMartinez 836 F.3d at 1255 (holding there were genuine issues of disputed
fact about whether a jail’'s decision to shackle a detainee durirgeaton was an

exaggerated response to a security threat).



To reverse on plain error review, the error must be “so obvious [that] a
competent district judge should be able to avoid it without benefit of objection.”
Claiborng 934 F.3d at 898 (quotations omitte@ihe DeEndants point out that the
district court’s instruction was identical to the instructioNmrwood in which we
held the district courtrred byrefusng to providethe instructioron the grounds that
the word “deference” would not be “clear to a lay perstvotwood 591 F.3dat
1067. HoweverNorwooddid not address the legal principle articulate&horter
which is at issue here: whether the deference jury instruetoid beinappropriate
under thecircumstance®f this caseFinally, it is irrelevant that the trial judge’s
instructions pradate Shorter and the comments to the model jury instructions
formulated in light ofShorter Rather, “it is enough that an error be ‘plaa’the
time of appellate consideration for the second part of thedart plain error test
to be “satisfied."Henderson v. United States68 U.S. 266, 279 (2013) (cleaned up).

The majorityreasons that the court’'s deference charge was “legally correct
(if not sufficiently qualified by limiting instructionsbecause theUse of Force
Policy referenced throughout the trial simply tracked the law applicable to the
deployment of excessive forte(citing 15 C.C.R. § 3268 However, the jury
instruction inquestionbearsonly a passing resemblance to California’s use of force
regulationsThose regulations define reasonable fordbetforce that ambjective,

trained and competent correctional employdaced with similar facts and



circumstances,would consider necessary and reasonable..” 15 C.C.R.
§32684a)(1) By contrast, the jury instruction at issue requitteel jury to accord
“deference to prison officials in the . . . execution of policies and practicem that
their judgmentare needed to . . . maintain internal security in a pfigemphasis
added) In other wordswhile the regulations ask what an olijeely-reasonable
officer would find necessarthe jury instructionsimply require deference to the
Defendantsjudgmentas to whatvas necessary

Addressing the third and fourgartsof the plairerror test, hie majorityalso
concludes that thdistrict court’s failure to qualify its deference charge wasre
probably than not harmlésand*certainly did not rise to the pinnacle of fault
disagreeThis is a Section 1983 excessive force easehichthe main issue at trial
was whether Offiers Gray and Fannon used appropriate and proportional force in
response to Baldwin’s stophe jurors were instructed to consider certain factors in
determining whether the Defendants used excessive, frck as “the need to use
force” and “the relatiortsp between that need and the amount of force.used
However,in “considering” theserucial factors,the jurywas instructed itshould
give deference to prison officials in the..execution of policies and practices that
in their judgmenare needed to . . . maintain internal security in a prigemphasis
added) This instruction effectivelyindered the jury from impartially weighing the

key question in this case: whether the force tiaDefendants used on Baldwin



who was visibly disabled and in restratrtwas excessive in the jury’s judgment.
As Baldwin’s counsel so aptly putTo ask the questiowas to answer’it because
the force waseasonablén the Defendantsjudgmentthe jury should defer to their
judgment

Moreover, | do not conclude that this erroneous instruction was “more
probably than not harmlessCaballero v. City of Concor®56 F.2d 204, 208®¢h
Cir. 1992) The Defendants have not proffered anyidmnce overcoming the
presumption that the jury deferred ttee Defendants’ judgment about what was
necessary to maintain secustprecisely as the district court instruct&deWeeks
v. Angelong528 U.S. 225, 234 (2008 “jury is presumed to follow g instruction’s
(citation omitted). Indeed, the record reveals ththere was ample basis for a
properlyinstructed jury to conclude that the amount of foreenployedwas
excessiveBaldwin asseddthat the officers shoved him against a wall and held him
there by his neckven thougthe had a preexisting neck injury, was wearing a neck
brace, and was already controlled by waist restratitisough theDefendants argue
that holding Baldwin against the wall served the security purpose of limiting
Baldwin’s range of motioyBaldwin pointed out that his range of motion was already
substantially limited by the physical restraitis waswearingand thatOfficers

Fannon and Gray testifieat trialthat they did not subjectively perceive Baldwin as



a threat. On this recordwe should notconclude that the instruction wéamore
probably than not harmlesgCaballero,956 F.2dat 206.

Accordingly, | would hold that the district court’s instruction deprived
Baldwin of a meaningful and fair opportunity to seek redress for alleged violations
of his constitutional right to be free from cruel and unusual punishmenityandd

reverse andemandhis case for a new trial.
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