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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | DEVONTE B. HARRIS, No. 2:09-cv-01523 TLN AC P
12 Plaintiff,
13 V. ORDER
14 | L. ZAMUDIO, et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding prasd in forma pauperisith a civil rights
18 || action under 42 U.S.C. 8 1983. This case prsea plaintiff's second amended complaint
19 | (ECF No. 19), and a jury trial is currentlyt $e begin on June 8, 2015 (ECF No. 80). Currently
20 | before the court are defendants’ motion to dss{ECF No. 93) and plaintiff’'s motions for the
21 | appointment of experts (ECF No, 96), leavéileoa third amended complaint (ECF No. 97), and
22 || appointment of counsel (ECF No. 98).
23 | L Defendants’ Motion to Dismiss
24 On March 4, 2015, this court granted plaintifégjuest for additional time to file a pretrjal
25 | statement and extended his deadline todld 3, 2015. ECF No. 92. On March 17, 2015,
26 | defendants moved to dismiss the complaint, iagythat because plaintiff had not filed his
27 | pretrial statement, the case should be dismipaeslant to Federal Rule of Civil Procedure
28 | 41(b) for failure to prosecute and failure to cdynpith a court order. ECF No. 93. On March
1
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18, 2015, the Clerk of the Court filgdhintiff's pretrial statement.
Although briefing on the motion to dismissnist complete, the court finds that further
briefing is not necessary to a fair adjudicatodrthe motion. Though plaintiff failed to provide

certificate of service, his pretl statement is dated andjsed March 12, 2015. ECF No. 95.

Since plaintiff's pretrial statement was submitted ge, he is afforded the benefit of the prison

mailbox rule. _See Houston v. Lack, 487 U.S. 266, 276 (1988). Under the prison mailbox

the date plaintiff signed the pretrial statement ballconsidered his filing daabsent evidence to

the contrary._See Jenkins v. Johnson, 330 E13&, 1149 n. 2 (9th Cir. 2003) (date petition i

signed may be considered earliest possibleatatemate could submit his petition to prison
authorities for filing under the mhox rule). Plaintiff's pretrial statement was therefore timely
filed. Moreover, even if plaintiff's pretrial statement was submitted to prison officials after
March 13, 2015, the court does not find the delay tsubicient to warrant dismissal of the cas
and will deem the pretrial statement timely filed. Defendants’ motion to dismiss is therefor
denied.

[l Plaintiff's Motion to Appoint Expert Witnesses

Plaintiff moves for an appoiment of independent expert witnesses pursuant to Fede
Rule of Evidence 706. ECF No. 96. Plaintgsarts that he requires impartial medical and
mental health experts because the issue that wileb@e the jury is whether he suffered phys
and psychological injury as a result of the déof outdoor exercisand defendants will have
their own expert witnesses to testify. Id.

Federal Rule of Evidence 706 authorizes the mypp@nt of a neutral gert witness, with
expenses shared by the parties. The appointofiemt independent expesitness pursuant to

Rule 706 is within the court’s sicretion, Walker v. Am. Home ShieLong Term Disability Plan

180 F.3d 1065, 1071 (9th Cir. 1999), and may be apptepsiaen “scientific, technical, or othe
specialized knowledge will ast the trier-of-fact tatnderstand the evidence or decide a fact i

issue,” Ledford v. Sullivan, 105 F.3d 354, 358-59 (7th Cir. 1997). However, the statute

authorizing plaintiff's in formgauperis status does not autherihe expendituref public funds

for expert witnesses. See 28 U.S.C. § 19Hstder v. Odel, 890 F.2d 210, 211-12 (9th Cir.
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1989) (per curiam) (expenditure pdiblic funds on behalf of indigehtigant is proper only wher
authorized by Congress); Boring v. Kozakiewi833 F.2d 468, 474 (3drCL987) (no provision

to pay fees for expert witnesses). The federaltsdwave uniformly held #t an indigent prisoner

litigant must bear his own costs of litigation¢linding witnesses. Tedder, supra, 890 F.2d at 11

(in forma pauperis statute, 28 U.S.C. § 1915, doeautbbrize waiver of fees or expenses forlan

indigent’s witnesses). Plaintiff's request &ppointment of independent medical and mental
health experts pursuant to Federal Rafl&vidence 706 will therefore be denied.

However, plaintiff’'s request is reasonablynstrued as a request for appointment of a

medical expert on plaintiff's behalfin contrast to the procedis under Federal Rule of Evidence

706, the expenses of an expert retained onlbeha prisoner litigahmay be recovered if
preauthorized and arranged by counsel agpdiby this court’s Pro Bono Panel.

One of the issues that will be before jlwgy is whether the deprivation of outdoor

exercise was objectively serious for Eighth Amdment purposes. ECF No. 76. Expert opinigns

will be required to address matdrissues in this case, pattiarly the extent to which the

deprivation of outdoor exercise impactediptiff's physical andnental health.

There are issues that cannot be resolved bgyanjithout expert opinion. This conclusion

is reinforced by defendants’ identification of twdical expert withesses for trial. ECF No. 90

at 7. Therefore, the court will provide an oppaity for submission of expert medical and

mental health assessments on plaintiff's beh@atfr this reason, and for the reasons set forth

below, the court will direct the appointmentpyb bono counsel, who may choose to retain expert

medical and mental healthitmesses on plaintiff’'s behalf.

. Plaintiff's Motion for Leave toFile a Third Amended Complaint

Plaintiff has moved for leave to file a thisthended complaint. ECF No. 97. In light of
the appointment of counsel, plaintiff's motionliMde denied without prejudice. Once counsel
have appeared, they may move for leave to anife¢hdy feel it appropriate. Any such motion
should include a copy of the proposed amended complaint and keep in mind the factors

considered by the court when deciding a motiaridave to amend. See Allen v. City of Bever

Hills, 911 F.2d 367, 373 (9th Cir. 1990) (“Five fadt@re frequently used to assess the propriety
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of a motion for leave to amend: (1) bad faith, §adue delay, (3) prejudice to the opposing pa
(4) futility of amendment; and (5) whether plafinbas previously amended his complaint.”)
For this reason, plaintiff's motion tamend is denied without prejudice.

V. Plaintiff's Motion for Appointment of Counsel

In addition to requesting appointment of apert witness, plaintiff requests appointme

of counsel. ECF No. 98. Plaifitasserts that the evidentiary igsun the case are complex and

include testimony from expert medl witnesses. Id. at 2.

Plaintiff previously requested appointmentounsel in the present action, which the
court denied without prejudice, puesu to a finding that this casaled to present the requisite
“exceptional circumstances” warranting such appoent. _See ECF Nos. 24, 84. The court n
finds that plaintiff has met &iburden of demonstrating extiepal circumstances warranting

appointment of counsel. As discussed aboveppim@on of medical and mental health experts
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plaintiff's behalf may be beneficiab ensure the jury’s balanced assessment of this case at frial,

and such expert can reasonably be obtaomdyl by appointment of pro bono counsel. In
addition, the court finds #t plaintiff's limited education anddeal skills significantly impair his
ability to represent himself at this stagdlo# litigation, given the complex medical and legal
issues presented. While the court is unable sitithe, to assess plaifits likelihood of success
on the merits of his claims, it does not appear plantiff's claims arepatently unmeritorious.

For these reasons, plaintiff's motiorr fmppointment of counsel is granted.

Accordingly, IT IS HEREBY ORDERED that:

1. Defendants’ motion to dismiss (ECF No. 93) is denied.

2. Plaintiff’'s motion for medial and mental health expe(ECF No. 96) is denied.

3. Plaintiff's motion for leave to file a tldramended complaint (ECF No. 97) is denie

4. Plaintiff's motion for the appointment ocbunsel (ECF No. 98) is granted. The Clef
of Court is directed to contaBlujean Park, Alternative DismResolution Coordinator, for the
purpose of locating an attorney admitted to peacitn this court who is willing to accept this
appointment, for the purpose of pursuing this aatiomplaintiff's behalf though pretrial and tria

including potentially retaing a medical and/or mental htbaéxpert(s) on plaintiff's behalf.
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5. Within thirty days of appearance in thase, counsel for plaifitimay file an amended
pretrial statement.

6. The jury trial set for June 8, 2015, &d®a.m. (ECF No. 80) is hereby vacated and
set for jury trial before the Honorable TroyMunley on January 11, 2016, at 9:00 a.m. in

Courtroom #2.

DATED: April 2, 2015 _ =
Mrz———%’}-—l—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE




