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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DEVONTE B. HARRIS, No. 2:09-cv-1523 TLN AC P
Plaintiff,
V. ORDER

L. ZAMUDIO, et al.,

Defendant.

Plaintiff is a state prisoner proceeding through counselamiilil rightsaction pursuant
to 42 U.S.C. § 1983. Currently before the court is defendants’ motion for sanctions, which
heard on March 9, 2016. ECF Nos. 114, 126.

l. Procedural Background

By order filed April 3, 2015, plaintiff’s mabin for appointment of counsel was granted
and counsel was appointed shortly thereafl8CF Nos. 100, 102. On July 9, 2015, the partie
filed a stipulation tae-open discovery thatcluded proposed deadéis. ECF No. 105. The
stipulation was granted and discovery waspened. ECF No. 107. Discovery was to be
completed and all discovery motions noti¢edhearing by November 15, 2015. Id. Upon
stipulation of the parties, ¢hcourt extended the deadlinectimplete discovery and notice
discovery motions for hearing to January 15,0ECF No. 111. Defendants served discove

requests on plaintiff's counsel by mail oeémber 11, 2015 (ECF No. 116-6), making the
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deadline for plaintiff to respond January 13, 2006 January 13, 2016, the parties filed anot
stipulation to extend discovery deadlines. EGFE NL2. On the parties’ stipulation, the court
ordered that plaintiff's initiatlisclosures were to be servayl January 29, 2016; the deadline t
depose defendant Walker and any witnesses faehin plaintiff’'s initial disclosure was
extended to February 19, 2016; and the deadindiscovery motions to was extended to
February 29, 2016. ECF No. 113. elpretrial and trial deadlines remained unchanged. Id.

The pretrial conference, to be conductedtanfile only, is currently set for May 20,
2016, before the undersigned. ECF No. 108. | ¥ischeduled to begin October 17, 2016, at
9:00 a.m. in Courtroom #2 beforesthlonorable Troy L. Nunley. Id.

[l Meet and Confer

Local Rule 251(b) establishesquirements for any partyinging a motion pursuant to
Federal Rules of Civil Procedure 26 through 37 udrig the requirement &l the parties confef
and file a joint discovery statement. In tbase, the parties did nie a joint discovery
statement. The parties are exempt from fibnjgint statement “(1) when there has been a
complete and total failure to respond to a discpvequest or order, or (2) when the only relief
sought by the motion is the imposition of sanctions.” L.R. 251(e). Because the only relief
by defendants was the imposition of sanctionsptréies were not required to file a joint
discovery statement. ECF No. 114 at 1. They waoe/ever, required tcoafer prior to bringing
a discovery dispute to the court.

Defendants have provided evidence ahal communications lt&een counsel as
evidence that the parties corfl and were unable to comeatio agreement without court
intervention. ECF Nos. 116-1, 116-7, 1169he standard information regarding case
management procedures for the undgrsil, available on écourt’'s websité explicitly states
that email communication “is insufficient to satisifye parties’ meet and confer obligations un
Local Rule 251(b)” anthat “parties mustonfer in person or viatelephone or video

conferencing.” (Emphasis in original). There i evidence that counsel for the parties

1 http://www.caed.uscourts.gov/caednew/index.dlicidies/all-judges/uniteskates-magistrate-
judge-allison-claire-ac/
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conferred in person or via telephomevideo conferencing. Howeven, this instance, the court

will consider the motion despite tfect that the parties conferredlpnia e-mail. In the future,

the court will require compliance with case mamaget procedures regand discovery disputes

. Motion for Sanctions

Defendants allege that plaifithas failed to provide initiadlisclosures or responses to
their discovery requests, and move for sanctiortearform of their costs in bringing the motio
and preclusion of evidence at trial. ECF No. 115.

Plaintiff has admitted that as of the datdsfresponse to the motion for sanctions he
not produced any responses or objections tondeias’ discovery requess nor had he provided
initial disclosures. ECF No. 117 at 6. Hgwes that sanctions amenetheless inappropriate
because he did not refuse to provide respotastige discovery requests, but was delayed in
responding as a consequence of his incarcerattbnCounsel for plaintiffurther asserts that hg
continuously promised defendants that he wauttvide his client’s responses once they were

received._ld. at 8. Accordirtg the response, counsel finatgceived plaintiff’'s responses on

March 1, 2016, and intended to serve them dardiants’ counsel on or before March 5, 2016.

Id. at 6. At the hearing, pldiff's counsel confirmed that head served the disclosures and
discovery responses on defendants by mail orcM3a, 2016, and that they had an expected
delivery date of March 10, 2016.

“If a party fails to provide information or @htify a witness as reqeid by Rule 26(a) or
(e), the party is not allowed to use that infation or witness to suppkvidence on a motion, al
a hearing, or at a trial, unlesetfailure was substantially justifieor is harmless.” Fed. R. Civ.
P. 37(c)(1). Rule 37(c) “giveseth” to the requirements of RUW26(a) so courts are given a

particularly wide latitude tessue sanctions under Rule 37(¢)(Xeti by Molly, Ltd. v. Deckers

Outdoor Corp., 259 F.3d 1101, 1106 (9th Cir. 2qdd)ding district courdid not abuse its
discretion in excluding testimony of defendant’'syodmages expert asanction). Generally,

the exclusion penalty is “se#fxecuting” and “automatic.”_Hfman v. Construction Protective

Servs., Inc., 541 F.3d 1175, 1180 (9th Cir. 2008}i6ig Rule 37(c)(1)’s exclusion sanction

provides a strong inducement for disclosure of nedtand affirming digtict court’s preclusion
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of undisclosed damages evidence). In additiaor iastead of exclusionary sanctions, the court,

on motion and after giving an opportunity tohesard, “may impose othappropriate sanctions,
including any of the orders list in Rule 37(b)(2)(A)(i)-(vi).2 Fed. R. Civ. P. 37(c)(1)(C).
Similarly, under Rule 37(d)(1)(A)(ii) the courtay order sanctions if “a party, after being
properly served with interrogaies under Rule 33 or a requést inspection under Rule 34, fai

to serve its answers, objections, or written respdnThe sanctions may include those listed i

Rule 37(b)(2)(A)(i)-(vi) and the court may insteadoofin addition to thas sanctions require the

party that failed to respond,shattorney, or both to pay theasmnable expenses of the moving
party.

While the court understands the difficultiesrepresenting a clientho is incarcerated,
plaintiff's incarceration dagnothing to justify counsel’s faila to obtain etensions of his
deadlines, either througdtipulation or by motion to the cougior to their expiation. However,
at the hearing, the court proposed granting defietsdadditional time to conduct depositions a

to file a further motion to compel, if necesgabased on the discovery served on March 5, 20

Counsel for defendants acknowledged that defenaani&l not be prejudiced if they were give

this additional time so long as they are leittwsufficient time to seek leave to file a second
motion for summary judgment. The court wiletiefore afford defendants an opportunity to
conduct depositions and file discovery motitwased on the discovery served March 5, 2016.
Should defendants determine that a motion tapea further discovery or disclosures is
necessary, they are encouraged to makefue undersigned’s pcedure for resolving

discovery disputes by means of an informal telephonic confefeBedendants are reminded

2 The possible sanctions outlined in Rule 3@KXR) are as follows: “(i) directing that the

S

n

matters embraced in the order or other desigrfatdd be taken as established for purposes of the

action, as the prevailing party claims; (ii) proiing the disobedient party from supporting or
opposing designated claims or defenses, or fndraducing designated matsein evidence; (iii)

striking pleadings in whole or in part; (iv) stag further proceedings until the order is obeyed,;

(v) dismissing the action or proceeding in wholéngpart; (vi) rendeng a default judgment
against the disobedient party; or (vii) treatingcastempt of court th&ilure to obey any order
except an order to submit to a piogd or mental examination.”

% The procedure for utilizing tHaformal process is available ¢ime court’s website as part of
the undersigned’s case mgeaent procedures.
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that whether they choose to pursue formah@rmal means for resolving any potential
discovery disputes, they musirder with plaintiff's counsel iperson or via telephone or video
conferencing or their motion will be denied.

Given the alternative proposed by the caund the resulting lactf prejudice to
defendants, the court finds that exclusionanctans are not warranted at this time. With
respect to the request for monetary sanctiongewine court does not find the failure to timely
provide disclosures and discovegsponses substantially justifiddr the reasons set forth at the
hearing, the court finds that imposition of momgtsanctions against plaintiff and his counsel
would be unjust. The court tlefore declines to grant the request for monetary sanctions.

For the reasons set forth above, the courtdaily the motion for sanctions and instead
extend defendants time for conducting depositeoms bringing discovery motions based on the
disclosures and discovery sen@tlMarch 5, 2016. The pretriabrference deadlines shall alsp
be adjusted.

Accordingly, IT IS HEREBY ORDERED that:

1. Defendants’ motion for sanctie (ECF No. 114) is denied.

2. Defendants shall have until March 24, 201&itioer contact the court to schedule an
informal telephonic conference or file a discovergtion if they find plaintiff's disclosures and
discovery responses served Mak;t2016, to be deficient. If tendants choose to file a motion
rather than schedule an informelephonic conference, the motisimall be heard no later than
April 27, 2016.

3. Defendants shall have until April 72016, to depose any weéases identified in
plaintiff's disclosures and discomeresponses served March 5, 2016.

4. The pretrial conference set for May 2016, is vacated and re-set for June 20, 2016.
The pretrial conference shall benducted on the file only, withoappearance by either party.
Fourteen days before the date scheduled toctimference, plaintiff gl file the statement
required by Local Rule 281. Sevdays before the conferencefendants shall file their
statement pursuant to the same rule. In additiegheanaterial required by Local Rule 281, either

party may submit any suggestions it may haveceornng the matters set forth in Local Rule 282.
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5. The jury trial in this matter remains set for October 17, 2016, at 9:00 a.m. in
Courtroom #2 before the Honorable Troy L. Nunley.
DATED: March 10, 2016 . -~
Mrz———&{‘k}-—l—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




