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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

ANDREW R. LOPEZ,
Plaintiff,
V.
SUSAN COOK et al.,

Defendants.

ANDREW RICK LOPEZ,
Plaintiff,
V.

ARNOLD SCHWARZENEGGER,
et al.,

Defendants.

Civ. No. S-03-1605 KJM DAD

Civ. No. S-09-1760 MCE AC

ORDER

Doc. 202

This case was on calendar on January 31, 2014 for hearing on plaintiff’s motion to

consolidate the above-captioned cases. Rdmrarro and Katera Rutledge appeared for
plaintiff; Diana Esquivel, Deputy Attorney Geaé appeared for defendants in Civ. No. S-03-
1605; Matthew Wilson appeared for defendamtSiv. No. S-09-1760. After considering the

parties’ arguments, the court DENIES the motion.
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. BACKGROUND

A. Lopezv. Cook, 03-1605

After lengthy proceedings, this cga®ceeded to trial in April 2011 on the

following claims: 1) Cook and Garate retaliagghinst plaintiff's egrcise of his First
Amendment rights to file grievances and engadegal activities by placing and retaining
plaintiff in administrative segregan; 2) Bartos retali@d against plaintiff for his exercise of
First Amendment rights to file grievances andage in legal activities by allegedly saying in
front of other inmates that plaintiff “rattedn officers; and 3) Babich, Cook, Garate, Gilliam,

Johnson, McClure, Shaver and Vanderville violgikantiff's right to pro@dural due process in

connection with his placement and retention imauistrative segregation and his validation ag a

gang member in 2000 at High Desert State Prison (HDSP). The jury returned its verdict o
April 8, 2011, finding for defendants on all ofpitiff's claims. ECF No. 301. On June 22,
2011, this court denied plaintif’renewed motion for judgment asnatter of law. ECF No. 31

Plaintiff appealed and on July 17, 2018 Ninth Circuit affirmed in part and
reversed in part. ECF No. 345. Specificallg @ourt of Appeals saithis court erred in
dismissing defendant Harrison frgutaintiff's due process claim and because this error infec
the jury’s verdict on that cla, the court reversed the vardfor defendants Babich, Cook,
Garate, Gilliam, Holmes, James, Martin®icClure, Shaver and Vandervilléd. at 3-4. The
Court of Appeals also reversed the judgment on plaintiffaiegion claim against defendant
Bartos. Id.*

B. Lopezv. Schwarzenegger, 09-1760

Although the complaint in this case wasmised of seven claims, after screen
and several motions to dismiss, it is proceedinghree claims: (1) violation of due process
stemming from defendants’ alleged failure teggplaintiff the opportunity to be heard in

connection with gang validation and revatida beginning in 2003 and continuing in 2005,

! The court granted summary judgment on plaintiff's claim that his validation as a g
member was not supported by the requisiteenndd. ECF No. 178 at 43-45; ECF No. 184. T
Court of Appeals did not verse this determination.
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2007, 2008 and 2009 and their placing and retaining plaintiff in the Security Housing Unit
(“SHU”) at California State Prison-Corcoran§B-Corcoran), and from defendants’ use of
allegedly inadequate and/or fraudulempgorting evidence taupport the validations;

(2) retaliation for exercise of First Amendmeigits to pursue grievances and lawsuits; and

(3) an Eighth Amendment violation. All clairase against defendants Berna, Cate, Cronjeag

Fischer, Florez, Garcia, Gomez, Kissel, Mc€|uPark, Ruff and Williams. ECF Nos. 17, 19, ?

124, 138.

The current deadline for filing dispositive motions has been vacated pending
resolution of the instant motion. ECF No. 198.
[I. STANDARD

Under Rule 42 of the Federal RulesGivil Procedure, a court may consolidate
actions when they involve “common questions of law or fact.” The decision whether to
consolidate is withithe court’s discretionlnvestors Research Co. v. U.S Dist. Court, 877 F.2d
777 (9th Cir. 1989). In determining whetherctmsolidate, the court should consider the
interests of judicial convenier against the potential for dgJaonfusion and prejudice.
Rainwater v. McGinniss, No. CIV S-10-1727 GGH P, 2011 WL 5041233, at *1 (E.D. Cal. Og
24, 2011). The court may also consider “trek of inconsistent gddications of common
factual and legal issues.Ellison Framing Inc. v. Zurich Am. Ins. Co, Nos. Civ. S-11-0122
LKK/DAD, Civ. S-13-1761 JM/AC, 2013 WL 6499058, at *3 (E.D. Cal. Dec. 11, 2013)
(quotingArnold v. E. Air Lines, Inc., 681 F.2d 186, 193 (4th Cir. 1982)}.is the moving party’s
burden to demonstrate theopriety of consolidation!d.
[ll. ANALYSIS

Plaintiff argues that the 2000lidation, “the most critical oéll of plaintiff's serial
validations” is at issum both cases and so consolidationl aesolution of the challenge to the
2000 validation might “obviate much of the ramag litigation.” ECF No. 351 at 6. He
continues that because there was no evidence {Ddbletrial that anyone met with plaintiff
before the 2000 validation and because the 20b@ai@n is challenged on the same due prog

grounds inSchwar zenegger, there is no impediment to consolidatida. at 8. He also argues
3
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that bifurcation would be appropriate, with tfeallenge to the 2000 validation heard first, which
would obviate any prejudice to defendantsl

Both sets of defendantppose the consolidation. Tkeok defendants argue that
there is no challenge to the 2000 validation inStievar zenegger case, so there are no
overlapping facts or defendants. They alguarthere are no common issues of law as the
regulations for gang validation Y been amended. ECF No. 359.

The Schwarzenegger defendants raise similargarments and also argue the
different procedural postures of the twoesmsndercuts any argument based on judicial
efficiency. ECF No. 199.

In reply plaintiff contends the implemiation of his proposal to streamline the two
cases by reducing both the claims and the numbaefendants would precede any dispositive
motions or trial and so would seryudicial economy. He alsogures that despitde change in
regulations, the due process requirements for gahgation—prior noticeand an opportunity to
address the critical decisionmaker—#aot changed. ECF No. 360 as& Madrid v. Gomez,
889 F. Supp. 1146, 1155 (N.D. Cal. 1995). He consirthat a lack of nate and opportunity to
address the decisionmaker forms the aéhis challenges to the 2000, 2003 and 2005
validations.

Two days before hearing, plaintiff emailed a letter containing a list of “additignal
citations on which he wishes to rely”tiee courtroom deputy and to defense couhsBhe first
of the additional citations is RRule 15(d) of the Federal Rules®@ivil Procedure, while others
are to cases discussing théeruAt argument, plaintif6 counsel said that in ti&ehwar zenegger
case, plaintiff, then acting in pro per, infaththe court that litigation was a supplemental
pleading toCook; from this counsel then arguegtstandards for approving supplemental
pleadings under Rule 15(d) should contha resolution of the instant motion.

The court declines to consider thigament. First, if it “need not consider

arguments raised for the first time in a reply briggmani v. Carnes, 491 F.3d 990, 997 (2007)|,

2 The courtroom deputy is making arrangements to add the e-mailed letter to the docket.
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it certainly need not consider arguments raisedh®e first time in a letter counsel did not file o

=]

the court’s docket. Second, plaintiff has ngblexned how a footnote iplaintiff’'s pro per
opposition to a motion to dismiss, in which pldinthuses he did “not know how to combine the
cases, although I think they shddde,” changes the standardo® applied in evaluating the
instant motion for consolidatiorschwarzenegger docket, ECF No. 48 at 2 n.2.

Plaintiff is correct, however, that the anded regulations do not change the due
process concerns raisgdboth cases.

At the same time, as defendants argioe 2000 validation is not at issue in the
Schwarzenegger case. Although plaintiff discusse®tRB000 validation as background to the
Schwar zenegger complaint, he does not allenge it nor could he, as none of the defendants in
that case was involved in the 2000 validati&?e, e.g., Schwarzenegger docket, ECF No. 20 at
4-6 (recognizing plaintiff included “his incar@gion history,” including the 2000 validation as
backdrop to the claims about the 2003 and subsggaédations). Theris thus no danger of
inconsistent adjudications of tkame factual or legal issues.

There are other reasons for denying the omotd consolidate. First, plaintiff hag
not explained how a finding of @cedural due process violatiotsring 2000 has any conclusive
impact on his right to due progein 2003 and 2005, particularlythe latter claim relies on the
sufficiency of the evidence as well as the rigghbe heard. Evemough the 2000 validation may
have played a role in the subsequent validatiplantiff has not shown that any error in the 2000
validation would necessarily discredit the later validations.

Second, as noted, plaintiff's due process claim irBthevarzenegger litigation
challenges not only the alleged denial of priotice and opportunity tbe heard, but also the
sufficiency and validity of the evidence supportthgse validations, issue®t present in the
Cook litigation. Consolidation would thus noécessarily accomplish judicial efficiency.

Third, even though plaintif§ counsel has said he plans to dismiss claims and
defendants from each case so as to streamlniitfation, he has not provided any concrete

proposal to effect dismissal#\ccordingly, the courcannot determine whether any changes ir

—J

each case would support consolidation to achieveipldfficiency. Giva the current state of
5




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

the record, the different issues, time periadd defendants in the two cases weigh against
consolidation.

IT IS THEREFORE ORDERED that:

1. Plaintiff's motion to consolidate iropez v. Cook, Civ. No. S-03-1605 KJM
DAD, ECF No. 351, is dead without prejudice;

2. The Clerk of the Court is directealfile a copy of this order ihopez v.
Schwar zenegger, Civ. No. S-09-1760 MCE AC; and

3. A status conference is set for April 17, 2014 at 2:30 p.topaz v. Cook, Civ.
No. S-03-1605 KJM DAD.
Dated: March 14, 2014.

UNIT TATES DISTRICT JUDGE




