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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MICHAEL J. DEVELDER, No. 2:09-cv-1803-EFB P
12 Plaintiff,
13 V. ORDER
14 | J. HIRSHLER, et al.,
15 Defendant.
16
17 Plaintiff is a state prisoner proceedinghout counsel in an action brought under 42
18 | U.S.C. §1983. Plaintiff movesrfentry of default judgment against defendant Hirshler, the only
19 | remaining defendant in this action. ECF No&.30. For the following reasons, the motions will
20 || be denied without prejudice.
21 l. The Complaint
22 This action proceeds on the amended compliaat April 12, 2010. ECF No. 9. In thaf
23 | pleading, plaintiff alleges that he sufferedrfr bladder stones while incarcerated at Deuel
24 | Vocational Institution (“DVI”) in 2006.1d. at 8. He was scheduled for surgery to remove the
25 | stones on October 3, 2006, but was transferré&htidornia State Prison, Sacramento (“CSP-
26 | Sac”) on September 28, 2006, and so did not undergo the surgery on the scheduled date.
27 | Plaintiff alleges that defendaHirshler was the Chief Medical @fer at DVI and, in deliberate
28 | indifference to plaintiff’'s serioumedical need for the surgery, failed to communicate plaintiff's
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need for the surgery to custositaff at DVI and CSP-Sadd. The Chief Medical Officer at CSH
Sac failed to timely schedule the surgery despite plaintiff's serious need lidrat. 9. Plaintiff
was transferred to Mule Cre&kate Prison (“MCSP”) on May 2, 2007d. The Chief Medical
Officer there also unlawfully feed to timely schedule surgeryd. at 9-10. Plaintiff received thg
necessary surgery on August 29, 200¥.at 10, 47. In the interinplaintiff suffered extreme
pain. Id. at 8-10, 25, 27, 29, 31, 33, 35, 38, 39, 40, 42. AHousley at MCSP failed to provid
plaintiff with the proper dose of pamedication beginning on May 15, 200rd. at 10.

Plaintiff sued the Chief Medical Officers of MCSP and CSP-Sac, Dr. Housley, and
Hirshler. Id. at 2. Plaintiff sought $100,000 “gea&rdamages, $100,000 “special’ damages,
and $100,000 punitive damages against all defendéahtat 3.

. Procedural Background
For the limited purpose of screening the cése court found thatlaintiff had stated

cognizable Eighth Amendment claims against defats Hirshler and Housley and noted that
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should plaintiff discover the names of the Giedical Officers of MCSP and CSP-Sac through

discovery, he could move to filn amended complaint to stataiois against them. ECF No. 1

at 1-2. The U.S. Marshal was unable to loclfendant Housley at the address provided by
plaintiff, however, and after plaiiff failed to provide a new adess, his claim against defenda
Housley was dismissed without prejudice. ECF No. 16.

The U.S. Marshal personally served themewns and complaint on defendant Hirshler
March 25, 2011, by providing them to his mothlargqueline Hirshlegt her residence in
Oakland. ECF No. 17. Ms. Hirshler informed Marshal that defendant Hirshler resided wit
her. Id. Defendant Hirshler failed to appear. On March 9, 2012, the Clerk of Court entere
defendant Hirshler's default. ECF No. 19aiRtiff sought default judgment against Hirshler,

ECF No. 21, but the court denied the motiecduse plaintiff's complaint did not include

sufficient facts to demonstrate that defendant Harshtted with a deliberaly indifferent state of

mind and because plaintiff did not offer proofro$ claimed damages. ECF No. 22. The cou
allowed plaintiff to file a new motion fatefault judgment addressing these issuds.
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Plaintiff renewed his motion for default judgntgrursuant to that der. ECF No. 24.
The court again denied the motion, because plaintiff had not submitted the affidavit requirg
50 U.S.C. App. 8§ 521(b)(1) and in order to seheemotion on defendant kshler and allow him
to respond. ECF No. 27. Plaintiff has now sitbed an affidavit complying with § 521(b)(1).
ECF No. 28. Defendant Hirshleras personally served with plaintiff’s motion for default
judgment on November 7, 2013. ECF No. 29. Hefite$no response. Thus, the court must
now determine whether, based on the allegatdrise complaint and the submitted proof of
damages, plaintiff is currently entitledaadefault judgment against defendant Hirshler.

[11.  Analysis

In order to obtain a default judgment agamgtarty, the Federal R@®f Civil Procedure
first require that the partyesking the judgment ask the cocigrk to enter the defendant’s
default under Federal Rule of Civil Procedure 55@&jel v. McCool, 782 F.2d 1470, 1471 (9th
Cir. 1986). That rule provideS#Vhen a party against whom a judgment for affirmative relief

sought has failed to plead or otherwise defend, aatdaliure is shown byfadavit or otherwise,

the clerk must enter the partydefault.” On March 9, 2011, the €k of Court entered defendant

Hirshler’s default, ECF No. 19,taf defendant Hirshler, havingén personally served, failed t
respond to the complaint, ECF No. 17. As defandtarshler is in default, the court must
determine whether a default judgment agasledendant Hirshleis appropriate.

Federal Rule of Civil Procedure 55(b)(1) pmes that, where the plaintiff seeks “a sum

certain or a sum that can be made certain lbypedation” and provides an affidavit showing the

amount due, the clerk must enter judgment fat #mount and costs against a defendant wha
been defaulted. However, “[i]n all other cadés, party must apply to the court for a default
judgment.” Fed. R. Civ. P. 55(b)(2). “Thewt may conduct hearings or make referrals . . .
when, to enter or effectuate judgment, it needs to: (A) conduct an accounting; (B) determif
amount of damages; (C) establish the truth gfallegation by evidencer (C) investigate any
other matter.”ld.

“[A] claim is not a sum certain unless doubt remains as to the amount to which a

plaintiff is entitled as a resutff the defendant’s default.Franchise Holding Il, LLC v.
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Huntington Rests. Group, Inc., 375 F.3d 922, 928-29 (9th Cir. 20@#)llowing the First Circuit’s
definition of “sum certain” as set out KPS & Assocs,, Inc. v. Designsby FMC, Inc., 318 F.3d 1,
17-21 (1st Cir. 2003)). Plaintiff alleges tldfendant Hirshler'failure to communicate
plaintiff’'s need for surgery subgted plaintiff to unnecessaryomths of pain. The amount of
compensation due for such an injury, and the amount of punitive damages appropriate for
alleged misconduct are subjectctnsiderable doubt and thugtlamages sought herein are n
of a “sum certain” under Federal Rwf Civil Procedure 55(b)(1).

Accordingly, the court has discretion asabether to enter a default judgment against

defendant Hirshler.

Factors which may be considered by courtexercising disct@n as to the entry
of default judgment include Jthe possibility of prejudie to the plaintiff, (2) the
merits of plaintiff's substantive claim, \&e sufficiency of the complaint, (4) the
sum of money at stake in the action), tfte possibility ofa dispute concerning
material facts, (6) whether the defaultsadue to excusable neglect, and (7) the
strong policy underlying the Federal Rutg<Civil Procedure favoring decisions
on the merits.

Eitel, 782 F.2d at 1471-72.

As a general rule, once default is entered,piglhded factual allegations in the operat
complaint are taken as true, except for those allegations relating to dameg®sdeo Sys., Inc.
v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 1987) (per curiam) (citeddes v. United Fin.
Group, 559 F.2d 557, 560 (9th Cir. 1977) (per curiarsgalso Fair Housing of Marin v.
Combs, 285 F.3d 899, 906 (9th Cir. 2002). Althoughlvpdeaded allegations in the complaint
are admitted by a defendant’s failure to respondgéssary facts not contained in the pleadin
and claims which are legally insufficigemmre not established by defaulCrippsv. Life Ins. Co.
of N. Am., 980 F.2d 1261, 1267 (9th Cir. 1992) (citidDgnning v. Lavine, 572 F.2d 1386, 1388
(9th Cir. 1978))accord DIRECTV, Inc. v. Huynh, 503 F.3d 847, 854 (9th Cir. 2007) (“[A]
defendant is not held to admadts that are not well-pleadedtoradmit conclusions of law”
(citation and quotation marks omittedioney v. Alameida, 334 F. Supp. 2d 1221, 1235 (S.D.
Cal. 2004) (“[A] default judgment may not betered on a legally insufficient claim.”).

In response to the court’s earlier order firglthat plaintiff's complaint did not plead

sufficient facts to show that defendant Hiestthad the requisite &iberately indifferent”
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mindset upon which Eighth Amendment liabilityudd be imposed, ECF No. 22 at 4, plaintiff's
recent motion for default judgment alleges thdeddant Hirshler was aware of, yet failed to
follow in plaintiff's case, an institutional policyogerning when an inmate may not be transfe
due to scheduled medical treatment. ECF NatZ#8. He further alleges that defendant
Hirshler failed to follow the policy not due to rigggnce but rather to avoid incurring the cost
plaintiff's scheduled surgeryld. at 8-9. Such facts would estisbl deliberate indifference, but
were not contained in the complaint. Because the court may base a default judgment only
those facts contained in the complaint, aadduse the court has already concluded that the
currently-operative complaint states insufficiéadts to prove deliberatindifference, default

judgment must be denied. However, the caulitgrant plaintiff leave to file an amended
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complaint containing such fact#f. defendant Hirshler fails to respond to the amended complaint,

plaintiff may again seek a filt judgment against him.
V.  Order

For the foregoing reasons, it is hereby ORDERED that:

1. Plaintiff's motions for default judgmeECF Nos. 24, 30) are denied without
prejudice;

2. Plaintiff is granted leave to file an amendmanplaint to allege sufficient facts to sta
an Eighth Amendment claim against defenddinshler within 30 days of service of
this order; and

3. The U.S. Marshal shall ser@ecopy of this order on &éendant J. Hirshler at 7340
Woodrow Dr., Oakland, California, 94611.

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

Dated: June 23, 2014.
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