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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | MICHAEL J. DEVELDER, No. 2:09-cv-1803-TLN-EFB P
11 Plaintiff,
12 V. ORDER
13 | J. HIRSCHLER, et al.,
14 Defendants.
15
16 Plaintiff, a state prisoner proceedinghatit counsel in an action brought under 42 U.$.C.
17 | 8§ 1983, has filed an “objection” to defendant iner's subpoena, a motion for an extension of
18 | time, and a motion to compel. For the reasoatedtbelow, plaintiff's objection, construed as p
19 | motion to quash, is granted, the motion for an extension of time is denied, and the motion to
20 | compel is granted in part.
21 l. Background
22 The operative complaint alleges as follows: While incarcerated at Deuel Vocational
23 | Institution (“DVI”) plaintiff complained of extreme abdominal and urinary pain and was
24 | diagnosed with bladder calculi on July 17, 2088F No. 36 at 4. Defendant approved of
25 | various outside urology appointmerior plaintiff and “verified pintiff's immediate need for
26 | surgery” scheduled on October28)06 at U.C. Davis Hospitald. at 4-5. However, plaintiff
27 | was transferred just prior to thadte: “On 9-28-06 plaintiff wasansferred to C.S.P. Sac . .. gn
28 | the same day of plaintiff's pre-op appointmentdargery and five day[s] before plaintiff was tp
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receive the surgery, all of which defentld. Hirschler directly approvedId. at 5. Defendant
approved the transfer in contrani®n of California Department @orrections and Rehabilitatic
(“CDCR?”) regulations governg transfer of inmatedd. at 5-6.

Plaintiff filed an inmate grievance on May 27, 2007 to request sur¢erat 6. In
connection with that grievance, plaintiff spake*John Doe #1 C.S.P.-SAC CMO,” who said t
defendant had told him that plaffitvas transferred before hisrgery because “it was too cost
at the time.”1d.

Plaintiff claims that defendant was delibergtieldifferent to his seous medical need for
bladder surgery in violation of his right undee Eighth Amendment to be free from cruel anc
unusual punishmentd. at 3.

l. Plaintiff's Objection to Defendant’s Subpoena

Plaintiff objects to defendant’s subpoendhe U.C. Davis MedicaCenter requesting
production of plaintiff's medical mrds. ECF No. 59. Plaintiffbjects on the grounds that the
subpoena requests “all of plaintiff’s medi records|, regardless] of datdd. at 1-2. Plaintiff
asks that any medical informatioeceived by defendant that does not pertain to this case be
confidential or destroyedd. Plaintiff's objection, construed asmotion to quash, is granted.

A party may serve a subpoena comugliag a nonparty “to produce documents,
electronically stored informationy tangible things . . ..” e R. Civ. P. 45(a)(1)(C). The
failure to include a time restrictian a subpoena may render it overbro&EOC v. Vista
Unified Sch. Dist., Case No. 07-1825-IEG (LSP), 2008 UDsst. LEXIS 96125, at *4 (C.D. Cal
Nov. 17, 2008).

Upon a timely motion, the court will quastsabpoena that “requires disclosure of
privileged or other protected matter, if nacegtion or waiver applies.” Fed. R. Civ. P.

45(c)(3)(A)(iii). A party may waie his right to privacy in his ndécal records by placing them

issue in a caseSmith v. Solano County, No. 2:11-cv-00142-MCE-EFB, 2012 U.S. Dist. LEXIS$

120869, at *3-4 (E. D. Cal. Aug. 24, 2012). Anyives, however, is “linited to the private
information that is relevant to the lawsuitEnwere v. Terman Associates, L.P., No. C 07-1239

JF (PVT), 2008 U.S. Dist. LEXIS 101901, at *5 (N.D. Cal. Dec. 4, 2008).
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Defendant argues that plaintiff waived gayacy rights with respect to his medical
records by putting such privileged informationsstue in this case. Specifically, defendant
references plaintiff's &gations that he experienced abdwahand urinary pain in June 2006,
that he was approved for a transfer to th€.UDavis Medical Center urology department in
September 2006, and that he missed a surg@gi@ment scheduled with the U.C. Davis
Medical Center for October 3, 200&CF No. 36 at 3-4. Defendaaiso refers to an exhibit to
the complaint, which demonstrates that plairitétl a visit to the U.C. Davis Medical Center in
January of 20071d. at 16-17.

In claiming that defendant was deliberatelglifferent to his need for bladder surgery a

seeking monetary damages for alleged pathsuffering (ECF No. 36 at 3, 7), plaintiff has

placed his medical condition at issue and waivedhiacy rights with respect to related medical

records. As plaintiff argues, however, the subjpodirected to the U.C. Davis Medical Center
not so narrowly tailored. Insad, it seeks “any and all documeautsl records . . . regardless of
treatment dates . . . .” ECF No. 60-2, Ex.[Befendant has not responded to this objection wj
any particular showing as to why all of plaintiffnedical records, with no limitation as to time
are discoverableSee ECF No. 60 at 3-5 (arguing generatihat “Plaintiff’'s medical history and

medical condition prior to the evisngiving rise to the allegations in the operative complaint

bears on issues related to this case (Plaintiigslical history and condim), or could reasonably

lead to any other matters that bear on any igstas case.”). Courts may reasonably limit the
temporal scope of discovery requests based on the parties’ alleg&eesimbling v. Merced
Irrigation District, 262 F.R.D. 509, 515 (E.D. Cal. 2009)l(ecting cases). Accordingly, the
court limits defendant’s subpoena request to nadecords from the period of January 2006
the present. Defendant shall metwr destroy any records recaivihat fall outside of this time
frame.
I. Plaintiff's Request for an Extension of Time

In a request dated July 2016, plaintiff seeks an extension of time for the purpose of

conducting additional discovery. ECF No. 61. dtlams he needs the extension because

defendant provided “very little” in discovery@ it has “become apparent that [he] needs
3
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additional time.” Id. at 1-2. He adds that if the issue canm®tesolved, he will file a motion to
compel' Defendant opposes plaintéfrequest. ECF No. 62. Riéff did not file a reply.

Pursuant to the court’s discovery and schedudirder, all written requests for discover
were to be served not later than June 3, 2E®GEF No. 58. A scheduling order may be modifi
upon a showing of good cause. Fed. R. Civ. P.)18@mod cause exists when the moving pa
demonstrates he cannot meet the deadlgspite exercising due diligencimhnson v. Mammoth
Recreations, Inc., 975 F.2d 604, 609 (9th Cir. 1992).

It appears from plaintiff's request that besaune is dissatisfied with defendant’s
discovery responses, he belietesshould be granted an extemnsof time to conduct further
discovery. However, and afaintiff acknowledges, any diggsfaction with defendant’s
discovery responses ought to be addretiz®digh a properly filed motion to compedee Fed.

R. Civ. P. 37(a). Plaintiff fails to explain haamy discovery response necessitates an extens
of time to conduct further discovery and offasother argument justifying modification of the
discovery and scheduling ordeBecause plaintiff fails to show that good cause supports his
requested modification to the schedule, his regioe an extension of time is denied.

[I. Plaintiff’'s Motion to Compel

Plaintiff moves to compel further responsesis requests for admissions, interrogator
and requests for production. ECF No. 63. Dedendpposes plaintiff's request. ECF No. 64
Plaintiff did not file a reply.

As the moving party, plaintiff bears the den of informing the court of (1) which

discovery requests are the subjafchis motion to compel, (2) whicof defendants’ responses ¢

disputed, (3) why he believes defendants’ resperare deficient, (4)lw defendants’ objections

are not justified, and §5why the information he seeks tlugh discovery is relevant to the
prosecution of this actionSee, e.g., Brooksv. Alameida, No. CIV S-03-2343 JAM EFB P, 2009
U.S. Dist. LEXIS 9568, (E.D. Cal. Feb. 10, 20Qa)ithout knowing whichresponses plaintiff

seeks to compel or on what grounds,dbert cannot grant gintiff’'s motion”); Ellisv. Cambra,

! Indeed, plaintiff subsequently filed a motion to compel (ECF No. 63), which is
addressedhfra.
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No. CIV 02-05646-AWI-SMS PC, 2008 U.S. Dist. LEXIS 109050 (E.D. Cal. Mar. 27, 2008
(“Plaintiff must inform the court which discomerequests are the selof of his motion to
compel, and, for each disputed response, inform the court why the information sought is ré
and why Defendant's objections are not justified.”).

Plaintiff served defendant with teaquests for admissions and twenty-three
interrogatories. ECF No. 63, Ex. A. As to eaefuest, defendant provided a response or an
objection. Id., Ex. B. Plaintiff moves to compelrilner responses to these requests without
explaining why any particular regpse is deficient or why any @ation lacks merit. Plaintiff
fails to carry his burden with respect to thistmm of his motion to capel. Accordingly, the
motion is denied to the exteit seeks further respondesrequests for admissions and
interrogatories.

As for his request for production of docunge(itRFPs”), plaintiff argues that defendant
responses to RFP Nos. 1, 3, 4, 7, 11, 12, and 13 aosetefi Each of these requests is addre
below.

RFP No. 1 seeks grievances “received by De#mts or their agents . . . concerning
medical mistreatment of inmates by [defenddinschler] and any . . . documents created in
response to such documents, sid@suary 2005.” Defendant objetdsthe request as oppressi
burdensome, compound, not likely to lead to adibie evidence, and as calling for productio
documents that would result@m invasion of privacy. Libellg construed, plaintiff seeks
prisoner grievances against defendant Hirsglaled corresponding respses) alleging medical
mistreatment similar to that alleged in the céamd. Such documents are reasonably calcula
to lead to admissible evidence in support ofriliis claim, as they could reveal a possible

pattern or practice of defendantéxting deliberate indifference to the medical needs of inm

blevan

ssed

n of

ed

Ates.

However, the request is overbroad as to timeerdiore, the court will order defendant to provide

plaintiff with prisoner grievances agairdgfendant Hirschler @m January 2005 through
December 2009 (and the prisons’ correspondisgarses), which complain of deliberate
indifference to medical needs. To the exwnth information implicates privacy rights,

defendant may redact identifying persom&rmation from responsive documents.
5
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RFP No. 3 seeks “Any and all policies gmdcedures concemy the transfer of
inmates.” Defendant provided plaintiff wigortions of CDCR regulains explaining that
determinations regarding trandeare made by a classificatiomumittee. ECF No. 64, Ex. B.
Plaintiff fails to show how this response is dediti and his motion is thege denied as to this
request.

RFP No. 4 seeks “Any and all policies gmdcedures concerning ‘irregular’ and or

‘special’ transfer of inmates.” Defendant refermaintiff to the same regulations produced in

response to RFP No. 3. Defendalsio notes that in responseatdifferent discovery request, he

produced various policies andogedures regarding the “hdattare transfer process” and
“outpatient specialty procedures.” ECF No. 64 atPlaintiff claimghat defendant has not
provided the “specific documents” he is requestbut does nothing to further identify those
documents. ECF No. 63 at 4. Because deferajggars to have responded in good faith, an
plaintiff fails to clarify what dditional documents he seeks in response, his motion to comp
denied as to this request.

RFP No. 7 seeks “Any and all documents addiy custody personel[sic] at Duel[sic]
Vocational Institute acknowledging Plaintiff's need for urgent medical treatment (i.e. surge
and their intent to fulfill thaheed.” Defendant objectedttoe request as assuming facts in
evidence and responded that “fil]gent search for the documents requested has been mad
a reasonable inquiry has beemducted in an effort to complyith this request. The request
cannot be complied with because said document®texist.” In his motion, plaintiff clarifies
that he is seeking a CDCR forf@252 documenting plaintiff's needrfaransportation to a surgic

appointment at the U.C. Dauidedical Center. ECF No. 63 &t Defendant states in his

Bl is

y)

2 and

opposition that any such request would be contained in his medical records, which were produc

to plaintiff and available for review througis institution. ECF No. 64 at 8. Because the
requested document appears to be equally avaitakglaintiff, his motion to compel a further
response to RFP No. 7 is denied.

RFP Nos. 11, 12, and 13 seek documents@&ming the amount of mey allotted to DVI

between January 1, 2006 and December 31, 2006, for “medical treatment, including but n
6
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limited to surgery at outside specialty serviceBéfendant’s responses state that “[a] diligent
search for the documents requested has bedn,raad a reasonable inquiry has been condug
in an effort to comply with this request. The request cannot be complied with because the
documents are not in possession, custody or darfttbe Responding Party.” In his oppositiot

defendant explains further that he has beereefrom CDCR since 200and that in his former

capacity as Chief Medical Officenjs work did not involve billng or financial documents. ECHK

No. 64 at 9. Indeed, plaintiff fails to show tlifendant, as a former CDCR employee for ne
ten years, has the requesitontrol over the requested financial docume&ese.D.K. v. RTC
Grounds, No. 5:14-cv-5634-RMW, 2016 U.S. DI&EXIS 44878, at *2-3 (N.D. Cal. Apr. 1,
2016) (denying plaintiff's motion to compel dowents from former CDCR employees becaus
they did not have “the legaght to demand production tie requested documents.”).
Accordingly, plaintiff's motion is demid as to RFP Nos. 11, 12, and 13.

IV.  Order

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's objection, construed as a nwtito quash (ECF No. 59) is granted.
Defendant’s subpoena request is limited taliced records from the period of Janug
2006 to the present. Defendant shall returdestroy any records received that fall
outside of this time frame.

2. Plaintiff's request for an extensiaf time (ECF No. 61) is denied.

3. Plaintiff's motion to compel (ECF No. 63) gganted as to RFP No. 1 to the extent
that, within 21 days of the date ofgtorder, defendargthall produce prisoner
grievances (and the prisons’ corresponding responses), based on defendant’s
deliberate indifference to medical neddom January 2005 through December 200
To the extent such information impliestprivacy rights, defendant may redact

identifying personal information from resporesdocuments. In bbther respects, th

motion is denied. Z
DATED: December 19, 2016. : 72 W\
EBMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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