(PC) Develder v. Hirshler et al Doc. 93

1

2

3

4

5

6

7

8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MICHAEL DEVELDER, No. 2:09-cv-1803-TLN-EFB P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | J. HIRSHLER, et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceedinghout counsel in an action brought under 42
18 | U.S.C. § 1983. Defendant Hirghl(“defendant”) has filed a nion for summary judgment (ECF
19 || No. 65) in which he argues th&t) plaintiff failed toexhaust his administrative remedies befofe
20 | bringing this suit; (2) he was not deliberately indifet to plaintiff's serious medical needs; and
21 | (3) he is entitled to qualified immunity. Phiff has filed an untimely opposition to the motion
22 | which the court will, nevertheless, consid&CF No. 89. For the reasons stated below,
23 | defendant’'s motion should be granted.
24 l. Background
25 Plaintiff alleges that he aued at Deuel Vocational Ingtite (“DVI”) on or about May 18,
26 | 2006. ECF No. 36 at 4. Approximately one mdatbkr, plaintiff began experiencing abdomingl
27 | and urinary painld. Medical staff at DVI diagnosedriwith bladder calculi on July 17, 2006
28 || Id.
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Plaintiff claims that, on August 24, 2006, defemida@pproved a temporary transfer to the

University of California Davi$ospital to allow treatment kthe urology department at that
facility. Id. On September 18, 2006, defendant appt@vpre-operation surgery appointment
for September 28Id. at 4-5. Plaintiff was scheded for surgery on October 3, 200i@. at 5.
On September 28, 2006, plaintiff was transferre@abfornia State Prison Sacramento and, a

consequence, did not attend either pre-opmrappointment scheduléar that day or his

October surgeryld. at 5. Plaintiff allegethat defendant orchestrated his transfer because the

scheduled surgery was deemed too expensd:eat 6.

. Legal Standards

A. Summary Judgment Standard

Summary judgment is appropriate when ther@mo genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases inlwthe parties do not dispute the facts relevg
to the determination of the issues in the case which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, In&77 U.S. 242, 247-50 (1988 w. Motorcycle Ass’n v.
U.S. Dep’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994t bottom, a summary judgment
motion asks whether the evidence presents agirffidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iselaind dispose of factually unsupported clai
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” MatsushitaElec. Indus. v. Zenith Radio Cor@.75 U.S. 574, 587 (1986) (quoting Fed.
Civ. P. 56(e) advisory committee’s note on 18@3ndments). Procedurally, under summary
judgment practice, the moving pafligars the initial rggnsibility of preseting the basis for its
motion and identifying those portions of the redogether with affidats, if any, that it
believes demonstrate the absence @ér@uine issue of material fadCelotex 477 U.S. at 323;

Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (emda If the moving party meets
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its burden with a properly supported motion, Itiieden then shifts to the opposing party to
present specific facts that show there isugee issue for trial. Fed. R. Civ. P. 56(&derson,
477 U.S. at 248Auvil v. CBS “60 Minutes’67 F.3d 816, 819 (9th Cir. 1995).

A clear focus on where the burden of proof liescathe factual issue in question is cru¢

to summary judgment procedures. Depending oichwparty bears that burden, the party see
summary judgment does not necessarily needitbanit any evidence of its own. When the
opposing party would have the burden of prooaathspositive issue at trial, the moving party
need not produce evidence whiokgates the opponent’s clairSee, e.g., Lujan v. National
Wildlife Fed’'n 497 U.S. 871, 885 (1990). Rather, the mgyparty need only point to matters
which demonstrate the absence geauine material factual issu8ee Celotexd77 U.S. at 323
24 (“[W]here the nonmoving party will bear the burdgrproof at trial on a dispositive issue, 3
summary judgment motion may properly bedaan reliance solely on the ‘pleadings,
depositions, answers to interrogaes, and admissions on fil§.” Indeed, summary judgment
should be entered, after adequate time for desgoand upon motion, agaire party who fails to
make a showing sufficient to establish the existenf an element essential to that party’s cas
and on which that party will bear the burden of proof at ti&de idat 322. In such a

circumstance, summary judgment must be grafisedong as whatever isefore the district

court demonstrates that the stamidi@r entry of summary judgmeras set forth in Rule 56(c), i$

satisfied.” Id. at 323.

To defeat summary judgment the opposing pamigt establish a genuine dispute as to
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #etence in the outcome of the cagenderson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
determined by the substantive law bqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistquired element of its claim that party fe
in opposing summary judgment.AJ complete failure of proofoncerning an essential elemer
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of the nonmoving party’s casecessarily renders allredr facts immaterial.'Celotex 477 U.S.
at 322.

Second, the dispute must be genuine. Inrdeteng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
qguestion. Where the party opposingnsoary judgment would bear therden of proof at trial o
the factual issue in dispute attparty must produce evidensafficient to support its factual
claim. Conclusory allegations, unsupported bigence are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratllee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
for trial. Anderson477 U.S. at 24PDevereaux263 F.3d at 1076. More significantly, to
demonstrate a genuine factual dispute theemad relied on by the opposing party must be st
that a fair-minded jury “could return a vétfor [him] on the evidence presented®hderson
477 U.S. at 248, 252. Absent any such ewddhere simply is no reason for trial.

The court does not determine witness ibyiitly. It believes the opposing party’s
evidence, and draws inferences nfasbrably for the opposing partysee idat 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&merican
Int'l Group, Inc. v.American Int'l Bank926 F.2d 829, 836 (9th Cir. 1991) (Kozinski, J.,
dissenting) (citingCelotex 477 U.S. at 322). If reasonable mirdsild differ on material facts &
issue, summary judgment is inappropria®ee Warren v. City of Carlsbabl8 F.3d 439, 441 (9t
Cir. 1995). On the other hand, the opposing partystnao more than simply show that there
some metaphysical doubt as to thaterial facts . . . . Where the record taken as a whole co
not lead a rational triesf fact to find for the nonmoving pattthere is no ‘genuine issue for
trial.”” Matsushita475 U.S. at 587 (citation omitted). tlmat case, the court must grant
summary judgment.

B. Administrative Exhaustion
The Prison Litigation Reform Act of 1995¢fteafter “PLRA”) states that “[n]o action

shall be brought with respect to prison comhs under section 1983 . . . or any other Federa
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law, by a prisoner confined in any jail, g or other correctioh&acility until such
administrative remedies as are available ahmested.” 42 U.S.C. § 1997e(a). The PLRA
applies to all suits about prison lifeprter v. Nussle534 U.S. 516, 532 (2002), but a prisoner
only required to exhaust thosenredies which are “available.See Booth v. Churngs32 U.S.
731, 736 (2001). “To be available, a remedy mustuadlable as a practicalatter; it must be
capable of use; at handAlbino v. Baca747 F.3d 1162, 1171 (9th Cir. 2014) (citiBgown v.
Valoff, 422 F.3d 926, 937 (9th Cir. 2005)) (internal quotations omitted).

Dismissal for failure to exhaust should geaiky be brought and determined by way of
motion for summary judgment under Rule 58he Federal Rules of Civil Procedurel. at
1168. Under this rubric, the defendant beaeshilrden of demonstrag that administrative
remedies were available and that theariff did not exhaust those remedidd. at 1172. If

defendant carries this burden, th@aintiff must “come forward wth evidence showing that the

is something in his particular case that mémeexisting and generally available administrative

remedies effectively unavailable to himld.
C. Deliberate Indifferenceto Serious Medical Needs

To succeed on an Eighth Amendment claim predicated on the denial of medical

is

} %)

re

U

care,

plaintiff must establish that hiead a serious medical need ahdt the defendant’s response to

that need was deliberately indiffereniett v. Penner439 F.3d 1091, 1096 (9th Cir. 2006ge
also Estelle v. Gamhlel29 U.S. 97, 106 (1976). A serious medical need exists if the fail
treat the condition could result ifurther significant injuryor the unnecessary and wan
infliction of pain. Jett 439 F.3d at 1096. Deliberate indifeice may be shown by the den
delay, or intentional interferene@th medical treatment, or by thveay in which medical care

provided. Hutchinson v. United State838 F.2d 390, 394 (9th Cir. 1988).

To act with deliberate indifference, a prisofficial must both be aware of facts frgm

ure to
on

jal,

which the inference could be drawrat a substantial riséf serious harm exists, and he must also

draw the inferenceFarmer v. Brennan511 U.S. 825, 837 (1994). Thuasdefendant is liable

=

he knows that plaintiff faces “a substantial risk of serious harm and disregards that risk by failin

to take reasonable measures to abateld."at 847. A physician need nfail to treat an inmat
5
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altogether in order to violate thatmate’s Eighth Amendment rightrtiz v. City of Imperial
884 F.2d 1312, 1314 (9th Cir. 1989). A failure to competently treat a serious medical co
even if some treatment is prescribed, may constitute deliberate indifference in a particu
Id.

It is important to differentiate common lavegligence claims of malpractice from clai
predicated on violations tfie Eighth Amendment’s prohibitiasf cruel and unusual punishme
In asserting the latter, “[m]ere ‘indifference,’ €gligence,” or ‘medical malpractice’ will n
support this cause of action.Broughton v. Cutter Laboratorie$22 F.2d 458, 460 (9th C
1980) (citingEstelle 429 U.S. at 105-06%ee also Toguchi v. Chung91 F.3d 1051, 1057 (9
Cir. 2004). Plaintiff mst show a deliberate disregard ® known medical need. The Nir
Circuit has made clear that a difference of medoghion is, as a matter of law, insufficient
establish deliberate indifferenc&ee Toguchi391 F.3d at 1058. “Ratheto prevail on a clain
involving choices betweertarnative courses of trement, a prisoner must show that the chg
course of treatment ‘was medically unaccemalnhder the circumstances,” and was chose
conscious disregard of an excessiv&k rio [the prisoner's] health.””Id. (quoting Jackson v
Mclintosh 90 F.3d 330, 332 (9th Cir. 1996)).

Finally, a supervisory official may be helddla for deliberate indifference “if there exis
either (1) his or her personaivolvement in the comisutional deprivation,or (2) a sufficient
causal connection between the supervisor's wubrgdnduct and the congttional violation.”
Hansen v. Black885 F.2d 642, 646 (9th Cir. 1989). “[A]gutiff must show the supervis
breached a duty to plaintiff which was the proximate cause of the injury. The law clearly
actions against supervisors under section 1983 as long as a sufficient causal connection
and the plaintiff was deprived under cotdrlaw of a federally secured rightRedman v. Count
of San Diegp942 F.2d 1435, 1447 (9th Cir. 1991) (internal quotations omitted). Section

does not, however, provide for liability under a theoryesdpondeat superior Taylor v. List

880 F.2d 1040, 1045 (9th Cir. 1989). That is, a supearmay not be held vicariously liable for

the misconduct of his or her subordinates.
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[11.  Analysis
A. Failureto Exhaust

Defendant argues that plaintiff failed to exbihis administrative remedies before filin
this suit. Plaintiff filed three administrative appeagvant to the allegations in this suit. For
reasons explained below, the court finds that defendant has fadedydis burden of
establishing that plaintiff failed to Baust his administrative remedies.

On February 9, 2007 and while incarcerated at CSP-SAC, plaintiff filed an appeal
complaining of his bladder issues. ECF No46&t26 | 7, 30-32. He complained that, after
being transferred to CSP-SAC, met with “Dr. Duke” and attapted to convince Duke that a
urology appointment was necessaly. at 32. Duke purportedly diabt believe plaintiff and pu
in a referral for consultation — a process whitaintiff had previouy completed at DVI.Id.

The appeal makes no explicgtference to the defendant.

On May 28, 2007, after plaintifas transferred to Mule Cre&tate Prison (“MCSP”), hie

filed another appeal complaining about thedical treatment for his bladder issués.at 37 7
40-43. The appeal complained of his medicaadtment at MCSP, takinigsue with his pail
medication dosages, access to medical recondsaecess to information about his conditideh.
at 40-43. Plaintiff makes no referertoethe defendant or his care at DVI.

On August 5, 2007, filed a third appeal inigéhhe complained about the conduct of
MCSP transport officerld. at 38 § 9, 53. Plaintiff alleged thia¢ was transported to Univers
of California Davis for a pre-operation appointment on August 2, 2a0)/at 53. While waiting

in the parking lot, one of thi#zansportation officers falsely toldim his appointment had be

cancelled and returned him to MCSIE. This appeal makes no mention of defendant or DVI.

At the time plaintiff filed his appealthe California prison regulations governing
administrative appeals required only that inngatevances “describe ¢hproblem and the actior

requested.”SeeSapp v. Kimbrells23 F.3d 813, 824 (9th Cir. 2010); ECF No. 65-6 at 11.

! Defendant asks the court to take judiciatice of the law ahregulations governing
inmate appeals through January 28, 2011. ECF N&.8&8%. The court elects to do so. Fed.
Evid. 201(b) (courts may take judicial notice dirmation “not subject toeasonable dispute ir]
that it is either (1) generalknown within the territorial jurisidtion of the trial court or (2)
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Concluding that this languageddnot specify the requisite leveld detail needed to exhaust a
claim, the Ninth Circuit adopted a standard pyasly articulated by the Seventh Circuit, whick
held that “when a prison's grievance proceduresiet or incomplete as to factual specificity
grievance suffices if it alts the prison to the nature oéttvrong for which redress is sought.”
Griffin v. Arpaiq 557 F.3d 1117, 1120 (9th Cir. 20@®jting Strong v. David297 F.3d 646, 65C
(7th Cir. 2002)). Here, the nature of theowg was plaintiff's bladdegpain which he believed
could only be alleviated by swey. The February 2007 appeataily identified this medical
issue and requested that “thieigtion [be] taken care of infmumane time frame.” ECF No. 65-
at 30. Under th&trongstandard, this was sufficient.

Defendant argues that the appeals in qoesto not specifically reference him, or the
issues underlying this suit. The court disagrdésst, plaintiff was notequired to specifically
name the defendant in his 2007 appe&lseSapp 623 F.3d at 824 (“Neither the PLRA itself n
the California regulations require an inmate nitify responsible parties otherwise to signal
who ultimately may be sued.”). Second, the February 2007 grievance did note that, while
incarcerated at DVI, plaintiff had been led tdidd&e he would have a pre-operation appointme
in “the very near future.” ECF No. 65-421-32. The essence of the February grievance wa
clearly that plaintiff believethe had been made to wait too long for effective treatmdntThe
court finds that, liberally consted, this was sufficient to placeviewing officials on notice of
the issue underlying this suit—-maly the provision of timely speddist treatment for plaintiff's
bladder calculi.

The court notes that defendatgéo argues that each of the appeals is untimely. Plain
February 2007 appeal was not dismisas untimely, however; it was grantdd. at 34. Other
courts in this circuit haveotind that prison officials waiveelright to reject a prisoner’s
technically deficient grievance where thegvertheless process that grievanSee Rodenhurst
State of Hawai;iNo. 08-00396 SOM-LEK, 2009 U.S. €2i LEXIS 65921, 2009 WL 2365433,

*5n.6 (D. Haw. July 30, 2009) (noting that defants waived their challenges to prisoner’s

capable of accurate and dgadetermination by resort towmes whose accuracy cannot
reasonably be questioned.”).
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technically deficient grievances wileethey processed those grievancBsdley v. WilliamsNo.
07-1870 HU, 2009 U.S. Dist. LEXIS 6582, 2004 198014, at *2 (D. Or. Jan. 23, 2009)
(“[T]his court finds that defendasiwvaived their right to rejectahtiff's grievance by responding
to the defective grievance and therpawding to both appeals of the grievances&e also
Hammett v. Cofield681 F.3d 945, 947 (8th Cir. 2012) (“RA's exhaustion requirement is
satisfied if prison officials decide a prakeally flawed grievance on the merits.”).

d

Based on the foregoing, the court finds thdedeant has failed to show that plaintiff ¢

not exhaust his administrative remedies.
B. Deliberate Indifference

Next, defendant argues that there thielence shows that he was not deliberately
indifferent to plaintiff's serious ntkcal needs. The court agrees.

Evidence submitted by defendant indicated thaintiff's medcal condition was not
urgent at the time he was transferred from DVhe affidavit of Dr. Robert Chapnick opines
that, after review of the medical records, pldfisturology complaints irSeptember of 2006 “did

not rise to the level of an ungey or emergency.” ECF No. 65a4 17 1 14. Dr. Chapnick note

U7

that, at the time of his traresf plaintiff's pain was beingeated with medications, including
phenazopyridine, Tylenol, and Darvocéd. § 15. Finally, recordsdm a pre-operation visit to
the UC Davis department of urology on Januzzy 2007 note that plaintiff “is a healthy-
appearing man sitting on the exsable in no acute distressld. at 12. Plaintiff's surgical
procedure was tentatively scheduled for MafcB007, several weeks from his appointment —
another indication that hioadition was not an emergenchd. It is well settled that “mere deldy
of surgery, without more, is insufficient to ®at claim of deliberate rdecal indifference . . .
[plaintiff] would have had no claim for delibéeamedical indifference unless the denial was
harmful.” Shapley v. Nevada Bd. of State Prison Comm&é F.2d 404, 407 (9th Cir. 1985).

Additionally, defendant has submitted evidena tie was not responsible for plaintiff’

U)

transfer from DVI. In a sworn affidavit, defendatates that he “wasever consulted by custody
staff prior to Mr. Develder’s émsfer from DVI to CSP-Sac BD06. | was not involved in the

custody decision whatsoever as to when or wteteansfer Mr. Develder from DVI.” ECF No
9
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65-4 at 4 1 11. Dr. Chapnick states that D\A reception center ingéhCalifornia prison system
and that inmates incarcerated thare “evaluated for their placent needs and then transferre
by custody officials to another CDCR “mairgihinstitution to serg their sentence.id. at 15

1 4. Additionally, Chapnick explains that cady transfers from DVI in 2006 were determineg
by a committee chaired by custody offilg, rather than medical stafid. at 16 § 9. Defendant
and Chapnick state that there was no reasonubtdbat plaintiff woudl continue to receive
adequate medical carelas transfer facility.ld. at 4 § 13, 16 1 11.

Finally, defendant submits that he wem personally involveé in approving and
overseeing plaintiff's uralgy appointments at DVIld. at 3 § 10. Defendastates that his nam
is printed on the authorizations for plaintifbsitpatient care simply asconsequence of his
position as chief medical officer. ECF No. 36 atSl1He avers that the signature next to his
name on these forms is not his and that & e@mmon practice for the utilization managemen
nurse to sign these forms. ECF No. 64-5 6t8f 17-19. Defendant alstates that he never
personally treated or examined plaintifé. q 6.

Plaintiff filed an untimely opposition to tendant’s motion for summary judgment (EC
No. 89) and the court, out of an abundance of caution, will considefaintiff contends that
CDCR procedures were nfatlowed in his treatmengeeid. at 13-14, but this isrelevant to the
guestion of whether defendamés deliberately indifferentSee Cousins v. Lockyé&68 F.3d
1063, 1070 (9th Cir. 2009) (holding that “state deparital regulations do not establish a fedg
constitutionalviolation.”) (emphasis iriginal text). He alsalisputes Dr. Chapnick’s
determination that his condition was non-emergerat did not warrant a medical hold. ECF N
89 at 12. Plaintiff, however, is a laymamdaherefore unqualified to offer an opinion about
whether his condition was sorsris that the failure tessue a medical hold amounted to
deliberate indifference.

Next, plaintiff argues that his transfer leduttnecessary consultatioasd a “ripple affect
(sic) of failurs (sic).”Id. at 14. Assuming this is true, it dorot establish that defendant was
deliberately indifferent. As netl above, defendant has provided evidence that he was not

responsible for the decision to transfer plaintlfe also argues, persuadiven the court’s view,
10
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that he had no reason to beligliat plaintiff’'s medical care dhe transfer facility would be
constitutionally inadequate. Deliberate indifiece demands that thefeledant “both be aware
of facts from which the inference could be dratat a substantial rishf serious harm exists,
and he must also draw the inferencédrmer v. Brennan511 U.S. 825, 837 (1994). Plaintiff
has failed to offer evidence or plausible allegafidhat defendant was ane, at the time of
plaintiff's transfer, that a “rippleffect” of failures would lead ta substantial delay in surgery.
Finally, plaintiff reiterates his allegation trdgfendant transferred him in order to save
costs. ECF No. 89 at 15. He alleges that Aamksd of this motive during a conversation with
unnamed grievance interviewer who told hirattthis was the underlying rationale for his
transfer.Id. at 15-16. Unsupported allegations madbriefs are insufficient to defeat a
summary judgment motion, howevestanley v. University of S. California78 F.3d 1069, 107
(9th Cir. 1999). Moreover, evefithis allegation were true, itould not establisthat plaintiff's
condition warranted a medical holdtbat defendant knew that plaifis transfer would result in
inadequate care.

V. Conclusion

Accordingly, it is recommended that defendsumotion for summary judgment (ECF No.

65) be granted.
These findings and recommendations are submitted to the United States District Jy

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days

after being served with these findings aadommendations, any party may file written

objections with the court andrse a copy on all parties. Sualdocument should be captioned

“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections

1

1

1

% In his opposition, plaintiff does allege thfendant’s failure “may it be training his
staff or supervising led to gople affect (sic) of constitutional violation,” but offers no
elaboration as to the examintours of the alleged ‘fare.” ECF No. 89 at 16.
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within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

DATED: September 5, 2017.
%M/; ('ZW\
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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