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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

EARL HENRY DOWN,

Petitioner, No. 2:09-cv-2794 TLN EFB P

VS.

J. HAVILAND,

Respondent. FINDINGS AND RECOMMENDATIONS

/

Petitioner is a state prisoner proceeding without counsel on a petition for a writ of I
corpus pursuant to 28 U.S.C. § 2254. Petitioner challenges the decision of the California

of Parole Hearings (hereinafter “Board” or “BRHo deny him parole at a parole consideratia

hearing held on January 5, 2009, and to defer hispaxle suitability hearing for fifteen years

For the reasons that follow, it is recommended that petitioner’'s Ex Post Facto challenge t(
parole consideration hearing be dismissed witlpoejudice and that all other claims be denie
|. Background

Petitioner is confined pursuant to a 1988 judgment entered against him in the Sant
Monica County Superior Court following hismviction on charges of one count of second
degree murder, three counts of attempted murder, three counts of assault with a deadly w

and six sentence enhancements for use of anlass&apon. Dckt. No. 1 at 1; Dckt. No. 25 at
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Petitioner was sentenced to thirty-seven years to life in state pison.

The parole consideration hearing at issue in this federal habeas petition was held ¢
January 5, 2009. Dckt. No. 25-1 at Zollowing deliberations held at the conclusion of the
hearing, the Board panel announced their decision to deny petitioner parole for fifteen yea
well as the reasons for that decisidd. at 25-34"

Petitioner challenged the Board’s 2009 decision denying him parole in a petition fo
of habeas corpus filed in the California Supreme Court on March 24, 2009. Dckt. No. 25-
et seq. The Supreme Court denied that petition on August 19, 2009, with a cit&éenpte v.
Duvall, 9 Cal.4th 464, 474 (1995)d. at 66.

Petitioner filed his federal petition for habeas relief in this court on October 7, 2009
August 27, 2010, respondent filed a motion to dismiss the petition, contending that the clg
raised therein had not been properly exhausted. Dckt. No. 11. On February 14, 2011, th

undersigned issued findings and recommendations recommending that respondent’s mot
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dismiss be denied in part and granted in pBxtkt. No. 16. This court concluded that petitioner

had raised the following claims for federal habeas relief:

(1) California’s Proposition 9, which increased the periods
between parole hearings, is an unconstitutional ex post facto law
(Pet. at 4);

(2) The California Board of Parole Hearings (“BPH”) deprived
petitioner of due process when it prevented him from cross-
examining his “accusers” and objecting to “BPH false testimony”

(id.);
(3) The BPH deprived petitioner of equal protectimi)|
(4) Increased victim participation in petitioner’s parole

consideration hearing pursuant to Proposition 9 violated “the
Privacy Act” (d.);

! Several pages from the Board's 2009 decisire missing from the transcript provide
by both petitioner and respondeng&eeDckt. No. 25-1 at 25-34, Dckt. No. 1 at 33-38, 43-46.
Respondent informs the court that these pages were also missing from the record before
California Supreme Court. Dckt. No. 25 at 3 T 9.
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__,___,131S.Ct. 859, 861-62 (2011) (per curiam) foreclosed petitioner’s claim (8) ang

(5) The BPH's exercise of sentencing functions violates “the
Separation of Powers Doctringti( at 4);

(6) The BPH violated petitioner's Eighth Amendment right to be
free from cruel and unusual punishmadt &t 8);

(7) The BPH violate®lakely, ApprendiandCunninghanby
accusing petitioner of crimes he did not comncit &t 10); and

(8) the BOH denied petitioner parole despite the absence of “some
evidence” of his current dangerousnedsdt 10-11).

Id. at 1-2.

By order dated March 29, 2011, the district judge assigned to this action adopted t
findings and recommendations and respondent’s motion to dismiss was denied in part an
granted in part. Dckt. No. 19. The order concluded that claims (3) and (4) had not been
exhausted and, accordingly, dismissed those claims without prejudicg.3. The court

further found that the United States Supreme Court’s decisiBwanthout v. Cooké&62 U.S.

claim was dismissed with prejudicéd.
In sum, claims (1), (2), (5), (6), and (7), as described above, remain to be adjudical
the merits.
Respondent filed an answer to the federal habeas petition on June 26, 2012, and
petitioner filed a traverse on July 23, 2012.
Il. Standards for a Writ of Habeas Corpus

A. Standards for a Writ of Habeas Corpus

=N

that

ed on

An application for a writ of habeas corpus by a person in custody under a judgment of a

state court can be granted only for violations of the Constitution or laws of the United Stat
U.S.C. § 2254(a). A federal writ is not available for alleged error in the interpretation or
application of state lawSee Wilson v. Corcorab62 U.S.  , 131 S. Ct. 13, 16 (2010);
Estelle v. McGuirg502 U.S. 62, 67-68 (1991park v. Californig 202 F.3d 1146, 1149 (9th Ci
2000).

es. 28

-




© 0 N oo 0o b~ w N P

N NN NN NN P P P R P PP P PR
o o0 A W N P O © © ~N o 0 »h W N kP O

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab
corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall
not be granted with respect to any claim that was adjudicated on
the merits in State court proceedings unless the adjudication of the
claim -

(1) resulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying 8§ 2254(d)(1), “clearly established federal law” consists of
holdings of the United States Supreme Court at the time of the state court deStaiuey v.
Cullen, 633 F.3d 852, 859 (9th Cir. 201Ljt{hg Williams v. Taylor529 U.S. 362, 405-06
(2000)). Nonetheless, “circuit court precedent may be persuasive in determining what lav
clearly established and whether a state court applied that law unreasor&thhyléy 633 F.3d
at 859 (quotindviaxwell v. Rog606 F.3d 561, 567 (9th Cir. 2010)).

A state court decision is “contrary to” clearly established federal law if it applies ar
contradicting a holding of the Supreme Court or reaches a result different from Supreme (
precedent on “materially indistinguishable” facRrice v. Vincent538 U.S. 634, 640 (2003).
Under the “unreasonable application” clause of 8 2254(d)(1), a federal habeas court may
the writ if the state court identifies the correct governing legal principle from the Supreme
Court’s decisions, but unreasonably applies that principle to the facts of the prisonef’s cas
Lockyer v. Andrades38 U.S. 63, 75 (2003Williams, 529 U.S. at 413Chia v. Cambra360

F.3d 997, 1002 (9th Cir. 2004). In this regard, a federal habeas court “may not issue the

2 Under § 2254(d)(2), a state court decision based on a factual determination is ng
overturned on factual grounds unless it is “objectively unreasonable in light of the evidenag
presented in the state court proceedingtanley 633 F.3d at 859 (quotirigavis v. Woodford
384 F.3d 628, 638 (9th Cir. 2004)).
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simply because that court concludes in its independent judgment that the relevant state-c
decision applied clearly established federal law erroneously or incorrectly. Rather, that
application must also be unreasonabMilliams 529 U.S. at 412See also Schriro v.
Landrigan 550 U.S. 465, 473 (200 pckyer 538 U.S. at 75 (it is “not enough that a federal
habeas court, in its independent review of the legal question, is left with a ‘firm conviction
the state court was ‘erroneous.”). “A state court’'s determination that a claim lacks merit
precludes federal habeas relief so long as ‘fiaidied jurists could disagree’ on the correctnes
of the state court’s decisionHarrington v. Richter562 U.S.  , 131 S. Ct. 770, 786
(2011) (quotingrarborough v. Alvaraddb41 U.S. 652, 664 (2004)). Accordingly, “[a]s a

Durt

that

S

condition for obtaining habeas corpus from a federal court, a state prisoner must show that the

state court’s ruling on the claim being presented in federal court was so lacking in justifica
that there was an error well understood and comprehended in existing law beyond any pg
for fairminded disagreementRichte;131 S. Ct. at 786-87.

If the state court’s decision does not meet the criteria set forth in § 2254(d), a revie
court must conduct a de novo review of a habeas petitioner’s cl&@eigadillo v. Woodford
527 F.3d 919, 925 (9th Cir. 2008ge also Frantz v. Hazey33 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[l]t is now clear both that we may not grant habeas relief simply because of 8§
2254(d)(1) error and that, if there is such error, we must decide the habeas petition by
considering de novo the constitutional issues raised.”).

The court looks to the last reasoned state court decision as the basis for the state

judgment. Stanley 633 F.3d at 853Robinson v. Ignacid360 F.3d 1044, 1055 (9th Cir. 2004)

tion

ssibility

wing

court

If the last reasoned state court decision adopts or substantially incorporates the reasoning from a

previous state court decision, this court may consider both decisions to ascertain the reas

the last decisionEdwards v. Lamarquet75 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “WH

oning of

en

a federal claim has been presented to a state court and the state court has denied relief, it may be

presumed that the state court adjudicated the claim on the merits in the absence of any in

5
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or state-law procedural principles to the contraithter 131 S. Ct. at 784-85. This
presumption may be overcome by a showing “there is reason to think some other explang
the state court’s decision is more likelyid. at 785 (citingYIst v. Nunnemakeb01 U.S. 797,
803 (1991)). Similarly, when a state court decision on a petitioner’s claims rejects some ¢
but does not expressly address a federal claim, a federal habeas court must presume, su
rebuttal, that the federal claim was adjudicated on the mdotsason v. Williams ___, U.S.
__,_ ,133sS.Ct. 1088, 1091 (2013).

Where the state court reaches a decision on the merits but provides no reasoning
support its conclusion, a federal habeas court independently reviews the record to determ
whether habeas corpus relief is available under § 2258tdnley 633 F.3d at 86Gdimes v.
Thompson336 F.3d 848, 853 (9th Cir. 2003). “Independent review of the record is not de
review of the constitutional issue, but rather, the only method by which we can determine
whether a silent state court decision is objectively unreasonabimés 336 F.3d at 853.
Where no reasoned decision is available, the habeas petitioner still has the burden of “sh

there was no reasonable basis for the state court to deny r&iehter, 131 S. Ct. at 784.

tion for
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pject to

(0]
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When it is clear, however, that a state court has not reached the merits of a petitioper’s

claim, the deferential standard set fortl28U.S.C. § 2254(d) does not apply and a federal
habeas court must review the claim de no8tanley 633 F.3d at 86(Reynoso v. Giurbinat62
F.3d 1099, 1109 (9th Cir. 2008julph v. Cook333 F.3d 1052, 1056 (9th Cir. 2003).
lll. Petitioner’s Claims

A. Ex Post Facto

Petitioner’s first claim for relief is that application of the provisions of California

Proposition 9, also known as Marsy’s Law, at his 208®le hearing violated the Ex Post Faq

[to

Clause of the United States Constitution because it increased the deferral period for his next

parole suitability hearing and resulted in his serving a longer prison sentence. ECF 1 at 4

1

, 17.
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As discussed below, the undersigned finds this claim must be dismissed because petitioner is a

member of the class @ilman v. FisherNo. CIV S-05-830 LKK GGHGilman), a class action
lawsuit which addresses this issue.

The Constitution provides that “No State shall . . . pass any . . . ex post factoUL&w.”
CoNnsT. art. I, 8 10. “The Ex Post Facto Clause of the Constitution prohibits our state and
governments from retroactively imposing additional punishment for commission of a crimi
offense.” American Civil Liberties Union of Nevada v. Ma$s@0 F.3d 1046, 1052 (9th Cir.

2012). A law violates the Ex Post Facto Clause of the United States Constitution if it: (1)

federal

hal

punishes as criminal an act that was not criminal when it was committed; (2) makes a crime’s

punishment greater than when the crime was committed; or (3) deprives a person of a de

available at the time the crime was committé€allins v. Youngblooad497 U.S. 37, 52 (1990).

ense

The Ex Post Facto Clause “is aimed at laws that retroactively alter the definition of crimes| or

increase the punishment for criminal actslimes v. Thompso336 F.3d 848, 854 (9th Cir.
2003) (quotingsouch v. Schaiy@89 F.3d 616, 620 (9th Cir. 20028ee also Cal. Dep'’t of

Corr. v. Morales 514 U.S. 499, 504 (1995). The Ex Post Facto Clause is also violated if:

1)

state regulations have been applied retroactively; and (2) the new regulations have creatgd a

“sufficient risk” of increasing the punishment attached to the crirhiémes 336 F.3d at 854.
Courts apply a two-step test to determine whether a newly enacted statute constitutes an
additional form of punishmentACLU of Nev,.670 F.3d at 1053. The first step “requires cou
to determine whether the legislature intended to impose a criminal punishment or whethe
intent was to enact a nonpunitive regulatory schene.”If the legislature intended to impose
merely a civil regulatory regime, the court must determine whether “the law if ‘so punitive
in purpose of effect as to negate the State’s intention to deem it cidl.”The retroactive
application of a change in state parole procedures violates ex post facto only if there exist
“significant risk” that such application will increase the punishment for the crf8ee.Garner v

Jones 529 U.S. 244, 259 (2000).
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Petitioner was convicted and sentenced to thirty-seven years to life in prison in 1988,

twenty years prior to the passage of Marsy’s Law in November 2008. Marsy’s Law amen
California law governing parole deferral perio&ee Gilman v. Davj$90 F. Supp. 2d 1105,
1109-13 (E.D. Cal. 2010) (granting plaintiffs’ motion for a preliminary injunction enjoining
enforcement of Marsy’s Law, to the extent it amended former California Penal Code

§ 3041.5(b)(2)(A))rev’d sub nom. Gilman v. Schwarzeneg@a8 F.3d 1101 (9th Cir. 2011).
Prior to the enactment of Marsy’s Law, the Board deferred subsequent parole suitability h

with respect to indeterminately-sentenced inmates for one year unless the Board determi

led

parings

ned it

was unreasonable to expect that parole could be granted the following year. If that determination

was made, the Board could then defer the inmate’s subsequent parole suitability hearing

five years. SeeCal. Pen. Code § 3041.5(b)(2) (2008). Marsy’s Law, which applied to petiti

for up to

pner

at the time of his 2009 parole suitability hearing, amended § 3041.5(b)(2) to impose a mir{imum

deferral period for subsequent parole suitability hearings of three years, and to authorize
Board’s deferral of a subsequent parole hearing for up to seven, ten, or fifteengears.
§ 3041.5(b)(3) (2010).

One of the claims presented by the plaintiffs in the class aGilorancase is that the

he

amendments to § 3041.5(b)(2) regarding parole deferral periods imposed under Marsy’s Law

violates the Ex Post Facto Clause because rivepplied retroactively, [they] create a significant

risk of increasing the measure of punishment attached to the original cBnean No. 2:05-
cv-0830-LKK-GGH, Dckt. No. 154-1 (Fourth Amded/Supplemental Complaint), Dckt. No.

183 (Mar. 4, 2009 Order granting plaintiffs’ motion for leave to file a Fourth

Amended/Supplemental Complaint.). With respect to this Ex Post Facto claim, the class In

Gilmanis comprised of “all California state prisoners who have been sentenced to a life tgrm

with possibility of parole for an offense that occurred before November 4, 2@iBian, Dckt.

No. 340 (Apr. 25, 2011 Order amending definition of class.) Gilrean plaintiffs seek

declaratory and injunctive relief, including a permanent injunction enjoining the Board from

8
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enforcing the amendments to § 3041.5(b) enacted by Marsy’s Law and requiring that the
to conduct a new parole consideration hearing for each member of theGilasan Dckt. No.

154-1 (Fourth Amended/Supplemental Complaint) at 14.

Board

In a class action for injunctive relief certified under Rule 23(b)(2) of the Federal Rules of

Civil Procedure a court may, but is not required to, permit members to opt-out of the suit.
Crawford v. Honig 37 F.3d 485, 487 n.2 (9th Cir. 1994). In certifying@iknanclass, the

district court found that the plaintiffs satisfied the requirement of Rules 23(a) and 23(b)(2)
“the party opposing the class has acted or refused to act on grounds that apply generally
class, so that final injunctive relief or corresponding declaratory relief is appropriate respe
the class as a wholeS3ee GilmanDckt. No. 182 (Mar. 4, 2009 Order certifying class pursug
to Fed. R. Civ. P. 23(b)(2), Dckt. No. 257 (June 3, 2010 Ninth Circuit Court of Appeals

that
fo the
cting

nt

Memorandum affirming district court’s order certifigi class.) According to the district courtJn

Gilman the members of the class “may not maintain a separate, individual suit for equita
relief involving the same subject matter of the class acti@ilfhan, Dckt. No. 296 (Dec. 10,

2010 Order) at 2see alsdckt. No. 278 (Oct. 1, 2010 Order), Dckt. No. 276 (Sept. 28, 201(

le

Order), Dckt. No. 274 (Sept. 23, 2010 Order.) There is no evidence before the court at thjs time

in this habeas action suggesting that petitioner has requested permission to opt datlwfahe
class action lawsuit.

Rather, petitioner alleges he is a California state prisoner who was sentenced to a
term in state prison with the possibility of parole for an offense that occurred before Nove
4,2008. (Pet. at 1.) Accepting petitioner’s allegations as true, he is a membe® ivntdue
class. Similar to the plaintiffs i@ilman, petitioner in this habeas action alleges that Marsy’s
Law violates the Ex Post Facto Clause becauken applied retroactively, it creates a risk of
increasing the length of his punishment. Petitioner asks the court to issue a writ of habea
corpus. However, even if the court found that the Board’s 2009 fifteen-year deferral of

petitioner’s next parole suitability hearing violated the Ex Post Facto Clause, it would not

9
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petitioner to release on parole. Because his Ex Post Facto claim concerns only the timing
petitioner’s next parole suitability hearing, success on that claim would not necessarily res
determinations that petitioner is suitable for release from custody on parole. Rather, petit
equitable relief would be limited to an order directing the Board to conduct a new parole

suitability hearing and enjoining the Board from enforcing against petitioner any provision

of
Sult in

oner’s

5 of

Marsy’s Law found to be unconstitutional. This is the same relief petitioner would be entifled to

as a member of the pendi@gman class action.See GilmanDckt. No. 154-1 (Fourth
Amended/Supplemental Complaint) at 14.

Therefore, it appears clear that petitioner’s rights will be fully protected by his
participation as a class member in @Giénancase. Accordingly, the court recommends that
petitioner’'s Ex Post Facto claim presented by him in this federal habeas action be dismiss
without prejudice to any relief that may be available to him as a member®Giithen class.
See Crawford v. Belb99 F.2d 890, 892 (9th Cir. 1979) (“A court may choose not to exercis
jurisdiction when another court having jurisdiction over the same matter has entertained it
can achieve the same resultsge also McNeil v. Guthri®45 F.2d 1163, 1165 (10th Cir. 199
(“Individual suits for injunctive and equitable relief from alleged unconstitutional prison
conditions cannot be brought where there is an existing class act@tie¥pie v. Crawford
858 F.2d 1101, 1103 (5th Cir. 1988) (“To allow individual suits would interfere with the org
administration of the class action and risk inconsistent adjudicatiodstifison v. Parole
Board,No. CV 12-3756—GHK (CW), 2012 WL 3104867, at * (C.D. Cal. June 26, 2012)
(recommending dismissal of petitioner's Ex Post Facto challenge to Proposition 9 “withou
prejudice in light of the ongoin@ilman class action.”) (and cases cited theraieport and
recommendation adopted Bp12 WL 3104863 (C.D. Cal. July 25, 2012).

1
1
1

10

ed

e its

and

erly




© 0 N oo 0o b~ w N P

N NN NN NN P P P R P PP P PR
o o0 A W N P O © © ~N o 0 »h W N kP O

B. Due Process

Petitioner’s next claim is that the BPH violated right to due process when it prevented

him from cross-examining his “accusers” about crimes he did not commit, and from objecting to

“BPH false testimony.” Dckt. No. 1 at 4-%e specifically objects to “Prop 9's expanded
victims rights participation with false accusations of crimes not committed by Petitiddeat
4.

As petitioner was advised in the February 14, 2011 findings and recommendations

the

United States Supreme Court has held that the only inquiry on federal habeas review of a due

process challenge to a denial of parole is whether the petitioner has received “fair proced
for vindication of the liberty interest in parole given by the st&&arthout v. Cooké62 U.S.
___,___,131S.Ct. 859, 861-62 (2011) (per curiam). In the context of a California parol
suitability hearing, a petitioner receives adequate process when he/she is allowed an opp
to be heard and a statement of the reasons why parole was denetd862 (federal due
process satisfied where petitioners were “allowed to speak at their parole hearings and to
the evidence against them, were afforded access to their records in advance, and were n
to the reasons why parole was denied8e also Greenholtz v. Inmates of Neb. Peh U.S.
1, 16 (1979).

Petitioner has failed to show a violation of due process under these standards.
Specifically, he has failed to demonstrate, or ewegllege, that he was denied an opportunity
be heard at the 2009 parole suitability hearing, that he was not afforded access to his rec
advance of the hearing, or that he was not notified as to the reasons parole was denied.

Petitioner has also failed to cite any United States Supreme Court case holding that priso

res”

e

ortunity

contest

ptified as

to

prds in

Ners

have a constitutional right to confront or cross-examine victims or withesses who attend and

speak at parole hearings. For all of these reasons, the petition for writ of habeas corpus §
be denied on this due process claim.

1
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C. Separation of Powers
Petitioner claims that the BPH's exercise of its authority violates “the Separation of
Powers Doctrine.” Dckt. No. 1 at 4. Moreesffically, he argues that the BPH is usurping th
duty of the courts to provide “sentencing funas” and is “ignoring legislative statutes” relatit
to release on paroldd.

The federal doctrine of separation of powers is not expressly set forth in the United

Constitution. It is, rather, a doctrine inferred from the principles underlying the Constitution

itself. Springer v. Philippine Island®77 U.S. 189, 201 (1927). This doctrine has not been
extended to the states under the Fourteenth AmendHeighes v. Superior Coyr839 U.S.

460, 467 (1949) (“For the Fourteenth Amendment leaves the States free to distribute the
of government as they will between their legislative and judicial branch8e8.also Dreyer v.
lllinois, 187 U.S. 71, 84 (1902) (“[w]hether the legislative, executive, and judicial powers g
state shall be kept altogether distinct and separate, or whether persons or collections of p

belonging to one department may, in respect to some matters, exert powers which, strictly

1%

States

DOWErS

fa

ersons

speaking, pertain to another department of government, is for the determination of the stgte”);

Bennett v. People of State of Califorrd®6 F.2d 36, 38 (9th Cir. 1969) (“[tlhe constitutionalit
under the United States Constitution, of indeterminate sentence laws like California’s and
delegation of the power to fix and refix terms and grant and revoke parole, such as that to
California Adult Authority, is too well established to require further discussi®&®n v.

Nevada 410 F. Supp. 963, 966 (D. Nev. 19a4jd, 535 F.2d 542 (9th Cir. 1976) (the

composition of the Nevada Board of Pardons is not subject to challenge under the federa
doctrine of separation of powers). Accordingly, petitioner’s claim that the BPT, a state ag

violates the federal doctrine of separation of powers must be denied.

Y,
of

the

ency,

The state law question of whether a state agency violates the doctrine of separatio

of

powers contained in the California constitution is, of course, not cognizable in a federal habeas

petition. See McGuire502 U.S. at 67-68 (writ of habeas corpus not available for interpretation

12
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of state law)Hinman v. McCarthy676 F.2d 343, 349 (9th Cir. 1982) (alleged violation of th
California Constitution does not present a question cognizable in a federal habeas corpus
petition);Bean 410 F. Supp. at 966 (“[tlhe constitutionality of the Board's composition und
the separation of powers provision of the Nevada State Constitution, Art. 3, sec. 1, is not

guestion cognizable in a federal habeas corpus proceeding”). Because state courts are t

1%

ultimate expositors of state law, federal courts are bound by their constructions of state lay and

are limited to deciding whether a conviction violates the Constitution, laws, or treaties of t
United States.See Bonin v. Calderon9 F.3d 815, 841 (9th Cir. 1995). For these reasons,
petitioner’s claim that the BPT violates the California doctrine of separation of powers mu
be denied.

D. Cruel and Unusual Punishment

Petitioner claims that the decision of the BPH finding him unsuitable for parole and
delaying his next parole suitability hearing (and therefore potentially his release) for fifteer
violated his Eighth Amendment right to be ffemm cruel and unusual punishment. Dckt. No
at 8. He appears to be alleging that the Board’s failure to find him suitable for release has
improperly increased the length of his sentence, in violation of the Eighth Amendment.

The United States Supreme Court has held that the Eighth Amendment includes a
“narrow proportionality principle” that applies to terms of imprisonme&geHarmelin v.
Michigan 501 U.S. 957, 996 (1991) (Kennedy, J., concurrit@ge alsd aylor v. Lewis460
F.3d 1093, 1097 (9th Cir. 2006). However, successful challenges in federal court to the
proportionality of particular sentences are “exceedingly ragafem v. Helm463 U.S. 277,
289-90 (1983).See also Ramirez v. CastR65 F.3d 755, 775 (9th Cir. 2004). “The Eighth
Amendment . . . forbids only extreme sentences that are ‘grossly disproportionate’ to the
Harmelin 501 U.S. at 1001 (Kennedy, J., concurring) (citdmjem v. Helin

Contrary to petitioner’s allegations, the Board did not change petitioner’s indetermi

life sentence by virtue of its decision finding him unsuitable for parole and deferring his
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suitability hearing for fifteen years. Petitioner has always been, and remains, subject to aterm of

life in prison, unless he is found suitable for release by the Board. Petitioner’s indetermin
sentence for second degree murder does not fall within the type of “exceedingly rare”

circumstance that would support a finding that his sentence violates the Eighth Amendme

ate life

nt. A

life sentence for murder is not outside statutory limits for the crime of murder and is not grossly

out of proportion so as to violate the Eigtmendment. Accordingly, this claim should be
denied.

E. Rightto a Jury Trial

Petitioner claims that the BPH violated the decisions of the United States Supreme
in Blakely v. Washingtqrb42 U.S. 296 (2004Rpprendi v. New Jerse$30 U.S. 466 (2000),

andCunningham v. Californig549 U.S. 270 (2007) by accusing him of crimes he did not

Court

commit. Dckt. No. 1 at 10. Petitioner appears to be arguing that the Board’s 2009 suitability

decision violated his right to a jury trial on uncharged crifnes.
To the extent petitioner is arguing that he was punished for crimes he did not comr
claim is vague, conclusory and lacks a factual basis, and should be denied on those grou
Jones v. Gomeb6 F.3d 199, 204 (9th Cir. 1995) (*[c]onclusory allegations which are not
supported by a statement of specific facts do not warrant habeas relief”) (qlerteg v. Borg
24 F.3d 20, 26 (9th Cir. 1994)). Petitioner does not elaborate on this claim or explain how

Board’s decision violates his Sixth Amendment rights. In any event, a Sixth Amendment

nit, his

nds.

the

Claim

lacks merit. “[T]heApprendicases do not suggest that there is a ‘statutory maximum’ shorfer

% In Apprendij the United States Supreme Court held that the Due Process Clause
Fourteenth Amendment requires any fact other than a prior conviction that “increases the
for a crime beyond the prescribed statutory maximum” to be “submitted to a jury and prov
beyond a reasonable doub®&pprendj 530 U.S. at 490. IBlakely, the Supreme Court decide
that a defendant in a criminal case is entitled to have a jury determine beyond a reasonal
any fact that increases the statutory maximum sentence, unless the fact was admitted by
defendant or was based on a prior convictiBfakely, 542 U.S. at 303-04. i@unninghamthe

Df the
penalty

[®RN¢))
o

le doubt
the

Supreme Court held that California’s Deterats Sentencing Law (DSL) violates a defendant’s

right to a jury trial to the extent it permits a trial court to impose an upper term based on fz
found by the court rather than by a ju@unningham549 U.S. at 270.
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than life, within an indeterminate sentence” artfiht]s they do not apply to a denial of parole.
Lomas v. HartleyNo. CV 10-3813 DDP (FFM), 2011 WL 3818878, at * 3 (C.D. Cal. May 1
2011).

Any claim that the Board'’s failure to find him suitable for parole has transformed hi

sentence into one of life without the possibilitypairole also lacks a factual basis and should

rejected. Petitioner’s indeterminate life sentence has not been changed — petitioner is still

eligible for parole. Because petitioner’'s sentence was not “increased” in any way by the E
2009 decision, his Sixth Amendment rights as described by the U.S. Supreme @Gqrieindi,
Blakely andCunninghamhave not been violated.omas 2011 WL 3818878, at * 3See also
Hardwick v. ClarkeNo. CIV S-06-06772 LKK DAD P, 2010 WL 1444575, at *15, n.4 (E.D.

S

\°ZJ

be

Board’s

Cal. Apr. 12, 2010) (rejecting similar claim since “petitioner’s sentence has not been changed by

the Board’s actions because petitioner is still eligible for parole.”)
For all of these reasons, petitioner is not entitled to federal habeas relief with respe

his Sixth Amendment clairh.

* Petitioner may also be arguing that Marsy’s Law constitutes a Bill of AttaiSey.
Traverse at 5. “A law is an unconstitutional bill of attainder if it ‘legislatively determines gy
and inflicts punishment upon an identifiable individual without provision of the protections
judicial trial.” United States v. Lujarb04 F.3d 1003, 1006 (9th Cir. 2007) (quotiigon v.
Adm’r of Gen. Servs433 U.S. 425, 468 (1977)). Here, the Board did not determine petitio
guilt or inflict punishment at his 2009 parole suitability hearing. The issues of petitioner’s
and punishment were determined after a judicial trial in state c8ad.Young v. SistNo. CIV
S-06-1103 VAP (HC), 2010 WL 2902349, at * 10 (E.D. Cal. July 22, 2010) (“Since Petitior
was sentenced to a total term of twenty-two years to life, with the possibility, not the guara

ctto

hilt
of a

ner’s
guilt

\er
\ntee

of parole, ‘the denial of parole does not impose an additional or more onerous punishment for his

commitment offense’ and ‘is not a punishment in addition to that which he faced when he
convicted in judicial proceedings.”) (quotijoo v. PowersNO. EDCV 05-375-SJO (JC),
2008 WL 4361246, at *11, n. 12 (C.D. Cal. Sept. 15, 2008)). Accordingly, the bill of attaind
clause is simply not applicable to petitioner’'s 2009 parole suitability hearing.

Petitioner may also be claiming that the Board’'s 2009 decision violated the Double
Jeopardy Clause. Traverse at 5. The Double Jeopardy Clause of the Fifth Amendment
commands that “[n]Jo person shall . . . be subject for the same offence to be twice put in je
of life or limb.” “Under this Clause, once a defendant is placed in jeopardy for an offense,
jeopardy terminates with respect to that offense, the defendant may neither be tried or pu
second time for the same offens&éattazahn v. Pennsylvana37 U.S. 101, 106 (2003).

I
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IV. Evidentiary Hearing
Petitioner also requests that an evidentiary hearing be held on his claims for federa

habeas relief.

Pursuant to 28 U.S.C. § 2254(e)(2), an evidentiary hearing is appropriate under the

following circumstances:

(e)(2) If the applicant has failed to develop the factual basis of a
claim in State court proceedings, the court shall not hold an
evidentiary hearing on the claim unless the applicant shows that-

(A) the claim relies on-

(1) a new rule of constitutional law, made retroactive to cases on
collateral review by the Supreme Court, that was previously
unavailable; or

(if) a factual predicate that could not have been previously
discovered through the exercise of due diligence; and

(B) the facts underlying the claim would be sufficient to establish

by clear and convincing evidence that but for constitutional error,
no reasonable fact finder would have found the applicant guilty of
the underlying offensel.]

—_—

174

Under this statutory scheme, a district court presented with a request for an evidentiary

hearing must first determine whether a factual basis exists in the record to support a petitjoner’s

claims and, if not, whether an evidentiary hearing “might be appropriBegd v. Ducharmg

187 F.3d 1075, 1078 (9th Cir. 199%ee also Earp v. Ornoskd31 F.3d 1158, 1166 (9th Cir.

Petitioner’'s 2009 suitability hearing was not a new trial on the murder charges against himp and it

did not result in the imposition of any new punishment. Rather, it was a hearing to detern
whether petitioner was at that time suitable for parole. The Board’s decision that petitiong
not suitable for parole did not increase his sentence nor did it alter his conviction in any w
See Mayfield v. Carey47 F. Supp.2d 1200, 1212 (E.D. Cal. 2010) (“Petitioner’s [Double
Jeopardy] claim fails because the Board’s decision did not subject him to either a second
criminal prosecution or to multiple punishments for the commitment offenB®3ilva v.
Allison, No. 1:11-cv-0263-LJO-SKO-HC, 2011 WL 1326958, at *6 (E.D. Cal. Apr. 6, 2011)
(“Petitioner was sentenced to a term of fifteen (15) years to life” and therefore “could not &

facts to constitute a cognizable claim that the denial of parole violated the Double Jeopardgy

Clausel[.]”) Accordingly, petitioner is not entitled to federal habeas relief with respect to an
Double Jeopardy claim.
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2005);Insyxiengmay v. Morgad03 F.3d 657, 669-70 (9th Cir. 2005). A petitioner requesti
an evidentiary hearing must also demonstrate that he has presented a “colorable claim fo
Earp, 431 F.3d at 1167 (citingmsyxiengmay403 F.3d at 67&tankewitz v. Woodfor865 F.3d
706, 708 (9th Cir. 2004) ariehillips v. Woodford267 F.3d 966, 973 (9th Cir. 2001)). To sho
that a claim is “colorable,” a petitioner is “required to allege specific facts which, if true, wq
entitle him to relief.” Ortiz v. Stewart149 F.3d 923, 934 (9th Cir. 1998) (internal quotation

marks and citation omitted).

It does not appear from the record that the California courts made any independent

evidentiary findings with respect to the issues raised in the pending petition. Therefore, r¢
in this case is based upon the findings of the Board, which held a full suitability hearing in
at which time it developed the facts. The court concludes that no additional factual
supplementation is necessary in this case and that an evidentiary hearing is not appropriz
respect to the claims raised in the instant petition. The facts alleged in support of these ¢
even if established at a hearing, would not entitle petitioner to federal habeas relief. Furth
petitioner has not identified any factual conflict that would require this court to hold an
evidentiary hearing in order to resolve. Therefore, petitioner’s request for an evidentiary |
should be denied as well.
1

1

1

1

1

1

® The Supreme Court has recently held that federal habeas review under 28 U.S.Q
§ 2254(d)(1) “is limited to the record that was before the state court that adjudicated the ¢
on the merits” and “that evidence introduced in federal court has no bearing on” such revi
Cullen v. Pinholster563 U.S. __, | 131 S. Ct. 1388, 1398, 1400 (2011).
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V. Conclusion

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Petitioner’s claim that his rights under theRost Facto Clause were violated by the

Board’s 2009 decision to defer his next parole consideration hearing for a period of fifteer
be dismissed without prejudice to any relief that may be available to petitioner as a memb
the class irGilman v. FisherNo. 2:05-cv-0830-LKK-GGH P, and denied in all other respect
2. Petitioner’s motion for an evidentiary hearing be denied; and
3. The Clerk be directed to close the case.
These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuant to the provisions of 28 U.S.C. § 636(b)(l). Within fourteen
after being served with these findings and recommendations, any party may file written

objections with the court and serve a copy on all parties. Such a document should be cay

years

er of

idge
days

tioned

“Objections to Magistrate Judge’s Findings and Recommendations.” Failure to file objectlons

within the specified time may waive the right to appeal the District Court’s ofidener v.
Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

In any objections he elects to file, petitioner may address whether a certificate of
appealability should issue in the event he files an appeal of the judgment in thiSeeRale
11, Federal Rules Governing Section 2254 Cabkesdstrict court must issue or deny a
certificate of appealability when it enters a final order adverse to the applidagptyard v.
Marshall, 603 F.3d 546 (9th Cir. 2010) (en banc) (prisoners are required to obtain a certifi
appealability to review the denial of a habeas petition challenging an administrative decis
such as the denial of parole by the parole board).

DATED: July 15, 2013.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE
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