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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | GREGORY NORWOOD, No. 2:09-cv-2929 LKK AC P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATION
14 | T.BYERS, etal.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding prasd in forma pauperis. Plaintiff seeks relief
18 | pursuantto 42 U.S.C. § 1983. By order fileght®enber 12, 2013, respondent’s motion to dismiss
19 | the second amended complaint waanged in part and plaintiff waforded leave to amend as|to
20 | defendant NP Kaur only. ECF No. 107. Pldfritas filed a third amended complaint naming NP
21 | Kaur as the only defendant. ECF No. 108.
22 || L. Screening Pursuant to 28 U.S.C. § 1915
23 Generally, the court is required to screemplaints brought by prisoners seeking relief
24 | against a governmental entity or officerasnployee of a governmental entity. 28 U.S.C.
25 | 8 1915A(a). The court must dismiss a complaimportion thereof if the prisoner has raised
26 | claims that are legally “frivolousr malicious,” that fail to state claim upon which relief may be
27 | granted, or that seek monetary relief from geddant who is immune from such relief. 28
28 | U.S.C. § 1915A(b)(1),(2).
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[l Summary of the Third Amended Complaint

Plaintiff is currently a state prisoner@alifornia State Prisor§olano in Vacaville,
California. The events at issue in thedrmmended complaint allegedly occurred at the
California Substance Abuse Treatment Facdityl State Prison (“CSATF-SP”) in Corcoran,
California while plaintiff was incarcerated therECF No. 108 at 2. Plaintiff names Nurse
Practitioner Kaur as the defendant in her “individuad/ar official capacity.”_Id. at 1. Plaintiff
alleges that he was examined by NP Kaur on July 14, 2009 for ongoing complaints of a sc
infection! ECF No. 108 at 10. NP Kaur “informed pitiff that she would not treat plaintiff for
bugs (scabies) because she would not subject teaheepartment to civil liability.” ECF No,
108 at 10. Plaintiff challenges the diagnosis imedlication that he was given by NP Kaur dur
that visit as it was not for hicabies infection. Aa result of NP Kaur's misdiagnosis plaintiff
alleges that he endured additional suffering. Icirfff further alleges that NP Kaur joined in
conspiracy by medical staff &SATF-SP to intentionally misdiagnose plaintiff to prevent the
CDCR’s civil liability. ECF No. 108 at 3, 6.

The third amended complaint also rengilesntiff’'s allegations of improper medical
diagnosis and treatment by Dr. Nanganama wdtilgalifornia State Prison-Sacramento, ECF
108 at 4-5, and Physician’s Assistant T. Byerdevtiit CSATF-SP. ECF No. 108 at 6. By way
of remedy, plaintiff seeks the appointment ofoatside, presumably medical, expert as well a

nominal, compensatory, and punitive damages.

1. Analysis

For the reasons discussed below, the tangénded complaint states a colorable Eightlp

Amendment claim for relief against defendhift Kaur pursuant to 42 U.S.C. § 1983 and 28
U.S.C. § 1915A(b). If the allegations okthomplaint are proven, plaintiff has a reasonable

opportunity to prevail on the mes of this action. Plaintifhas therefore complied with the

! Plaintiff provides additional background infortizan on his past medical treatment for this
alleged ongoing scabies infection by describirggritbmber of prior occasions in which he was
treated for this condition as well as a dgsoon of a June 9, 2009 telemed examination by a
dermatologist. ECF No. 108 at 5-7.
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provisions of this court’grior screening order.

A. Eighth Amendment Claim

“[T]o maintain an Eighth Amendment claimd®a on prison medical treatment, an inm
must show ‘deliberate indifference to serionsdical needs.” Jett v. Penner, 439 F.3d 1091,

1096 (9th Cir. 2006)_(quoting Estelle v. Gamble, 4PS. 97, 106 (1976)). The two part test fq

deliberate indifference requiré®e plaintiff to show (1) “‘a serious medical need’ by
demonstrating that ‘failure toeat a prisoner's condition could result in further significant inju
or the unnecessary and wanton infliction of paiarit (2) “the defendant's response to the ne

was deliberately indifferent.’Jett, 439 F.3d at 1096 (quaiiMcGuckin v. Smith, 974 F.2d 105

1059 (9th Cir. 1992), overruled on other groyndd/X Techs., Inc. v. Miller, 104 F.3d 1133,

1136 (9th Cir. 1997)(en banc) (internal quotationstted)). Deliberate indifference is shown
“a purposeful act or failure to respond to a prisoner's pain or possible medical need, and h

caused by the indifference.” Id. (citing McGuck@Y4 F.2d at 1060). In der to state a claim

for violation of the Eighth Amendment, plaintifiust allege sufficient facts to support a claim
that the named defendants “[knew] of and diardfed] an excessive risk to [plaintiff's]

health ...” Farmer v. Bmmnan, 511 U.S. 825, 837 (1994).

Here plaintiff's allegations as to defend&® Kaur, if liberallyconstrued and presumed
true, are sufficient to state an Eighth Amendnt@aim of deliberate indfierence to plaintiff's

medical condition, i.e. scabie§ee Hospital Bldg. Co. v. Rex Hospital Trustees, 425 U.S. 73

740 (1976). This claim should proceed. Howetlex,undersigned further recommends that
renewed Eighth Amendment claims againstvpyusly dismissed defendants Nanganama and
Byers be dismissed from the third amended complairthe reasons this court identified in pri
Findings and Recommendations which were adbpyethe District Judge. See ECF Nos. 107
103, 47, 45.

B. ConspiracyClaim

A conspiracy claim brought under sectt®83 requires proof of “an agreement or

meeting of the minds to violate constitutibnghts,” Franklin v. Fox, 312 F.3d 423, 441 (9th

Cir. 2001) (quoting United Steel Workers of Am. v. Phelps Dodge Corp., 865 F.2d 1539, 1
3
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41 (9th Cir. 1989) (citation omitted)), and anuattdeprivation of constitutional rights, Hart v.
Parks, 450 F.3d 1059, 1071 (9th Cir. 2006) (qupivoodrum v. Woodward County, Oklahom

866 F.2d 1121, 1126 (9th Cir. 1989)). “To be lialdach participant in thconspiracy need no
know the exact details of the plan, but each ppgmt must at least share the common objecti

of the conspiracy.”_Franklin, 312 F.3d at 4@fuoting United Steel Workers, 865 F.2d at 154

The mere statement that defendants acted “in cBrareiout of retaliaton” is not sufficient to
state a claim. “Threadbare recitals of éhements of a cause attion, supported by mere

conclusory statements, do not sufficédshcroft v. Igbal, 556 U.S. 662, 678 (2009).

Here, plaintiff's allegations of a conspirai@jl to state a claim upon which relief may b

granted. First, there is absolutely no indimatof any agreement between defendant NP Kaur

any other medical personnel at CSATF-SP. Meirg employment by the California Departmé

of Corrections and Rehabilitation is not suffidiém establish the common objective required for

a conspiracy. Additionally, the named indivadsiwith whom defendant NP Kaur allegedly
conspired have already been dismissed framlélwsuit._ See ECF Nos. 107, 103, 47, 45. A
conspiracy cannot exist if only one persomislved. For thesesasons, the undersigned
recommends that the conspirazdgim be dismissed with gudice from the third amended
complaint. Leave to amend is not appropriatiis circumstance dabe conspiracy allegation
lacks merit entirely, the defects cannot be cured,lecause plaintiff has already been affords

leave to amend on two prior occasions. BEE Nos. 53, 67; see also Metzler Inv. GMBH v.

Corinthian Colleges, Inc. 540 F.3d 1049, 1Q9th Cir. 2008); Lopez v. Smith, 203 F.3d 1122

1129 (9th Cir. 2000).

IT IS HEREBY RECOMMENDED that

1. Plaintiff's conspiracy claim alleged the third amended complaint be dismisse
with prejudice for failure to statecdaim upon which relief may be granted;

2. Plaintiff's renewed Eighth Amendmeriaims against defendants Nanganama
Byers be dismissed with prejagi pursuant to the previous orslef this court, ECF Nos. 47,

107;

3. If the District Judge adopts thdsedings and recommendation, defendant shall
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file a response to plaintiff's third amendeaimplaint alleging an Eighth Amendment claim
against defendant NP Kaur, within thidgys from the date of said adoption.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuarth® provisions of 28 U.S.C. § 636() Within twenty one days
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudlge’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fieen days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: November 22, 2013 _ .
mr;_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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