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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

GREGORY NORWOOD, No. 2:09-cv-2929 JAM AC P
Plaintiff,
V. ORDER

NANGANAMA, et al.,

Defendants.

On April 22, 2015, this court ordered the partie advise whether they agreed to the
undersigned serving as the settlement judgeisnctise. ECF No. 136. Since defendant has
waived the disqualification of the undersigne€fENo. 137), another magistrate judge has b
randomly assigned for purposes of conductisgtdement conference. The settlement
conference will be set to occur at the U. S. District Court, 501 | Street, Sacramento, Califo
95814 in Courtroom 8 before Magistrate Judge Edmund F. Brennan on August 6, 2015, at
a.m. A separate order and writ of habeas coagugstificandum will issue concurrently with
this order.

Although this case is currently schedufeda settlement confence, the court will
proceed with scheduling a trial to prevent gatathe event the settlement conference is
unsuccessful. The parties will bequired to file pretrial stements in accordance with the

schedule set forth below. As set forth in thisrt's initial scheduling order, in addition to the
1

. 139

not

2en

nia

10:0(

Dockets.Justia

.com


http://dockets.justia.com/docket/california/caedce/2:2009cv02929/199298/
http://docs.justia.com/cases/federal/district-courts/california/caedce/2:2009cv02929/199298/139/
http://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

matters already required to be addressed in #teigdrstatement in accordance with Local Rul
281, plaintiff will be required to make a particutsd showing in the pretrial statement in orde
to obtain the attendance of witnesses. PHRistadvised that failure to comply with the
procedures set forth below megsult in the preclusion of amnd all withesses named in the
pretrial statement.

At the trial of this case, the plaintiff mus¢ prepared to introduce evidence to prove e
of the alleged facts that support ttiaims raised in the lawsuit. fyeneral, there are two kinds
trial evidence: (1) exhibits ar{@) the testimony ofvitnesses. It is thelaintiff's responsibility
to produce all of the evidence taope the case, whether that evidens in the form of exhibits
or witness testimony. If the ptaiff wants to call witnesses testify, plaintiff must follow
certain procedures to ensure that the withesgebe at the trial and available to testify.

l. Procedures for Obtaining Attendancdmdarcerated Withesses Who Agree to

Testify Voluntarily

An incarcerated witness who agrees voluhtao attend trial togive testimony cannot
come to court unless this court orders the waatesther custodian tpermit the witness to be
transported to court. This court will not igssuch an order unless it is satisfied that:

1. The prospective witnesslling to attend;
and
2. The prospective witness hasuat knowledge ofelevant facts.

With the pretrial statement, a party iméing to introduce the tésiony of incarcerated

witnesses who have agreed voluntarily to atteedrial must serve and file a written motion fg
a court order requiring that such witnessebioeight to court at the time of trial.
Themotionmust:
1. State the name and adsfref each such witness;
and
2. Be accompanied by affidavits showingtteach witness isilling to testify
and that each witness has ackrawledge of relevant facts.

The willingness of the prospective watgs can be shown in one of two ways:
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ways:

specifying which prospective wiisses must be brought to couLibsequently, the court will

issue the order necessary to cause the witcessddian to bring the witness to court.

I
I

1. The party can swear by affidavit that the prospective witness has informef the
party that he or she is willing to tédg voluntarily without being subpoenaed. The

party must state in the affidavit whendawhere the prospective witness informed
the party of this willingness;

Or

2. The party can serve and file an affidlaworn to by the prospective witness,|in
which the witness states that he og shwilling to testify without being
subpoenaed.

The prospective witness’ actual knowledgeadévant facts can be shown in one of two

1. The party can swear by affidavit that the prospective witness has actual
knowledge. However, this can be damdy if the party has actual firsthand
knowledge that the prospective withess wagyewitness or agar-witness to the
relevant facts. For example, if an incident occurred in the plaintiff's cell and,|at
the time, the plaintiff saw that a cellmate was present and observed the incident,
the plaintiff may swear to theelimate’s ability to testify.
Or

2. The party can serve and file an affidaworn to by the prospective witness in
which the witness describes the releviacts to which therospective witness
was an eye- or ear-witness. Whether tifidavit is made by the plaintiff or by the
prospective witness, it must be specd#lwout what the incident was, when and
where it occurred, who was present, and tlosvprospective witness happened|to
be in a position to see or to hearawbccurred at the time it occurred.

The court will review and rule on the naifor attendance of incarcerated witnesses,
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[l Procedures for Obtaining Attendancdmdarcerated Witnesses Who Refuse to

Testify Voluntarily

If a party seeks to obtain the attendancecdrcerated witnesses who refuse to testify
voluntarily, the party should submit with the praitstatement a motion for the attendance of
such witnesses. Such motion should be in tha fdescribed above. In addition, the party mu
indicate in the motion that the incarcerated witnesses are not willing to testify voluntarily.

[I. Procedures for Obtaining Attendance of Unincarcerated Witnesses Who Agr

Testify Voluntarily

It is the responsibility afhe party who has secured anngarcerated witness’ voluntary
attendance to notify the witnesstbe time and date of trialNo action need be sought or
obtained from the court.

V. Procedures for Obtaining Attendancddfincarcerated Witnesses Who Refuse

Testify Voluntarily

If a prospective witness is not incarceragett] he or she refuses to testify voluntarily,

earlier than four weeks and rlater than two weeks before frithe party must prepare and

submit to the United States Marshal a subpdensaervice by the Marshal upon the witness.
Also, the party seeking the witness’ presencstrtender an appropriasem of money to the
witness through the United Stafdarshal. In the case of amincarcerated witness, the

appropriate sum of money is the daily witnfsss of $40.00 plus the wigiss’ travel expenses.

A subpoena will not be served by the United States Marshal upon an unincarcerate
witness unless the subpoenads@mpanied by a money order made payable to the witness

the full amount of the witnesf’avel expenses plus the dail§tness fee of $40.00. As noted

earlier, because no statute authesithe use of public funds foree expenses in civil cases, the

tendering of withess fees and tehexpenses is required everthé party was granted leave to
proceed in forma pauperis.

Good cause appearing, pursuant to FediR.P. 16(b), THIS COURT ORDERS AS
FOLLOWS:

1. Discovery is closed.
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2. Law and motion is closed.

3. The parties are hereby notified th&edtlement Conference has been SET for Aug
6, 2015, at 10:00 a.m. in Courtroom 8 beforegidtaate Judge Edmund F. Brennan. The part
are directed to submit confidential settlent conference statements via e-mail

(efborders@caed.uscourts.g@r by mail to chambers seven (7) days prior to the settlement

conference. Any settlement satents sent to the court by ilrghould indicate on the envelope
and on the face of the statemdwdt it is a confidential comamication to Magistrate Judge
Edmund F. Brennan. Such statements ar&ereib be filed with the clerk nor served on
opposing counsel. The parties may agree, qrto@erve each othavith the settlement
statements. Each party is reminded of the remerd that it be represented in person at the
settlement conference by a person able to despbthe case or fully &oorized to settle the
matter at the settlement conferenceaoy terms._See Local Rule 270.

4. If the settlement conference is unsuccespfalntiff shall file and serve his pretrial
statement and any motions necessary to obtaiatteedance of witnesses at trial on or before
September 28, 2015. Defendants shall file thetr@l statement on or fiwe October 12, 2015
The parties are advised that failure to filpratrial statement may result in the imposition of
sanctions, including dismissal of this action.

5. Pretrial conference (as described in Lédale 282) is set in this case for October 1
2015, before the magistrate judge. The pretaalference shall be comcted on the file only,
without appearance by either party.

6. This matter is set for jury trial before the Honorable John A. Mendez on January
2016, at 8:30 a.m. in Courtroom 6.

DATED: May 18, 2015 : ~
m’z———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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