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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | GREGORY NORWOOD, No. 2:09-cv-2929 JAM AC P
12 Plaintiff,
13 V. ORDER
14 | NANGANAMA, et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding peowith a civil rights action pursuant to 42
18 | U.S.C. § 1983. Currently befotlee court is plaintiff's renewenhotion for an expert witness.
19 | ECF No. 145. Defendant has responded (EGFI¥6) and plaintiff has replied (ECF No. 146).
20 Plaintiff's surviving claim aginst defendant Kaur is thslhe deliberately misdiagnosed
21 | him when she examined him in July 2009 because she believed that a correct diagnosis of scab
22 || would create civil liability against the mediaépartment. ECF No. 108 at 3, 7, 10-11; ECF No.
23 | 110; ECF No. 111. Plaintiff previously moved &gpointment of an expedermatologist early
24 | inthis case. ECF No. 20. That request desied because an expert witness was deemed
25 | unnecessary at that early stage. ECF No. 45 alrilight of the impending trial, plaintiff has
26 | again moved for an expert withaaghis case. ECF No. 145.
27 Plaintiff seeks a dermatology expert taexne him with an ultraviolet light and
28 | microscope “in an attempt to detect eggs, fecebnew or old burro[w]ing etc.” 1d. Although
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plaintiff specifies an expert anlde cost for that expert conduagian examination, he states that
any expert appointed by the cowduld be acceptable. Id.; EQ¥o. 147. Defendant objects ta
the request on the grounds that plaintiff's current condition has little bearing on his claims jn this
case; he is seeking an advocate, not a neutrattegpe he has the means to pay for an expert.
ECF No. 146.

Federal Rule of Evidence 706 authorizes the mypp@nt of a neutral gert witness, with
expenses shared by the parties. The appointofiemt independent expesitness pursuant to

Rule 706 is within the court’s sitretion, Walker v. American Hon&hield Long Term Disability

Plan, 180 F.3d 1065, 1071 (9th Cir. 1999), and maypbeoariate when “scientific, technical, g

-

other specialized knowledge wikksist the trier-of-fact to und&and the evidence or decide a

fact in issue,” Ledford v. Sullivan, 105 F.3d 38%8-59 (7th Cir. 1997). However, the statute

authorizing plaintiff's in formgauperis status does not autherihe expendituref public funds

for expert witnesses. See 28 U.S.C. § 19Hstder v. Odel, 890 F.2d 210, 211-12 (9th Cir.

1989) (per curiam) (expenditure pdiblic funds on behalf of indigehtigant is proper only wher
authorized by Congress); Boring v. Kozakiewi833 F.2d 468, 474 (3drCL987) (no provision

to pay fees for expert witnesses). The federaltsdwave uniformly held #t an indigent prisoner
litigant must bear his own costs of litigation¢liding witnesses. Tedder, supra, 890 F.2d at P11
(in forma pauperis statute, 28 U.S.C. § 1915, doeautbbrize waiver of fees or expenses forlan

indigent’s witnesses).

In this case, it appears thaapitiff is seeking to have theurt appoint an expert witnes

\"2

to advocate on his behalf. However, even ifngl#iis truly seeking aneutral expert, the court

does not find that the issues in this casecamplicated such thatéhtestimony of a neutral

14

expert would be warranted. Moreover, as ddént points out, her alleged conduct took place
over six years ago and plaintiffdiaot provided any evidence tlaat evaluation of his current
condition would have any relevance to his conditiarysiars ago. Even if an expert could detect
evidence of old infectionghere is nothing to indicate that tdate of those infections could be
identified with the accuracy necessary to leisth that plaintiff hd scabies when he was

examined by defendant Kaur in July 2009. Ritis request for appointment of an expert
2
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dermatologist pursuant to Federal Ruldgidence 706 will therefore be denied.

Plaintiff's request is alseeasonably construed as a requiestppointment of a medical
expert on plaintiff's behalf . loontrast to the proceduresden Federal Rule of Evidence 706,
the expenses of an expert retained on behalf of a prisoner litigant may be recovered if
preauthorized and arranged muasel appointed by this cour®so Bono Panel. The United
States Supreme Court has ruled thatrict courts lack authorityp require counsel to represent

indigent prisoners in 8 1983 cases. MallartUnited States DisCourt, 490 U.S. 296, 298

(1989). In certain exceptional circumstances, the district court may request the voluntary

assistance of counsel pursuant to 28 U.8.0915(e)(1)._Terrell v. Brewer, 935 F.2d 1015, 1(

(9th Cir. 1991); Wood v. Housewright, 900 F.2d 1332, 1335-36 (9th Cir. 1990).

“When determining whether ‘exceptional circuarstes’ exist, a coumiust consider ‘the
likelihood of success on the meritsvasll as the ability of the [piatiff] to articulate his claims

pro sein light of the complexity of the legal issues involved.” Palmer v. Valdez, 560 F.3d ¢

970 (9th Cir. 2009) (quoting Weygandt v. LoGi,8 F.2d 952, 954 (9th Cir. 1983)). The burd

of demonstrating exceptional circumstances itherplaintiff. 1d. Circumstances common to
most prisoners, such as lack of legal edooatnd limited law library access, do not establish
exceptional circumstances thabwld warrant a request for volamy assistance of counsel. In
this instance, the court does not find the issues to be so complex that plaintiff will be unab
articulate his claims. Moreover, plaintiff's requést an expert to tey regarding his current
condition does not constitute exceptional circumstances warragpantment of counsel. Thg
court will therefore decline to appoint counsel.

The court notes that defendardahrgues that plaintiff has the means to pay for an e
and no longer meets the requirements for in fopauperis status (ECF No. 146 at 5, 7), whic
would weigh against appointment of counseltf@ purpose of obtaining an expert witness.
However, counsel does not provide the court it specifics that would allow a finding that
plaintiff can afford either counsel an expert withess. Theuwrt declines to accept counsel’s
conclusory assertion that pléfifino longer qualifies to procead forma pauperis (id. at 7, § 3)

as evidence of plaintiff's ability tpay for his litigation expenses.
3
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Because the remaining issues in this cas@@reo complex as to require the appointm
of a neutral expert and plaintiffas not established that the pugpés which he seeks an exper

witness would have any relevance to the issu#isisncase, plaintiff's motion for appointment g

an expert will be denied and the court will appoint counsel for the purpose of retaining an

expert witness.

Accordingly, IT IS HEREBY ORDERED thatlaintiff’'s motion for an expert witness

(ECF No. 145) is denied.
DATED: November 18, 2015

Mn——— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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