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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | KIRK DOUGLAS WILLIAMS, No. 2:09-cv-2968 JAM CKD P
11 Petitioner,
12 V. FINDINGS AND RECOMMENDATIONS
13 | KEN CLARK,
14 Respondent.
15
16
17 Petitioner is a state prisor@oceeding pro se with a petiti for a writ of habeas corpus
18 | pursuant to 28 U.S.C. § 2254. This action prdsem the First Amended Petition filed October
19 | 27,2011. (ECF No. 56 (“Ptn.”).) He chaltges a 2006 judgment of conviction in the
20 | Sacramento County Superior Court for felony spbabuse and related charges, for which he
21 | was sentenced to a total of fifteen years agttenonths in prison. Respondent has filed an
22 | answer to the petition, and petitier has filed a traverse. (EGIs. 85, 104.) For the reasons [set
23 | forth below, the undersigned will remmend that the petition be denied.
24 BACKGROUND
25 | I. Facts
26 In its affirmation of the judgment orppeal, the California Court of Appeal, Third
27 | Appellate District, summarizedeatevidence at trial as follows:
28
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In the early morning of Aprill6, 2006, MartinCrosby, a deputy
sheriff, was patrolling La RiverBrive when he saw a woman at a
pay phone. She appeared distrdsshe had no shoes on and her
dress was torn. The woman wealling 911 to report that her
husband, defendant, had beat her.

Deputy Crosby took the woman, Vani Williams, to her apartment.
Her two children were there, bmot defendant. Deputy Crosby
found several things that corroborated Vani's story. She told him
defendant beat her with a broonmdée and a bat. He found a bent
broom handle and a child's baselizdt. Vani reported defendant
grabbed the phone and hid it. Dgp@rosby found it stuffed under
the couch cushions.

Vani had injuries; Deputy Crosby ticed a black eye, swelling and
bruising on both arms and a verydlen left wrist. He arranged
for WEAVE, a domestic violence sece provider, to interview her
and provide shelter.

Vani Williams testified she was married to defendant and they had
two children. FN1 On April 15, ghplanned to take the children to

an Easter egg hunt. Defendant dmt want her to take their son.
When she returned, defendant demanded to know where she had
been and with whom. He told hiee knew she was cheating. Later
defendant called her *“[blitch, wher low life whore, stupid,
ignorant.” He beat her on her faged kicked her legs and thighs.
She tried to call 911, but defemdapulled the plug on the phone
and took it with him. He stoppéter from leaving by blocking the
doorway.

FN1. Shortly after her testimony dpn, Vani refused to answer
guestions and wanted to “pleacetkifth.” She did not want to
testify against defendant. The tapeher 911 callto police, in
which she said her husband was high on cocaine and drunk and
beating her, was played to the jury. The court warned defendant
against intimidating the witnessteputies saw defendant motion
“stop” when Vani was testifying.

Defendant went to the store to gebre beer. He told his wife he
would beat her up when he finishé beer. He td her he would

kill her and that he would hit havith the bat unt she could not
move. Vani was scared and felleep on the couch. She awoke to
someone hitting her. Defendant hit her with a broom stick. When
defendant went to the bathrooshe ran out to a pay phone. She
had a black eye and her arms, legjsest and feet were swollen.
The jury was shown photagohs of her injuries.

After the incident Vani went to safe house with her children. One
week later she learned from a niece that defendant was having a
garage sale and selling her possessi She contacted the police to
accompany her to her house. Defendant was inside and the police
took him into custody.

Vani also testified to prior incidesbf domestic violence. On April
2, defendant thought she was cheatiftg pulled her into the back
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room and they hit each other. When the phone bill came, only
defendant could look at it; he checked the bills to see if Vani was
calling another man. Defendantoto most or all of her public
assistance check; when she worked she had to pay defendant to
babysit the children. One morning when she dropped her son off at
Head Start, defendant was waitinghmr car. He asked for money.
When she said no, he stopped her from getting in the car and pulled
her necklace off. A police offer arrived and chased defendant.
Defendant was taken into custodydathe necklace was recovered.
During October 2004, defendant wdutall her 20times a day,
“talking crazy.”

During defendant’s cross-examiratiof his wife, the jury learned
about several restraimg orders against defendant and allegations of
other misconduct, including an incident where defendant urinated
on his wife. The courtautioned defendant he was reading into the
record portions of police reports that were highly incriminating.

Two defense witnesses testified Vani told them defendant
threatened to kill her, the children and himself. Defendant's sister,
Cynthia Hill, testified that ding a period when Vani had a
restraining order against defendant, she came to Hill's house
although defendant was there. Valii not appear frightened of
defendant. She stuck out her toeagnd taunted defendant that he
could not come near her. Hillasimed Vani did not want to testify
and said there were a lot of false things in the police report. Vani
said she was pressured by the district attorney.

Hill also testified that defendant came to her house “high as a kite.”
She had called 911 when defendaas released on bail, telling the
operator defendant was on a rampageé going to do damage to his
wife. Tapes of phone calls between defendant and Hill were
played. In one call, defendant tefis sister he has to have plan A

or B. In a worst case scenartbe victim could say the incident
happened one week before and there would be no “corpus delexi
(sic) because the crinveas reported on this dateln another call,
defendant told his sister hechaeen reading the law and found a
case where the witness took thétki The proceeding was stopped
and the witness was granted immunity. Then she said she lied
because she was mad at the defahdad the case was dismissed.
He asked his sister, “Do you understand the case I'm telling you
about? ... | can't say nothing on these phones but | can just tell you
about a case | read.”

Defendant’s niece provided atiba for defendant. She testified
defendant and his son were at her house from 10 or 11 o'clock the
night of April 15 unil the next day.

Defendant also called Elaine h®ur, a nurse pratibner, as an
expert witness, in an attempt toosv the bruises on Vani were old.
Icenhour testified the black and blaepurplish color of bruises can
appear instantly. The significant swelling indicated a significant
amount of soft tissue trauma. Theiising was im linear pattern,
indicating Vani was struck with a long object. Vani's elevated white
blood count was consistent witinflammation and trauma.
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Icenhour had no doubt the injurie®re from acute trauma.

During the course of the trial, d@dant repeatedly violated court
orders. The court found him “miulative and abusive.” The
court held defendant in contgton five different occasions.

People v. Williams, 2008 WL 3970537, at **1-3 (CApp. 3 Dist., Aug. 27, 2008), also at Lod.

W7

Doc. 5! The facts as set forth byetlstate court of appeal are presumed correct. 28 U.S.C.

2254(e)(1).

[I. Procedural History

Following a jury trial in the Sacramen@ounty Superior Court in 2006, at which
petitioner represented himself, he was convictefdur felonies: spousabuse resulting in a
traumatic condition (Cal. Penal Code § 273.5(a@3sault with a dedweapon (§245(a)(1));
false imprisonment (8 236); and making crimittakats (8 422). Fgurposes of California’s
Three Strikes law and repeat offender law,jting also found true a 1979 prior conviction for
attempted robbery. (88 667(b)-(i)), 667(alQlerk’s Transcript (CT) 401-403, 594-97; 1 Recard
of Transcript (RT) 72a.) Theiat court sentenced petitioner taadal of fifteen years and eight
months in state prison. (Lod. Doc. 1; CT 706-707; RT 1597-98.)

Petitioner appealed thedgment. On August 28, 2008, the California Court of Appeal,
First Appellate District, affirmed the judgnten a reasoned opinion. (Lod. Doc. 5.) On
November 12, 2008, the California Supremeai@denied review. (Lod. Doc. 7.)

On June 12, 2008, petitioner filed a habedsipe in the Contra Costa County Superio

Court, challenging the validity of his 1979 conwacti (Lod. Doc. 8.) The petition was denied|as

—F

untimely (Lod. Doc. No. 9), and subsequent petiti@ising this claim were denied in the cour
of appeal (Lod. Doc. No. 13) and Califhia Supreme Court (Lod. Doc. No. 15).

On October 13, 2009, petitioner filed a habgetstion in the Sacraento County Superior
Court, Case No. 09F07776, raisingtsen claims, nearly all of vith are included in the instant

petition. (Lod. Doc. 16.) On November 19, 200®, shuperior court denied the petition in a

! Lodged Documents refer to those documéadged by respondent on July 12, 2012. (ECF No.
86.)

2 References are to the CalifornianBeCode unless otherwise indicated.
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reasoned opinion. (Lod. Doc. 17.)

On January 16, 2010, petitioner filed a haljestgion in the Califonia Court of Appeal,
Third Appellate District, Case No. C063844, magseighteen claims, nearly all of which are
included in the instant petitionLod. Doc. 18.) The court @ppeal denied the petition on
January 28, 2010. (Lod. Doc. 19.)

On March 24, 2010, petitioner filed a habeas petition in the Qaif@upreme Court,
Case No. S18192, raising twenty-one claims, twentyloth are included ithe instant petition.
(Lod. Doc. 20.) On November 23, 2010, the Calif@®@upreme Court denied the petition with
citation to_In re Clark, 5 Ca#ith 750 (1993). (Lod. Doc. 23.)

On October 23, 2009, petitioner filed a federal halpetison in this court. (ECF No. 1.
On June 10, 2010, the court granted petitionmosion to stay the proceedings pending
exhaustion of claims in statewt. (ECF No. 19.) On Qaber 27, 2011, he filed the operative
first amended petition. (ECF No. 56.)

ANALYSIS

|. AEDPA

The statutory limitations of federal courts’ powerissue habeas corpus relief for persons

in state custody is provided by 28 U.S.C. § 2254, as amended by the Antiterrorism and Effective

Death Penalty Act of 1996 (AEDPA). The text®2254(d) states: An application for a writ of

habeas corpus on behalf of a person in custodyipntgo the judgment @ State court shall not

be granted with respect to any claim that wgsdidated on the merits in State court proceedipngs

unless the adjudication of the claim-

(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgaestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

® Petitioner previously filed six ber habeas petitions in the Catifia Supreme Court. He also
filed other habeas petitionstine superior and appellate couptsor to filing the petitions
described above._(See ECF No. 85 at 24, fn. 2, 3, 4.)

5
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As a preliminary matter, the Supreme Cdas recently held and reconfirmed “that §
2254(d) does not require a state ¢aargive reasons before itedsion can be deemed to have

been ‘adjudicated on the merits.””_HarringterRichter, 131 S. Ct. 770, 785 (2011). Rather,

“when a federal claim has been meted to a state court and thatstcourt has denied relief, it
may be presumed that the state court adjudidatedlaim on the merits in the absence of any
indication or state-law procedunatinciples to the contrary.ld. at 784-785, citing Harris v.
Reed, 489 U.S. 255, 265 (1989) (presumptionmkdats determination when it is unclear

whether a decision appearingrést on federal grounds wasaided on another basis). “The

presumption may be overcome when there is retmstinnk some other explanation for the state

court’s decision is morkkely.” Id. at 785.
The Supreme Court has set forth the operataedstrd for federal habeas review of sta

court decisions under AEDPA as follows: difpurposes of § 2254(d)(1), ‘an unreasonable

application of federal law is different from arcorrect application diederal law.” Harrington,

supra, 131 S. Ct. at 785, citing Williams v. Tayl529 U.S. 362, 410 (2000). “A state court’s

determination that a claim lacks merit precludes federal habkafsso long as ‘fairminded
jurists could disagree’ on the correctnesthefstate court’s decan.” 1d. at 786, citing

Yarborough v. Alvarado, 541 U.852, 664 (2004). Accordingly, “a habeas court must

determine what arguments or theories suppated could have suppodp the state court’s
decision; and then it must ask whether it isgide fairminded jurists add disagree that those
arguments or theories are inconsistent with thdihg in a prior decisiowf this Court.” _Id.
“Evaluating whether a rulepplication was unreasonable rags considering the rule’s
specificity. The more general the rule, the mlesvay courts have in reaching outcomes in
case-by-case determinations.” Id. Emphasizirgstringency of this standard, which “stops
short of imposing a complete bar of federal court relitigation of claims already rejected in S
court proceedingsl,]” the Supreme Court has cautidhat “even a strong case for relief does

mean the state court’s contrary conclusion wagasonable.” 1d., citing Lockyer v. Andrade,

538 U.S. 63, 75 (2003).
i
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The undersigned also finds that the same dederes paid to the factual determinations
state courts. Under § 2254(d)(®ctual findings of the state cdsirare presumed to be correct
subject only to a review of theeord which demonstrates that thetual finding(s) “resulted in :
decision that was based on an unreasonable datgiom of the facts in light of the evidence
presented in the state court proceeding.” lk@sano sense to interpret “unreasonable” in §
2254(d)(2) in a manner different from that sanwd as it appears in § 2254(d)(1) — i.e., the
factual error must be so apparent that “faimd@d jurists” examining the same record could ng
abide by the state court factuatelenination. A petitioner mushow clearly and convincingly
that the factual determination is unreasonallee Rice v. Collins, 546 U.S. 333, 338 (2006).
The habeas corpus petitioner bears the bunfldemonstrating the objectively unreasonable
nature of the state court decision in lightohtrolling Supreme Cotuauthority. Woodford v.
Viscotti, 537 U.S. 19 (2002). Spécally, the petitioner “must shothat the state court’s ruling
on the claim being presented in federal court wdadang in justificatiorthat there was an err
well understood and comprehended in existing law beyond any possibility for fairminded

disagreement.”_Harrington, supra, 131 S. Ct88-787. Clearly establishetiw is law that has

been “squarely addressed” by the United Statggeme Court. Wright v. Van Patten, 552 U.5.

120, 125 (2008). Thus, extrapolations of setid@dto unique situations will not qualify as
clearly established. $e.g., Carey v. Musladin, 549 U, 76 (2006) (established law not

permitting state sponsored practices to injeas lmto a criminal proceeding by compelling a
defendant to wear prison clothing or by enassary showing of uniformed guards does not
qualify as clearly established law when spectatmoaduct is the alleged causkbias injection).
The established Supreme Court authorityeexdd must be a pronouncement on constitutiong
principles, or other controlling federal law,@sposed to a pronouncemenistatutes or rules

binding only on federal courts. Ean. Packer, 537 U.S. 3, 9 (2002).

The state courts need not hated to federal authority, @ven have indicated awarens
of federal authority in arrivingt their decision. _Early, supa37 U.S. at 8. Where the state
courts have not addressed tloastitutional issue in dispute any reasoned opinion, the federa

court will independently neew the record in adgication of that issue‘lndependent review of
7
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the record is not de novo revief/the constitutional issubut rather, the only method by whicl
we can determine whether a silent state cdectsion is objectively ueasonable.” Himes v.
Thompson, 336 F.3d 848, 853 (9th Cir. 2003).

“When a state court rejects a federal claithout expressly addressing that claim, a
federal habeas court must presume that the fleclaran was adjudicated on the merits — but th

presumption can in some limited circumstances be rebutted.” Johnson v. Williams, 133 S

1088, 1096 (2013). “When the evidence leads verylgleathe conclusion that a federal clain
was inadvertently overlooked in state court, 8@} entitles the prisoméo” de novo review of
the claim. _Id. at 1097.

[l. Procedural Bar

The court first addresses respondent’s cordarthat most of the twenty-five claims in
the petition are procedurally tsad. This argument concerns the twenty claims listed in the
instant petition as Claims 1-A, 1-B, 3, 6, 7, and 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 2(C
22, and 23.

These twenty claims correspond to the folltg claims in petitioner’s state habeas
petition: I-A, I-B, XVII, 2-A, 2-B, I, IV, V, VI, VII, VI, IX, X(A), X(B), XI, XII, XIlI, XIV,

XV, and XVI. (See Lod. Doc. 20.) As statedove, the California Supme Court denied this
petition on November 23, 2010, with a citation tadérClark, 5 Cal. 4t 750 (1993). (Lod. Doc.
21.)

Respondent argues that nineteéthe instant claims (all except Claim 3) are procedu
barred because they were rejected on the independent and adequate grounds of success
and untimeliness. As a general rule, “[a] fetlbebeas court will not review a claim rejected |
a state court if the decision ohft state] court rests on a stie ground that is independent of

the federal question and adequate to suppenjuitigment.”_Walker v. Martin, 562 U.S. 307, 1

S. Ct. 1120, 1127 (2011). Procedural default cay bloick a claim from federal habeas reviev
if the state court, “clearly arekpressly states that its judgmeests on a state procedural bar.’
Harris v. Reed, 489 U.S. 255, 263 (1989).

1
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In denying petitioner’s state habeas petitithe California SupreenCourt cited In re
Clark without pin cites. (Lod. Doc. 21.) Chadiscusses several procedural bars used by
California courts. One portion @flark pertains to the staterban successive petitions, while

another concerns the state bar untimeliness. _See Bodnar v. Davis, 2014 WL 794575, *19-

(C.D. Cal. 2014) (collecting casespnly one of these — untimeéias —is clearly an adequate a
independent bar for purposes of proceddedault. See Walker, 131 S. Ct. at 1127-31
(California’s timeliness bar meets “independent adequate” criteria so as to preclude federe
habeas review).

The Ninth Circuit has held that “a procedwlafault based on an ambiguous order tha
does not clearly rest on an independent andusdecstate ground is nstifficient to preclude

federal collateral review.” Lambright v.ésart, 241 F.3d 1201, 1205 (9@r. 2001) (internal

guotation omitted); see also Koerner v. Griga8 F.3d 1039, 1052 (9th Cir. 2003) (when a s

court order invokes multiple procedural bars withspecifying which barare applied to which
claims, and the federal court is unable to resdhe ambiguity, the state order will not support

procedural default); Washington v. Cami®88 F.3d 832, 833—34 (9th Cir. 2000) (reversing

dismissal of habeas petition where Californigpi®me Court invoked two state procedural bar
without specifying which rule applied to whiclaim and one of the two bars was not an
independent and adequate state bar).

Respondent argues that “[e]ven if the Galiia Supreme Court’s citation to Clark is
interpreted as a denial based on successivermss, #ie procedural barssll independent and
adequate.” (ECF No. 85 at 29.) Responddsud asserts that ooim — Claim 18 — was
previously barred for untimeliness. (Id. at 3lhe court need not resolve these procedural
default issues, however, as it will proceed toew petitioner’s claims on the merits. See

Lambrix v. Singletary, 520 U.S. 51825(1997) (noting that, in theterest of judicial economy,

courts may resolve easier matters where complicated procedural default issues exist).
i
i
i
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[1l. Petitioner's Claims

1-A. Self-Representation at Trial

Petitioner claims the trial court erred whegranted his request to represent himself a
trial, as petitioner was visually handicapped. (Ptn. af 1ReYitioner assertsat he is legally
blind and cannot read written material withthu¢ aid of a magnifier, cannot evaluate trial
exhibits or view the participants in the coadm, and cannot see clearly even with corrective
lenses. (Id. at 20.) Petitioneachs that the trial court violatl his Sixth Amendment right to
counsel, as he should not have been permhitteepresent himself._(Id. at 21-22.)

A. Standard of Review

Preliminarily, the court addsses the standard of revieRetitioner first presented this
claim in a habeas petition filed the Sacramento County SummerCourt in October 2009. The
superior court denied the claim on procedgralunds and, alternatively, on the merits.
Subsequently, the California Supreme Court dethedetition presenting this claim with a
citation to_In re Clark.

If no state court has adjwdited a federal claim on the merits, the federal court must

review the claim de novo. Cone v. Bell, 556 189, 472 (2009); see also Pirtle v. Morgan, 3

F.3d 1160, 1167-68 (9th Cir. 2002) (holding thahdeo standard of review rather than the

deferential standard of § 2254(d) applies where state courts never reached merits of habe
claim). The presumption that a state courtd@jadicated a claim on the merits applies “in the
absence of any indication or state-law procedural principles to the contrary.” James v. Ry

F.3d 911, 915 (9th Cir. 2013) (quoting Harrimgtv. Richter, 131 S. Ct. 770, 785 (2011)).

Here, by citing In re Clark, the CalifornBupreme Court indicatdtat it was denying
petitioner’s claims on state-lawqaredural principles. Thus, evémough the superior court rule
on the merits of the claims, de novo reviewrigper. _See Ryan, 733 F.3d at 915; see also

Berkley v. Miller, 2014 WL 2042249, *5 (C.D. Cal. Ap2, 2014) (“The Courwill not disregard

the California Supreme Court’squedural denial anldok through it to the més decisions of

* Citations refer to page numbessined by the court’s docketing system.
10
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the San Bernardino County Superior Court andxhkgornia Court of Appeal . . . The relevant
state decision for purposes of the Court’s habeasw is the proceduralenial by the California

Supreme Court. . . . [Thus the Court will rewi the[] claims de novo.”). But see Conner v.

Lewis, 2014 WL 4348460, *2 (N.D. Cal. Sept2®14) (superior court decision entitled to
AEDPA deference where CalifoanSupreme Court denied gith on procedural grounds).

The mere fact of constitutional erromist by itself enough to justify habeas relief.
Rather, on collateral attack a constitutional trraberequires relief only ift “had substantial ang

injurious effect or influence in determining tjugy’s verdict.” Brecht v. Abrahamson, 113 S. (

1710, 1714 (1993). The Ninth Circuit has held tkta¢ Brecht standarshould apply uniformly

in all federal habeas corpus cases und&251.” Bains v. Cambra, 204 F.3d 964, 977 (9th Cir.

2000). Moreover, even on de novo review, factugmeinations by the state court are presumed

correct and can be rebutted pbly clear and convincing evidea. Pirtle, 313 F.3d at 1168; 28
U.S.C. § 2254(e).

B. State Court Decision

Addressing this claim, the state supedourt summarized the relevant facts as folfow

a. Background Regardirigeasonable Accommodations

The court’s underlying file showso mention by petitioner at any
time before May 16, 2006 that he is legally blind and needed
accommodations. Indeed, the transicaf the preliminary hearing
that was held one week befotteen, on May 9, 2006, shows not
only that petitioner failed to make any similar motion, but that
petitioner fully participated asis own counsel by rigorously
guestioning witnesses and olijag to testimony, attempting to
impeach by reading aloud from documents that he was obviously
able to read, and making varioug@ments that cited the contents

of documents and various cases atatutes. On page 82 of the
reporter’s transcript, petitioner statétht he wanted to cite Mills v.
Superior Court but could barely read the print because it was so
small, and asked the judge to read it; however, neither at that time
nor at any other time did petitier state that he was having
difficulty seeing anything at the giminary hearing because he is
legally blind and that heeed auxiliary assistance.

The court’s underlying file showthat petitioner made no mention
of needing accommodations until fieed his pretrial motion on

® This summary reflects portions thfe record filed as exhibits toetpetition. See Ptn., Exs. E,
G,H, 1, J,K, L, M, and N.
11
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May 16, 2006, just one week aftehe preliminary hearing, for
reasonable modification and accommodation of the courtroom. In
the motion, a copy of which petitioner attaches to the petition,
petitioner claimed to be handicapihend asked that all documents
served on him be in large printathhe be allowed to use a cassette
recorder for the purpose of note retrieval, that he be given a daily
transcript on the proceedings, thakidiary aids be installed in the
courtroom or alternatively thatlaisory counsel be appointed, and
that he be given more time inetlhaw library. He attached his own
declaration under penalty of pewnurattesting that he is legally
blind and has been legally blind since birth, and that he had been
certified as legally blind witin the past year by a licensed
physician.

The motion was heard by the “hencourt,” pretrial, on May 18,
2006. The court’'s blue sheet minuteder indicates that Judge
Tochterman denied the motion at that time.

One week later, on May 25, 2006, tigener filed an ex parte
motion for a medical examination of himself to establish that he is
legally blind and needs reasable accommodation of the
courtroom because he is unable to view the participants. On May
26, 2006, he filed another motion, for funds to purchase a tape
recorder to use as notes of the proceeding because he is legally
blind, and another motion, for eleatric recording or alternatively a
daily transcript of court procesdjs. On May 30, 2006, he filed a
“notice of appeal” with this courthat the court had failed to rule

on these motions, and filed a nwoti for reconsideration of his
request for reasonable accommodations due to his being legally
blind. Petitioner attaches a copy of each of these motions to the
instant petition. The court’s blugheet minute order indicates that
on May 30, 2006, Judge Tochterman, sitting in the “home court,”
denied petitioner's motion for a recording device; the underlying
file as well as petitioner’s attagtents show that Judge Tochterman
also wrote “Denied” on the other motions.

Trial commenced on July 25, @6. The court’'s yellow sheet
minute orders for the trial do not indicate any mention by petitioner
that he is legally blind and needed his motions ruled upon until
August 1, 2006, the fifth day of trial proceedings, before opening
statements were presented and trial testimony was first taken. . . .
Petitioner explained to the cauthat he had made numerous
motions in an attempt to obtaicaessibility to the courtroom due

to his disability but had been repeatedly denied in his attempts.
Petitioner then asked for a closeecit large-screen television so
that he could see the demeanompefsons including the jurors. At
that time, the court took undertsuission petitioner’s request for
accommodation for his disability. . . .

Trial continued the next day, without mention in the minute order
of the subject. However, petier attaches a copy of another
reporter’s transcript . . . at whig¢ime petitioner further argued for a
closed-circuit large-screen television, because a projector was going
to be used during the next part of the trial and petitioner claimed
that he would not be able to sebat would be projected. The court

12
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stated that it would considerghrequest, but noted that petitioner
was nevertheless able to read and had numerous documents in front
of him that he frequently read. . . .

Petitioner attaches a copy [an]other reporter’dranscript . . . in
which the court informed petitionénat the court hdhbeen unaware
until recently that petitioner waggally blind because petitioner
had been reading and writing,feeencing and cross-referencing
various files in frontof him, reading exhibits and referencing
specific paragraphs from thosehéits in askng witnesses to
recollect certain matters. The court stated that when the court
learned petitioner had a visiongem, the court requested court
personnel to assist in figuring out hoevassist petitioner, that those
persons were working on the matter, and that petitioner’s disability
did not appear to be as compelling as petitioner would have the
court believe. The court also stated that certain testimony was being
transcribed for petitioner, aneaessed the matter briefly so that
court staff could determine what could be done to assist petitioner.
Petitioner complained that hisguious motions on the matter had
been denied and that the present court had become aware of the
problem during trial but that the People had now rested and the
court still had not addressed theatter. The court responded that
petitioner had said nothing during jury voir dire, and that petitioner
was not deaf and could hear theops’ answers, and further, that
petitioner had commented on one witness’s attire, and that the court
believed that petitioner was simply trying to fray the record with
every conceivable issue that coddd raised on appeal. Petitioner
again protested that the Peoflg now had already rested, but
agreed to meet with court personnel.

On August 3, 2006, the court issued a written order that petitioner
was to have a tape recorder, a fixed camera on the jury and on the
witnesses, and that two 19-inch monitors were to be taped to
petitioner’'s counsel tabj the ruling noted thahis resolution was
discussed with petitioner and that petitioner represented that this
was satisfactory.

On August 7, 2006, petitioner filed a motion to dismiss, based on
the court’s failure to rule on his motion for accommodation until
after the People had rested atltriehe next day, petitioner asked

for a reader for assistance, and later that day the court ordered an
ADA coordinator to read transpts into a taperecorder for
petitioner. . . .

Thereatfter, the jury convicted him on the charges, and found one
prior allegation to be true.

The reporter’'s transcript for ¢hpreliminary hearing shows no
indication that petitioner had arproblem in representing himself
and fully participating in that pceeding. . .. Ashe court noted
during trial, petitioner had been fully participating in the trial and
appeared to have been fully albberead all documents at his table
and ask questions tiie witnesses.

13




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

(Lod. Doc. 17 at 1-5, 7.)

C. Analysis

Criminal defendants have a constitutional right to forgo the assestdrcounsel and to

represent themselves instead. Faretta v.@ald, 422 U.S. 806 (1975). “[T]he right of a

criminal defendant to repregdmmself at trial consists d¥vo fundamental elements. The
defendant must himself control the case presetat¢he jury, and the jury must perceive the
defendant as having such control. Subsumelase requirements isghilefendant’s right ‘to
control the organization and conterfithis own defense, to make motions, to argue points of

to participate in voir dire, tquestion witnesses, and to address the court and the jury at

aw,

appropriate points in the tridl. Savage v. Estelle, 924 F.2d 1459, 1463 (9th Cir. 1991) (quoting

McKaskle v. Wiggins, 465 U.S. 168, 174 (1984)).

In Savage, the Ninth Circuit considengbether “a trial court may deny a criminal
defendant’s right to represent himself at tnwdlere the defendant’s severe speech impedimer
renders him unable to articulate his own defénsg24 F.2d at 1460. It concluded that the trig
court’s denial of plaintiff's Fart#a right was permissible, as tefendant’s disability prevented
him from being “able and willing to abide by thdasiof procedure and cdtwom protocol.”_Id.

at 1464. The Ninth Circuit noted:

We are not imposing a requiremenéattta trial court, in granting a
defendant’s request to proceed pro se, must consider explicitly
whether the defendant is physically able to conduct his own
defense, any more than it must consider on the record whether the
defendant was willing to do sffFootnote omitted.] As described
above, this is a case where the Eargaght was denied, not granted,
and under McKaskle the denial wasmpessible. We alter not at all

the notion that one who exercises hght to represent himself and

to waive counsel may not later clathrat he was denied his right to
effective assistance obunsel. [Citations.]

Id. at 1465-66.

Here, the trial court granted petitioner’'s Reenotion to represent himself at trial, and
petitioner never asked toittvdraw that motion, even while seeking — and obtaining —
accommodations for his visual disability. Moreovpetitioner was able to read documents,

guestion witnesses, and otherwiskyfparticipate in his criminal trial. On this record, he has
14
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shown neither constitutionalrer nor prejudice. Thus this claim should be denied.

IB. Lack of Courtroom Accommodations

Petitioner claims that the trial court falléo provide “reasonable accommodations” for
visual disability during trial. He asserts tkfais violated his rights urad the Fifth, Sixth, Eighth
and Fourteenth amendments to the Congtityfout does not specify how his rights were
violated. (Ptn. at 24-33.)

Petitioner presented this claimhis state habeas petition, it was denied in a reason
opinion by the superior courSubsequently, the California Sepme Court denied the petition
presenting this claim with a citation to In@ark. For the reasons discussed above, the
undersigned reviews this claim de novo.

The state superior court summarized S concerning petitioner’s request for trial
accommodations, as set forth above.

The right of an accused in a criminal trialdwe process is, in essence, the right to a f3

opportunity to defend againsttitstate’s accusations. Chambers v. Mississippi, 410 U.S. 28

294 (1973). Title Il of the Americans with €bilities Act of 1990, 42 U.S.C. § 12101 et seq.
provides that “no qualifiechdividual with a disability shallby reason of such disability, be
excluded from participation in or be denied thadfés of the services, pgrams, or activities of

a public entity, or be subjected to discrintioa by any such entity,” including access to the

courts. 42 U.S.C. § 12132; Tennessee v. Lane, 541 U.S. 509, 532 (2004) (quoting Boddie

Connecticut, 401 U.S. 371, 379 (1971))._In Bogvich v. Sandoval, 189 F.3d 999, 1002 (9th

1999), the Ninth Circuit suggested that a pris@R&DA claim can sound in habeas corpus if if

“raises the specter of a challertgethe validity or duration ofanfinement.” _See, e.qg., Kogut v

Ashe, 592 F. Supp. 204, 208 (D. Mass. 2008) (where inmate is barred from good-time cre
program because of his disability in violatiohTitle Il, “[sJuch diseimination may form the
basis for habeas relief.”).

Here, after petitioner was able to act asdwn counsel in the preliminary hearing, his
pretrial motions for accommodations were deniekfter trial began, petitioner renewed his

request for accommodations to the trial judgleo took it under submission despite petitioner]
15
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apparent ability to read documents, questionegises, and otherwise conduct his own defens
After the prosecution rested, thatrcourt ordered that petitionamas to have a tape recorder,
fixed cameras on the jury and witnesses, andawge monitors on his counsel table. The tria
court also ordered an ADA coordinator to read trapgcinto the tape recorder for petitioner.
The jury subsequently found petitioner guilty of the charged offenses.

On these facts, petitioner has not shown tiretederal right to due process and a fair
trial was violated. Nor has he shown that a leickisual accommodations from the outset of t
“had substantial and injurious efit or influence in determining the jury’s verdict.” Brecht, 11
S. Ct. at 1714. Thus this claim should be denied.

2. Waiver of Right to Counsel

Petitioner claims that the trial court denldd Sixth Amendment right to counsel becat
the record fails to demonstrate that petitickrewingly and intelligently waived his right to
counsel when he opted to representdelf at trial. (Ptn. at 128-146.)

Petitioner raised this claim orréct appeal in the court of pgal. (Lod. Doc. 2 at 6-26.)
The court of appeal denied this claimaimeasoned decision on August 27, 2008. People v.
Williams, 2008 WL 3970537, at **3-7. Subseqtlgnthe California Supreme Court summarily
denied review of this claim. (Lod. Doc. Because the state courts denied this claim on the
merits, AEDPA review is proper.

A. State Court Decision

The state court of appeal set fothe relevant facts as follows:

At the initial arraignment, defendant was told he was accused of
inflicting corporal injury, aggravated assault, and false
imprisonment. FN2 He was also told he had the right to an
attorney. When the court asked if he could afford an attorney,
defendant responded, “Your Hononvbuld like to assert my right
under _People versus Faretta.” Defendant also waived formal
reading of the complaint.

FN2. The complaint was amended to add the charge of criminal
threats. It was later amended to add a strike prior.

The court then advised defendanthaal the right to be represented
by an attorney and asked if he ntad to give up that right.
Defendant said yes. The court advised defendant he faced five
years four months in prison afides and fees up to $20,000. The

16
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court listed several dangersand disadvantages of self-
representation.  Defendantowld be opposed by a trained
prosecutor; the judge would not assish; he would be held to the
same standards as an attorney for rules of evidence and procedure;
he could unknowingly waive imp@mt rights; he might fail to
make an adequate record for agl) he could noargue ineffective
assistance of counsel on appealnhight have difficulty contacting

and interviewing witnesses in cady; he might have difficulty
phrasing questions to witnessesmd arguments to the court.
Defendant said he understood all those things.

The court then questioned defendabbut whether hevas thinking
clearly and whether he had been untie care of a mental health
professional. The court ascertairtbdt defendant had two years of
college and could read and writdDefendant offered that he had
represented himself before and thal resulted in a hung jury. The
court cautioned defendant that hellcbnot use his ignorance of the
law to justify a continuance.

The court advised defendant of his right to an attorney and the right
to appointed counsel if he coutwt afford one. Defendant then
gave up his right to be represahtey counsel. The court accepted
the waiver of right to counsel &sowing, intelligent and voluntary.
Defendant then demanded a spe&dt and a preliminary hearing
within 10 days. He waived formal reading of the complaint and
pled not guilty. He asked foa copy of the complaint and an
investigator so he could issue subpoenas.

This same day, defendant signetban that set forth the possible
penalty of five years four montlis prison anddes up to $20,000,

and repeated the warnings about diaagers of self-representation.
The form stated: “It is generallpot a wise choice to represent
yourself in a criminal matter.” Hlso advised defelant he had the

right to hire an attorney at any time.

At the beginning of the prelimingihearing, the court again advised
defendant of his right to an atteey and defendant confirmed he
wished to continue to repregehimself. After defendant was
unsuccessful in calling his six-yeadason as a witness, the court
urged defendant to reconsiders hilecision to represent himself
“because dealing with child witnesses, it's a very specialized topic.”
After defendant was held to answar the charges, the court raised
the issue of his right to an attey and asked if he wanted to
continue to represent himself.Defendant indicated he would
change his mind only if he coulthve a particular attorney, who
had represented him before.

On May 12, at the next hearimgfter the preliminary hearing,
defendant was again advised osf light to counsel. The court
asked if defendant had money bire an attorney. Defendant
indicated he trusted a particular attorney who represented him
before, but that he had a confligith the public defender's office
and had filed lawsuits against thenthe court indicated he could
not select his appointed counsel FN3 Defendant raised
modification of pro per privileges'he court noted that motion had
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been denied and asked if defenda@inted to represent himself.

Defendant wanted to stay the peedings until his writ of habeas

corpus was decided. &lcourt told defendarite needed to decide

at the next hearing whether he wehto rely on his habeas petition
as the basis for rulings on prper privileges and attorney

representation or whether he wangeldearing and ruling in the trial

court. Before the hearing cdoded, the court granted defendant
additional time in the law library.

FN3. An indigent defendant has might to select his appointed
counsel. (People v. Ort{a990) 51 Cal.3d 975, 986—-987.)

At the next hearing, defendant refused to enter a plea, so the court
ordered pleas of not guilty betered. There was no discussion of
representation at this hearinghdstly thereafter, defendant filed a
“Notice of Objection Denial ofPrivate Representation.” He
objected that the court deniedshiequest for private counsel and
offered only the public defender. The court denied this motion.

Before jury selection, the cduput on the record that it was
satisfied defendant had been appd on his rights pursuant to
Faretta. The court noted defendargotential sentence had been
increased because the People had added the allegation of a strike
prior. Defendant's exposure had increased to 15 years 8 months.
When asked if he still wished to proceed pro per, defendant
responded, “Emphatically. Emphatically.” FN4

FN4. About two weeks before thjadefendant was arraigned on
new charges in another case andicated he wanted to “waive my
right[s] under_Faretta.” The cduwadvised him it was generally not
wise to represent yourself in ammal matter; he was facing state
prison; the court would not helpm and he would be opposed by a
trained prosecutor; he had to comply with rules of procedure and
evidence; he could not claim ineffae assistance of counsel; if he
was disruptive, he would be removed and an attorney appointed.
The court accepted the waiver.

People v. Williams, 2008 WL 2970537, at **3-4.

Turning to the merits of the cfai the court of appeal reasoned:

The Sixth Amendment of the United States Constitution grants a
criminal defendant the right toepresent himself. _(Faretta v.
California, supra, 422 U.S806, 818.) A defendant must
“knowingly and intelligently” forego té right to counsel. _(Id. at p.
835.) He must “be made awaretbé dangers and disadvantages of
self-representation, so that the netwill establish that ‘he knows
what he is doing and his choice is made with eyes open.’
[Citation.]” (Ibid.)

“No particular form of wordsis required in admonishing a
defendant who seeks to waive coelrend elect self-representation;
the test is whether the record aswhole demonstrates that the
defendant understood the disade@es of self-representation,

18




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

including the risks and complges of the particular case.
[Citation.]” (People v. Koont£2002) 27 Cal.4th 1041, 1070.) “The
requirements for a valid waiver dfie right to counsel are (1) a
determination that the accused is competent to waive the right, i.e.,
he or she has the mental capad¢o understand the nature and
object of the proceedings againstnhor her; and (2) a finding that
the waiver is knowing and voluntary, i.e., the accused understands
the significance and consequenadsthe decision and makes it
without coercion. [Citations.]” (Id. at pp. 1069-1070 .)

The record, as set forth abovedirates defendant was warned of
the dangers and risks of self-repentation both orally and in
writing. Nothing suggests defendavas coerced into representing
himself; rather, he *“emphatidgl chose self-representation.
Defendant demonstrated consml@e legal knowledge, bringing a
variety of motions. Further, hkad represented himself at trial
before, which supports the cdusion he understood the Faretta
advisements._(See People v. Lawley (2002) 27 Cal.4th 102, 142
[relying in part on defendant's expce in prior trials to find
waiver knowing and intelligent].)

Defendant contends the Farettlvisements were deficient because
the court did not explicitly explaithe nature of the charges, the
elements of the offenses, and possible defenses. Such particular
advisements are not required. In People v. Silfa (2001) 88
Cal.App.4th 1311, the court rejedt defendant's request to
represent himself because it was concerned defendant did not
sufficiently understand the elements of the crimes, possible
defenses, and possible sentendé® appellate court reversed. “In
the instant matter the couriound defendant was mentally
competent and fully informed of his right to counsel. He had
demonstrated that he was littraand understoothe dangers of
self-representation. Nothing more risquired of him in order to
exercise his right of self-repregation.” (Id. at p. 1322; see also
People v. Blair (2005) 36 Cal.4th 686, 709, fn. 7 [failure to query
defendant on understanding of @oatial defenses does not
invalidate waiver].)

Defendant relies on several federases in which defendant’s
waiver of the right tacounsel was not knowing and intelligent. We
find those cases distinguishable because in them the defendant was
not advised of the dangers andks of self-representation. In
Fowler v. Collins (6th Cir. 2001253 F.3d 244, defendant faced a
46—count indictment. The court ditbt advise him of any of the
dangers or risks of self-representation and encouraged him to waive
both reading of the indictmenand an explanation of his
constitutional and statory rights. (Id. atp. 247.) The Sixth
Circuit found the cursory investigan of defendant's waiver — the
court asked only once if defendanbuld represent himself—did

not meet Faretta standards. (Id. at p. 250.)

The other federal cases show similarly deficient advisements. In
U.S. v. Akins (9th Cir. 2002) 276 F.3d 1141, 1147 [citation
omitted], “the trial court provided nearning, either written or oral,

of the dangers and disadvantageseadf-representation.” In U.S. v.
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Keen (9th Cir. 1996) 96 F.3d 425, 428, the only question the trial
court asked about defendant'sndwledge of the pitfalls of
representing himself was whether Wwas prepared to pick a jury,
argue a case to a jury, and cross-examine witnesses. In U.S. v.
Stubbs (3rd Cir. 2002) 281 F.3d 109, defendant wanted to discharge
counsel and represent himself nehe end of trial. Defendant
wanted to appear pro se so ¢tmuld bring certain matters to the
attention of the jury.(ld. at p. 119.) Alough the court advised
defendant he would have to follow rules of evidence and procedure,
defendant stated he did not undargta“Yet, it is clear that Stubbs
never understood that proceeding pro se would not allow him to
inform the jury of anything he could not also inform the jury of if
represented by counsel.” _ (Ibid.) The Third Circuit found the
court's failure to elaborate on hawles of evidence and procedure
could limit the defense and to warn of the pitfalls of self-
representation made it unable toxclude defendant knew what he
was doing and made his choice * ‘wigyes open.’ “ (Id. at p. 120.)

In contrast to these cases, dwfant was advised about the dangers
of self-representation and that it wast wise to represent himself.

He was told the prosecutor had #dvantage and that he would be
held to the rules of evidence and procedure the same as a lawyer,
without assistance from the courtde might inadvertently waive
rights or fail to make an adequagxord. He might have difficulty
contacting witnesses and framingegtions and arguments. In face

of these warnings, defendant was adamant and consistent in
wanting to represent himself. $waiver of the right to counsel
was knowing and intelligent.

People v. Williams, 2008 WL 3970537, **4-7.

B. Analysis

The Sixth Amendment guarantees a crima@efendant the right to represent himself.
Faretta, 422 U.S. at 832. Waiver of the rightdaresel, as of constitutional rights in the crimir
process generally, must be a “knowing, intelligge{t] done with suffi@nt awareness of the

relevant circumstances.” lowa v. Tovadl U.S. 77, 81 (2004); see Brewer v. Williams, 430

U.S. 387, 404 (1977) (noting that “courts itgkiin every reasonadlpresumption against
waiver” of right to counsel).

Here, the record shows that petitioner was advised at his arraignment of the “dangg
disadvantages” of representing himself, andrmfed he had the right to an attorney. As
petitioner affirmed his Faretta request, the céaund his waiver of the right to counsel to be
knowing, intelligent, and voluntary. The sadey, petitioner signed‘®ecord of Faretta

Warnings” that restated the céaradmonitions against self-regentation. At the preliminary
20
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hearing, plaintiff was again advief his right to an attornegnd cautioned against representing
himself. He affirmed that he understood the right, and again expressed his wish to represent
himself. At trial, the court determined thatitioner had been fullgdvised of his right to
counsel, informed him of the maximum pepaipon conviction, and again confirmed that
petitioner wished to represent himself.

Based on the foregoing, the state courts’rdateation of no condtutional error was
objectively reasonable under AEDP#nd this claim should be denied.

3. Trial Court Failed to Re-Advise of gt to Counsel After Preliminary Hearing

Petitioner asserts that the tréalurt only sought a waiver ofdiright to an attorney befor

(1%}

the preliminary hearing, but did nag-advise petitioner of his right counsel aftethe hearing, in
violation of California law. (Ptn. at 147-148.) As “federallii@as corpus relief does not lie for

errors of state law,” Estelle v. McGuire, 5023U62, 67 (1991), this claim is not cognizable

under § 2254 and should be denied.

4. Jury Instruction Error

Petitioner contends that th@al court denied him due ptess of law when it instructed
the jury that it need not find that the offense=e committed on the day alleged in the charging
document. Petitioner argues thag¢cause he relied on an alibi defense and there was evidepce
that he committed domestic violence against \amother days, the jury could have convicted
him based on a different incident thidne one charged. (Ptn. at 149-152.)

Petitioner presented this claim on dirggpeal, and it was denied in a reasoned decisipn
before being summarily denied bye state supreme court. THAEDPA review is proper.

A. State Court Decision

The court of appeal addressed this claim as follows:

Defendant contends the trial court erred in instructing the jury that
it need not find the offenses were committed on a particular date
(CALCRIM No. 207) where the evidence established the offenses
occurred late April 15 and earBypril 16 and defendant presented
an alibi defense. The Attorney General concedes the error, but
contends it was harmless. We agree.

The information alleged the offenses occurred “on or about” April
15. The evidence, the testimomy Vani and Deputy Crosby,
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established the offenses occuri@d April 15, after Vani returned
from the Easter egg hunt, dugh early April 16 when she called
911. Defendant’'s niece testified defendant and his son were with
her from late April 15 until the next day.

Usually, the precise time an offense occurred need not be fixed.
(Pen. Code, 8 955.) In accord with this general rule, the trial court
instructed in the language of CARIM No. 207: “Itis alleged that

the crimes occurred on or about April 15th, 2006. The People are
not required to prove that the crime took place exactly on that date,
but only that it happened reasably close to that day.”

There is an exception to the general rule where the time of the
offense is material. (Pen. CodeQ%5.) Where defendant offers an
alibi, the time of the offense becomes material and it is error to
instruct it is immaterial what day the offense was committed.
(People v. Jones (1973) 9 G 546, 557, overruled on another
point in Price v. Superior @rt (2001) 25 Cal.4th 1046, 1069, fn.
13.) “An instruction which deficts the jury’s attention from
temporal detail may unconstitutionally impede the defense. The
defendant is entitled as a matterdofe process to have the time of
commission of the offense fixeid order to demonstrate he was
elsewhere or otherwise disenabledm its commission.” (People

v. Barney (1983) 143 Cal.App.3d 490, 497.) As the bench note
indicates, CALCRIM No. 207 lould not be given “when the
evidence demonstrates that the offense was committed at a specific
time and place and the defendant has presented a defense of alibi or
lack of opportunity.” (Bench Note to CALCRIM No. 207 (2007—
2008) p. 40.)

While it was error to giveCALCRIM No. 207, such error is
harmless where there is no podsipiof juror confusion because

the evidence focused on a specific date and the evidence of guilt
was overwhelming._(People ve&bourn (1992) 9 Cal.App.4th 187,
194.) Both of these @umstances are presémre, so the error was
harmless.

While there was evidence of other instances of domestic violence,
the time of the charged offenses was fixed at April 15. The
prosecutor made this point clearh his closing argument. “But
what this trial is about is what happened on April 15th. We spent
two weeks in trial talkag about a number of things, but when it all
boils down, the central core issigewhat happened that night of
April 15th into the early morng first few hours of April 16th.”

The case against defendant wasyvstrong as Vani's testimony
about the events that night wascontradicted and corroborated by
other evidence. The 911 callcaibeputy Crosby’s finding the
distraught, disheveledvoman confirmed heistory, as did the
hidden telephone and the bent brobandle. Vani's description of

the beating was corroborated the photographs and the testimony

of the nurse about the naturehadr injuries. The alibi was suspect
because the niece claimed defendant’'s son was at her home that
night and Deputy Crosby testifiethe son was at the apartment
when he arrived with Vani and thothildren were taken with their
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mother to WEAVE.
People v. Williams, 2008 WL 3970537, **7-8.

B. Analysis

In general, a challenge to jury instructiaes not state a federal constitutional claim.

Engle v. Isaac, 456 U.S. 107, 119 (1982); Gutierrez v. Griggs, 695 F.2d 1195, 1197 (9th Gi

1983). To warrant federal habeas relief, alleimge instruction cannot be “merely . . .
undesirable, erroneous, or even ‘universatigdemned,” but must violate some due process

right guaranteed by the foegnth amendment. Cupp v. Nigaten, 414 U.S. 141, 146 (1973).

Even if there is an instructionatror, a habeas petitionis not entitled to reef unless the error
“had substantial and injurious efit or influence in determining the jury’s verdict.” Brecht, 5C
U.S. at 637.

Here, the state courts concluded thatdalenged instruction was erroneous, but the
error was harmless in light of the great weighthaf evidence against defendant. The record
habeas review supports this determinatiow, petitioner has not shown that the erroneous
instruction was prejudicialnder Brecht. Thus this claim should be denied.

5. Evidence of Prior Domestic Violence

Petitioner asserts that the trial court catted prejudicial error when it admitted eviden
of several prior instances of domestic violence between him and his wife, Vani. He argues
the admission of this evidence violated himifeenth Amendment right to due process and
cannot be deemed harmless, as the jury mighg¢ banvicted him “in order to punish [him] for
his previous bad behai” (Ptn. at 153-157.)

Petitioner presented this claim on dirggpeal, and it was denied in a reasoned decisi
before being summarily denied bye state supreme court. THAEDPA review is proper.

A. State Court Decision

The court of appeal addressed this claim as follows:

Defendant contends the trial coerted and denied him a fair trial

by admitting other instances of domestic violence by defendant to
show his propensity. He contends this evidence should have been
excluded because there was no evidence he was convicted on the
prior offenses, so the jury may hawanted to punish him for them.
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Further, except for the incident where he stole Vani's necklace,
which was corroborated by a police officer, the evidence was

uncertain because it relied solely on Vani’'s testimony and

defendant faced the burden of having to defend against these
additional acts.

Before trial, the prosecution moved to admit six prior incidents of
domestic violence by defendamtder Evidence Code section 1109.
Five of the incidents involved Vani and occurredhim the last
three years. The sixth incide involved another victim and
occurred in 1992. No evidence abdlhis incident was admitted at
trial.

Defendant requested a hearing under Evidence Code section 402
about this evidence. At the hearingani testified that on April 2,
2006, defendant pulled her intcetbhedroom while drunk and peed

on her face. FN5 In March 2006, defendant forced her to give him
her public assistance money; if she refused, there would be a fight.
Defendant stipulated to admissi of the December 2004 incident
where he stole Vani's necklace. In October 2004, Vani had a
restraining order but defendanalled her 20 times a day. He
accused her of sleeping with othmen and wouldot let her use

the phone at home. In March 2003g sthso had a restraining order,
but defendant called every day and called her names.

FN5. The prosecutor had indicatddfendant raped Vani in this
incident. At trial she testified onlhat they had a fight and hit each
other.

The trial court found Vani a vergredible witness and clearly
frightened of defendant. Afteweighing the prejudicial effect
against the probative value agjueed by Evidence Code section
352, the court ruled the prosecutoould use all the propensity
evidence.

At trial, Vani testified abouthe four incidents in 2004 and 2006.

Evidence Code section 1109, subsion (a)(1) provides in part:
“[lIn a criminal action in which the defendant is accused of an
offense involving domestic violence, evidence of the defendant's
commission of other domestic violence is not made inadmissible by
Section 1101 if the evidence is noadmissible pursuant to Section
352.”

Admission of domestic violence prempsity evidence, subject to the
safeguard of Evidence Code senti352, has repeatgdoeen held
not to violate due process. [Qitans to California cases omitted.]

“Under Evidence Code section B5the court has discretion to
exclude relevant evidence *“if itprobative value isubstantially
outweighed by the probability that its admission will (a) necessitate
undue consumption of time or (lwreate substantial danger of
undue prejudice, of confusing the issues, or of misleading the
jury.” [Citation.] *“The ‘prejudice’ referred to in Evidence Code
section 352 applies to evidenceiathuniquely tends to evoke an
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emotional bias against defenda# an individual and which has
very little effect on the issuek applying sectin 352, ‘prejudicial’

is not synonymous with ‘damaging.” “ * [Citation.] Relevant
factors in determining prejudicgaeclude whether the prior acts of
domestic violence were more inflammatory than the charged
conduct, the possibility the jury ght confuse the prior acts with

the charged acts, how recent were the prior acts, and whether the
defendant had already been cated and punished for the prior
offense(s). [Citations.]”_(People Rucker (206) 126 Cal.App.4th
1107, 1119.)

“A trial court’s discretionaryruling under Evidence Code section
352 will not be disturbed on appeabsent an abuse of discretion.
[Citation.]” (People v. Lewis (2001) 26 Cal.4th 334, 374.) There
was no abuse of discretion heree ffrobative value of the evidence
was great, showing defendant's propensity to commit domestic
violence, while the prejudicialflect was slight (See_People v.
Poplar (1999) 70 Cal.App.4th 1129139.) The evidence was less
inflammatory than the chargedfenses; the prior acts did not
involve the same degree of vioten This significant difference
made it unlikely the jury would ecduse the issues. The prior acts
were recent; two of them occudr@nly weeks before the charged
offenses. While there was no evidence defendant had been
convicted based on the prior acts, there was evidence he was
arrested after stealing Vani'ssaklace, the most serious prior
incident. The jury could infehe was appropriately punished.
Finally, the trial court assessed Vani's credibility in a hearing
before admitting the evidence. Evidence of defendant's past
conduct may be sufficiently established by the testimony of the
victim. (People v. Hoover, supra, 77 Cal.App.4th 1020, 1030.)

People v. Williams, 2008 WL 3970537, **8-9.

B. Analysis

The due process inquiry in federal habeagere is whether the admission of evidence
was arbitrary or so prejudicithiat it rendered the trial fundeentally unfair._See Romano v.
Oklahoma, 512 U.S. 1, 12-13 (1994). “A habedgipe bears a heavy bden in showing a due

process violation based on evidentiary decision.”_8yde v. Brown, 404 F.3d 1159, 1172 (9t

Cir. 2005). The United States Sapre Court has “defined the categof infractions that violate
‘fundamental fairness’ very narrowly.” Ddwg v. United States, 493 B. 342, 352 (1990). In

Holley v. Yarborough, 568 F.3d 1091, 1101 (9th €009) (internal citation omitted), the Ninth

Circuit explained that:

The Supreme Court has maderwdew rulings regarding the
admission of evidence as a violation of due process. Although the
Court has been clear that warit should be issued when
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constitutional errors have renddrtne trial fundamentally unfair, it

has not yet made a clear rulingathadmission of irrelevant or

prejudicial evidence constitutes aedprocess violation sufficient to

warrant issuance of the writ.
Even if the trial court erred in allowing evidencebmadmitted at trial, petitioner must show th
the admission of such evidence had a “substamt@irgurious effect on the jury’s verdict.” Se

Plascencia v. Alameida, 467 F.3d 1190, 1203 (8th2006) (applying Brecht harmless error

analysis to claim that admission of evidence was improper).
The Ninth Circuit has held that, because 8upreme Court hagmgressly declined to
address whether the introductionpsbpensity evidence can violatae process, Estelle, 502 U

at 75 n. 5, no claim of unfair propensity estite can succeed. Alberni v. McDaniel, 458 F.3d

860, 866—867 (9th Cir. 2006). Thus the staterts decision was objegely reasonable under
AEDPA, and this claim should be denied.

6. Prosecutorial Misconduct

Petitioner asserts that theosecutor engaged in miscondutten he tried to suppress a
victim impact statement from Vani at sentergci He claims the prosecutor committed additio
misconduct when he “surreptitiously made areagrent with [Vani] to noprosecute her becau
of the false statements made [to] théiqgeoand to the court.” (Ptn. at 159-166.)

Petitioner presented this claimhis state habeas petition, it was denied in a reason
opinion by the superior courSubsequently, the California Sepne Court denied the petition
presenting this claim with a citation to In@ark. For the reasons discussed above, the
undersigned reviews this claim de ndvo.

The superior court set fortheelevant facts as follows:

Petitioner next appears to claithat the prosecutor engaged at
misconduct at the judgment and ssding hearing, in stating that
the victim did not want to make statement at that time when the
victim had told petitioner's couss$ that she did want to make a
statement. . . .

A statement by the victim was eventually read out loud by the court
at judgment and sentencing. Petitiofals to show . . . that the
victim was prevented from makingsgatement in person, or that the

® For the same reason, all remaining claimsaeviewed de novo unlessherwise specified.
26
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victim even desired to rka a statement in person.

(Lod. Doc. 17 at 8-9.)
Habeas relief is appropriafea petitioner can establishabha prosecutdtnowingly used

false evidence to obtain theroviction. Napue v. lllinois, 360 U.S. 264, 269 (1959); Hayes v.

Brown, 399 F.3d 972, 978 (9th Cir. 2005). Undepids “the knowing use of false testimony
obtain a conviction violates duequess regardless of whether giesecutor solicited the false

testimony or merely allowed it o uncorrected when it appedre United States v. Bagley, 47

U.S. 667, 679, n.8 (1985). If the false evidenamaserial — that is, @sonably likely to have
affected the judgment e jury — the defendant’s conviction must be reversed. United Stz
v. Agurs, 427 U.S. 97, 103 (1976) (“[A] convimt obtained by the knowing use of perjured
testimony is fundamentally unfasnd must be set asidf there is any reasonable likelihood th
the false testimony could have afiedtthe judgment of the jury.”).

Here, petitioner meets neither prong of the Napue test. Rather, he makes conclusq
allegations against the prosecutor without shgwirat any such misconduct, even as alleged
was material to his conviction or senten Thus this claim should be denied.

7. Brady Violation

Petitioner asserts that the prosecutor failedizolose unspecified matal that could have

been used to impeach Vani’s credibility. Gapping with Claim 6, above, petitioner further
asserts that the prosecution knowingly promoted perjured testimonyitfessv (Ptn. at 168-
173.)

The Supreme Court has found the Due Pssc&ause of thedtrteenth Amendment
requires that, upon request, a criminal defendapré@ded by the prosecution with all eviden

in their possession which is material to gailinnocence. Brady v. Maryland, 373 U.S. 83, 8]

(1963). Evidence is material if there is agenable probability thatad the evidence been
disclosed to the defense, the lesfithe proceedings would have been different. U.S. v. Bag
473 U.S. 667, 682 (1985). To succeed on a Braalyngla petitioner must establish that the

undisclosed evidence was: (1) favorable to tloeised, either as exculpatory or impeachment
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evidence, (2) suppressed by the pmgion, either willfully or indvertently, and (3) material, s

that prejudice to the defensesulted from its suppressiofirickler v. Greene, 527 U.S. 263,

281-82 (1999).
The accused has suffered prejudice only if the suppression undermines confidence

outcome of the trial. Benn v. Lambert, 283d 1040, 1053 (9th Cir. 2002) (citing Bagley, 47

J

in the

B

U.S. at 676). The mere possibility that an itghundisclosed information might have helped the

defense, or might have affectéte outcome of the trial, does not establish materiality in the

constitutional sense. Barker v. Fleming, 423 F.3d 1085, 1099 (9th Cir. 2005).

Like Claim 6, this claim concerns Vanvgctim impact statement at petitioner’s
sentencing hearing. While petitiarienfers” from her statemerhat Vani provided perjured
testimony at trial, he admittedly lacks “any distaf what parts of [Vani’'s] testimony was
perjured[.]” (Ptn. at 168.Nor does petitioner specify what tedal the prosecutor failed to
disclose that was favorable to petitioner’s deferse petitioner has not made out the elemen
a Brady claim, this claim should be denied.

8. Destruction of Court Documents

Petitioner contends that a gon of the superior court filevas lost or destroyed, denyin
him meaningful appellate reviewde argues that the state’s faildcemaintain these unspecifie
records, which were “expected to play a rol¢hiis] collateral attack on his conviction,” denied
him his federal right to dugrocess. (Ptn. at 175-187.)

Respondent argues that this claim is unexhduagepetitioner never presented it to the
California Supreme Court. At any rate, petitioner has made no showing of entitlement to r
under § 2254, as he has not shown, among thiimgs, that the missing documents were
exculpatory. Thus this claim should be denied.

9. Prosecutorial Misconduct: 1979 Conviction

Petitioner asserts that tpeosecutor offered evidence of a 1979 prior conviction that |
since been “nullified” by court order. Petitionegaes that, by failing to disclose the latter org
the prosecutor committed misconduct, depriving bfrdue process of law. (Ptn. at 189-212.)

The United States Supreme Court has held that, in general, habeas relief is not avé
28
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petitioners who challenge a fulgxpired conviction used to enl@na subsequent sentence in

petition brought under 28 U.S.C. § 2254

[O]nce a state conviction is no lomgepen to direct or collateral
attack in its own right becauseetidefendant failed to pursue those
remedies while they were availal{or because thaefendant did so
unsuccessfully), the conviction mde regarded as conclusively
valid. If that conviction is later @sl to enhance a criminal sentence,
the defendant generally may notatlienge the enhanced sentence
through a petition under 8§ 2254n the ground that the prior
conviction was unconstitutionally obtained.

Lackawanna County Dist. Atty. v. Co&82 U.S. 394, 403—04 (2001) (citation omittédyhus,

insofar as petitioner seeksd¢ballenge the 1979 conviction iasvas used to enhance his
sentence, his claim fails.

Moreover, petitioner has not alleged fact8isient to make out a Brady claim under thg
standard set forth above. None of the doents attached by petimer show that his 1979
conviction was vacated, nor has he shown treptbsecutor intentionally suppressed materig
evidence. Thus this claim should be denied.

10. Juror Misconduct

Petitioner asserts that the trial court erred dintato ensure that the jury was not taintg
by a potential juror's comment about petitioner’sigpto represent himself. Petitioner claims
this violated his Sixth Amendment rightao impartial jury. (Ptn. at 214-251.)

The superior court set fortheelevant facts as follows:

Petitioner next claims that the trial court erred in refusing to voir
dire the jury about what ¢h jurors overhear regarding a
conversation between the victimnd a particular juror that
petitioner was going to lose the case. . ..

In support, petitioner atthes a copy of reportertaal transcript, of
the matter being brought to theourt's attention. Petitioner’s

" The Court recognized only twimited exceptions to this genérale: (1) when the alleged
constitutional violation in the prior criminal preeding concerns the faikito appoint counsel ir
violation of the Sixth Amendment; and (2) wher ttefendant was not at fault for the delay in
seeking relief from the prior conviction, eitHecause the state court refused to rule on the
constitutional issue, or the f@@dant has since obtained conlipgl evidence of actual innocenc
that could not have been uncovered in a timedyner._ld. at 404-06. Neither exception app
here.
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investigator told thecourt that he had spokeo the victim, who
said she had spoken to a tall juror who was not chosen as a juror,
and that the juror had told the victim that petitioner was going to
lose the case. The court had thetim come in, who told the court
that she had spoken to a potenjiabr and the jurohad asked if
petitioner was her husband, shepended yes, and the potential
juror said he thought that petitiongould lose the case. The victim
stated that she knew the individwehs a potential juror at the time

of the conversation, and that paiehjuror had come up to her and
talk to her for awhile. The victirstated that there were two ladies
sitting on the side, and that tipetential juror was talking low to
her, and that just she and theojuheard their conversation. The
victim said that after lunch, the potential juror approached her again
and said hello. The victim said that the individual was wearing a
badge, and described him and shisl first name. From that, the
court was able to determine that this was Juror #47.

The court called in Juror #47, who séaicht he talkedo the victim

but that it was not about the case, that they talked about Fiji,
barbecue, and volleyball, and thatewmhthe victim stated that the
defendant in the case was her husband, Juror #47 cut off the
conversation with the victim and iestd talked to the victim’s male
companion about Fiji cuisine. Juror #47 stated that before he
learned that the woman he was tadkto was the defendant’s wife,

he had even given her his phonemnier, but as soon as he learned
she was the defendant’s wife he dagdshould not be talking to her.
Juror #47 said that he did not haaugy conversation with any jurors

or alternate jurors who had beselected for the case. Juror #47
denied telling the victim that pgoner would lose the case because
petitioner did not know what he waloing. The cotirthen stated

that Juror #47 was not going to feeind in contempt, because Juror
#47 did not know that theictim was connected to the case and as
soon as Juror #47 learned that she was, he concluded the
conversation. The court also found that Juror #47 did nothing
improper, that nothing happened tihad any potential to taint the
jury, and that there was no tainting of the jury.

(Lod. Doc. 17 at 9-10.)
State criminal defendants have a federal ttti®nal right to a fair and impartial jury.

Duncan v. Louisiana, 391 U.S. 145, 149 (1968)defendant’s Sixth Amendment right to a faif

trial is violated when the “esseaatfeature” of the jury is ngireserved. Williams v. Florida, 39

U.S. 78, 100 (1970). The Constitution “does not require a new trial every time a juror has
placed in a potentially compromising situation [because] it is virtually impossible to shield
jurors from every contact or influence thaigii theoretically affedheir vote.” Rushen v.

Spain, 464 U.S. 114, 118 (1983), citing SmthPhillips, 455 U.S. 209, 217 (1982).
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Here, even assuming a constitutional error, petitioner has not shown he was prejudiced b

the juror's comment or the trial court’s methaithddressing it. Thuthis claim should be
denied.
11. Child Witness

Petitioner claims that the trial court \vadéd his Sixth Amendment right to present a
defense when it refused to let petitioner call hisygiar-old son as a wieiss. (ECF No. 56-1 at
2-49.) In a preliminary hearinthe court asked the boy a seriegjoéstions and determined th
he had no relevant testimony. It further deteedithat requiring the lyao testify about the
disputed events between his parentsatal psychologically harmful. (CT 164-192.)

At trial, petitioner again sought to call l§en as a witness. After hearing petitioner’s
offer of proof, the trial court concluded thhe boy had “nothing relevant” to offer, that
investigative reports concluded that the bagwanothing,” and “therés nothing he would
contribute to this.” (RT 1063.) ®trial court further stated th@twould not “putthis six-year-
old through the trauma of even being qualifiedtha purpose of testifying to something that
would be inadmissible.” _(Id.)

Even assuming arguendo that there was ttatishal error, petitioner has not shown he
was prejudiced by the trial court’s decision unBexcht. Thus this claim should be denied.

12-15. Various Claims

Even on de novo review, petitioner’s next claimne essentially frivolous, as he presen
no evidence of prejudice under Brecht. Speally, petitioner claims that his federal
constitutional rights were violated when:

e The trial court did not immediately replace@urt-appointed defense investigator who

resigned from the case after conflicts withitp@ner (Claim 12; ECF No. 56-1 at 51-79)

e The trial court admitted into evidence porti@mfgail telephone c# between petitioner
and Vani, even though petitioner had been unalisten to them prioto trial; rather, the

tapes were provided to petitiargeinvestigator and, eventuy| to petitione (Claim 13;

ECF No. 56-1 at 81-113);

e The trial court limited petitioner’s cross-exemation of Vani by sustining objections to
31
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three lines of questioning, deemed irrel@vgClaim 14; ECF No. 56-1 at 115-138); and
e Petitioner’s access to the jaalw library was limited before trial (Claim 15; ECF No. 5§
at 140-151).
Even assuming arguendo that petitioner’s tantgnal rights wereviolated by one or
more of these events, he has not shown thabathem prejudiced the outcome at trial. Thus
these claims should be denied.

16. Admission of Rap Sheet

Petitioner next claims that the trial couiolated state law by admitting his rap sheet
during the bifurcated trial on thgrior conviction allegation. (ECRo. 56-1 at 153-181.) Even
the trial court violated state evidence law, howgpetitioner is not entitled to federal habeas
relief on that basis. See Estelle, 502 U.S. at 67.

Insofar as petitioner argudsat his federal due procesghts were violated, the due

process inquiry is whether the admission of eme was arbitrary or so prejudicial that it

rendered the trial fundamentally unfaireeSRomano v. Oklahoma, 512 U.S. 1, 12-13 (1994);

see also Claim 5, supra. Having revieweglrécord, the undersigiénds nothing improper
about the admission of petitionerap sheet, along wita certified record sim the Contra Costa
County Superior Court, to show that he waswcted of attempted robbery in 1979. The jury
considered this evidence and, after deliberafmgd true the allegation dl petitioner had beer
convicted of the 1979 offense. Thus this claim should be denied.

17. Rap Sheet’s Effect on Jury

In a related claim (ECF No. 56-2 at 1-9)tifg@ner argues that, by admitting the rap shq

and allowing the jury to view it, the trial cowxposed the jury to otheharges on his rap sheet

causing the jurors to be biased against him. Tiakdourt ruled that onlpne page of petitioner

rap sheet, listing the 1979 attempted robbery imbiovn, would be admitted into evidence. (RT

1559t-v.) That page also noted other 1979 @dmmagainst petitioner: defrauding an innkeepef

battery, and burglary. (ECRo. 56-2 at 9, Ex. GGG.)
As to the allegation before them — petitioed 979 conviction of attempted robbery —t

jury had direct evidentiary support from the rapetrand certified record. Petitioner’s theory
32
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that the jury was influenced lilge other charges is mere speculation, and does not show thg
trial was rendered “fundamentally unfaifThus this claim should be denied.

18. Prior Conviction Invalid

Petitioner asserts that heeglguilty to attempted robbery in 1979 because he was wit
counsel and lacked a full understanding of the aqurseces of his plea. Hegues that the Thre
Strikes sentence enhancement based on the 197%tonvs therefore invalid. (ECF No. 56-2
at 11-20.)

As discussed above, habeas relief generaliptisvailable to petitioners who challenge
fully expired conviction used to enhance a sgjuent sentence. Lackawanna, 532 U.S. at 40
04. The two exceptions to this rule are: (1) whenalleged constitutionalolation in the prior
criminal proceeding concerns the failure to appoounsel in violation of the Sixth Amendmer
and (2) when the defendant was not at faulttie delay in seeking relief from the prior
conviction, either because the state court reftsedle on the constitutional issue, or the
defendant has since obtained compelling evidefeetual innocence that could not have bee
uncovered in a timely manner. 1d. at 404-06.

Here, petitioner asserts that he was not inforofdds right to counsel or other procedu

rights when he pled guilty to attempted robbery979, though when he sought to withdraw hiis

plea, the trial court appointedunsel. (ECF No. 56-2 at 1B} Even assuming arguendo thag

these allegations meet petitioner’s burdeahtow a Sixth Amendment violation, he has not
shown that his lengthy delay seeking relief was justified. Inis June 2008 petition to the
Contra Costa County Superioo@t, petitioner challenged tiwvalidity of his 1979 conviction.
(Lod. Doc. 8.) The superior court denied thersléor untimeliness, stating: “Petitioner has ma
no showing or even attempt to show a reasondtifyuthe 29-year delay ibring[ing] the instant
petition.” (Lod. Doc. 9.) The claim was subgeqtly denied by the court of appeal without
comment, then by the state supreme court wiitadion to_In re Cldt, 5 Cal. 4th 750. (Lod.
Docs. 13, 15))

As petitioner has not satisfied the twatpaxception to the Lackawanna rule in

challenging his 1979 prior convictiothis claim should be denied.
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19. Application of Cal. Penal Code § 654

Petitioner asserts that the tr@aurt failed to properly apply Cal. Penal Code 8§ 654 wh
did not stay his sentence foethounts of false imprisonment and making criminal threats.
(Claim 19; ECF No. 56-2 at 22-27.)

This claim does not provide a basis for fediéabeas relief. lhough petitioner contend
that his sentence violates federal due proaadsequal protection, his claim is essentially a

challenge to the trial courtapplication of Califonia Penal Code 8§ 654. See Langford v. Day

110 F.3d 1380, 1389 (9th Cir.1996) (stgtthat a petitioner “may notansform a state-law issue

into a federal one merely by asserting a violabbdue process.”). Mooer, the specific claim

advanced by petitioner is not cognizable in fatlbabeas proceedings. Watts v. Bonneville, ¢

F.2d 685, 687 (9th Cir.1989) (rejecting as not cogbie in a federal habeas proceeding a claim

that the imposition multiple sentences for singlevaaiated California Peal Code 8 654). Thug
this claim should be denied.

20. Hearing on Contempt Motion

Petitioner asserts that the trial court efogdailing to conduct a hearing on his motion

hold the Sacramento County Sheriff in contemptaafrt. Petitioner furthreasserts that, as the

trial court held him in contempt of court sevdrales, it was biased against him. (ECF No. 56

at 29-52.)

Federal habeas relief is available only togle who are “in custodw violation of the
Constitution or laws or treaties of the United 8¢at 28 U.S.C. § 2254(a). In Baily v. Hill, 59¢
F.3d 976, 978 (9th Cir. 2010), the Ninth Circuit atveel that the “in cusidy” requirement of
federal habeas law has two aspects. Firstp#titioner must be “under the conviction or
sentence under attack at the time higtipe is filed.” Baily, 599 F.3d at 978—-979, quoting
Resendiz v. Kovensky, 416 F.3d 952, 956 (9th Z005). Second, section 2254(a) “explicitly

requires a nexus between the petitioner’s claiuchthe unlawful nature of the custody.” Baily,
599 F.3d at 980. Here, there is no nexus betywestioner’s claim and #allegedly unlawful
nature of his custody. Thus this claim should be denied.

i
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As to petitioner’'s argument thdte trial judge was biasedjainst him, p@ioner cites
only the fact that the trial court held him in cemipt of court. As he offers no evidence of an

“extrajudicial source of bias or partigljt Larson v. Palmateer, 515 F.3d 1057, 1067 (9th Cir.

2008) (internal citations omitted), he has not shémat his due procesight to a fair and
impartial judge was violad. See id. Thus thidaim should be denied.

21. Ineffective Assisince at Sentencing

Petitioner asserts that the attorney appoitdaeépresent him dtis sentencing hearing
deprived him of his Sixth Amendment right tbeetive assistance of counsel. (ECF No. 56-2

54-60.) Petitioner claims his attorney was indffexin three ways: Fitshe failed to cite a

at

particular case in the motion $trike petitioner’s princonviction. Second, he failed to challenge

the prior conviction on the grounds advancegbétgtioner. Third, he failed to mount a
“meaningful adversarial challenge” to the pragean when the issue arose at sentencing that
Vani had given perjured testimony, as discussed in Claim 6. #hsstast issue, petitioner
claims that had his counselght an evidentiary hearing on M& alleged perjury, petitioner
“would have a record established . . . [of] what p&filvani’s] testimony was in fact perjured[.]
(Id. at 55.)

The Supreme Court has enunciated thedstads for judging ineffective assistance of

counsel claims._Strickland Washington, 466 U.S. 668 (1984).rg$tj a defendant must show

that, considering all the circumstances, counsel’s performance fell below an objective stan
reasonableness. Strickland, 466 lAS6588. To this end, the defendant must identify the act

omissions that are alleged nottave been the result of reasongtrefessional judgment. Id. a

A
690. The court must then determine, whetherghtlof all the circumstares, the identified acts
or omissions were outside thedeirange of professional comeet assistance. Id. Second, a
defendant must affirmatively prove prejudide. at 693. Prejudice is found where “there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proces
would have been different.”_Id. at 694. A reaable probability is “a probability sufficient to

undermine confidence in the outcome.” Bee also United Sked v. Murray, 751 F.2d 1528,

1535 (9th Cir. 1985); United States v. Schadler, 743 F.2d 714, 717-718 (9th Cir. 1984) (pef
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curiam).

Here, as discussed above, petitioner has not shown any viable claim with respect t
alleged perjury or his prior conviction for attenghtebbery. Nor has héewn in this claim that
but for his sentencing attorney’s “unprofessionabis,” the outcome of the sentencing hearin
would have been different. Thtlgs claim should be denied.

22. Cumulative Error

Petitioner asserts that the trial court’s curuéaerrors deprived him of his federal righf

to due process and a fair trigECF No. 56-2 at 63-64.)

Though petitioner has raised numerous claintk végard to his trial, there was only one

constitutional error — the faulty jury instrumn discussed in Claim-4 which the state court
reasonably deemed harmless in light of the fulbrd. Petitioner cannohew that this single
error “cumulatively” prejudiced him astherwise violated his fedemaght to a fair trial. Thus
this claim should be denied.

23. Ineffective Assistanoaf Appellate Counsel

Petitioner contends that his appellate couresadlered ineffective assistance by failing
argue issues that petitier raised in subsequent pro sed®s petitions (g., challenges to
petitioner’s prior convigon enhancement and claims that petitioner’s sentencing attorney w
ineffective), and for failing to ensure an adeguacord on appealECF No. 56-2 at 66-70.)

Under the Strickland standard set fortioae, and based on the discussion herein of
petitioner’s claims in his stathabeas petition, petitioner hast shown that his appellate
counsel’s conduct was prejudicialhuds this claim should be denied.

24. State Habeas Procedures

Petitioner claims that California’s habeas pdures are flawed wittespect to indigent
petitioners, and that as a réshe was unfairly prejudiced ECF No. 56-2 at 72-131.)

This claim is not cognizable on federal habesagew, as “[a] petion alleging errors in
the state post-conviction reviewgaess is not addressable through habeas corpus proceedil
Franzen v. Brinkman, 877 F.2d 26 (9th Cir. 9p8Thus this claim should be denied.

1
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In sum, the undersigned concludes that petitipot entitled to federal habeas relief
any of his claims.

Accordingly, IT IS HEREBY RECOMMENDED that the petition for writ of habeas
corpus (ECF No. 56) be denied and this case closed.

These findings and recommendations are subditi the United States District Judge
assigned to the case, pursuarnhi provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Suatdocument should be captioned

“Objections to Magistrate Judge’s Findireysd Recommendations.” The parties are

advised that failure to file objections within thgecified time may waive the right to appeal the

District Court’s order._Martinez Wlst, 951 F.2d 1153 (9th Cir. 1991).
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Dated: March 10, 2015 < )/
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CAROLYN K. DELANEY
UNITED STATES MAGISTRATE JUDGE
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