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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | COREY D. SPECK, No. 2:09-cv-3440-TLN-EFB P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | SHASTA COUNTY SHERIFF'S
15 DEPARTMENT, et al.,
16 Defendants.
17 Plaintiff is a former state prisoner proceedprg se with this civirights action under 42
18 | U.S.C. § 1983. He proceeds on his Decer@Bel011 amended complaint, which includes
19 | twelve causes of action. EQ¥. 16. According to thellagations therein, defendants
20 | Kropholler and McQuillan (“defendants”), employees of the Shasta C&lnagiff’'s Department
21 | subjected plaintiff to an improper search andwe. Defendants move to dismiss all but the
22 | Fourth cause of action pursuant to Rule 12(lytGhe Federal Rules @ivil Procedure, on the
23 | ground that plaintiff has failed ®tate a claim upon which relief can be granted. ECF No. 28.
24 | For the reasons stated below, defendants’ motion must be granted.
25 .  BACKGROUND
26 Plaintiff's amended complaint allegdsat on September 25, 2008, Shasta County
27 | Sheriff's deputies Patrick Kropholler and ChvsQuillan stopped platiff's vehicle without
28 | probable cause and conducted aapill search and seizure, amangful arrest. ECF No. 16.
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On November 19, 2012, the court screenechpftis amended complaint pursuant to 28
U.S.C. § 1915A(a). ECF No. 17. The courtakal this action to proceed against defendants
Kropholler and McQuillan, but dismissed defentdalTom Bosenko, the County of Shasta, and
the Shasta County Sheriff's Departmeld.

. LEGAL STANDARDS

To survive a motion to dismiss under FedCR.. P. 12(b)(6), a complaint must contain
“enough facts to state a claim to rélieat is plausible on its face Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 554-55, 562-63, 570 (2007) tigsgethat the 12(b)(6) standard that
dismissal is warranted if plaintiff can prove nt gkfacts in support of his claims that would
entitle him to relief “has been questionedticized, and explained away long enough,” and that
having “earned its retirement,” it “is best fmtten as an incompleteegative gloss on an
accepted pleading standard”). Thus, the grommalst amount to “more than labels and
conclusions” or a “formulaicecitation of the elementf a cause of actiond. at 1965. Instead
the “[flactual allegations must nough to raise a right to refiabove the speculative level on
the assumption that all the allegations in the complaint are true (even if doubtful in fiact).”

(internal citation omitted). Dismissal may be bas#ker on the lack ofagnizable legal theorie

[

or the lack of pleading sufficient fadts support cognizableegal theories Balistreri v. Pacifica
Police Dep’t 901 F.2d 696, 699 (9th Cir. 1990).

The complaint’s factual allegations are accepted as €herch of Scientology of Cal. .
Flynn, 744 F.2d 694, 696 (9th Cir. 1984). The caamstrues the pleading in the light most
favorable to plaintiff and resolvesdl doubts in plaintiff's favor.Parks Sch. of Bus., Inc. v.
Symington51 F.3d 1480, 1484 (9th Cir. 1995). Geneibdgations are presumed to include
specific facts necessary to support the cldimjan v. Defenders of Wildlif&04 U.S. 555, 561
(1992).

The court may disregard allegations contratidty the complaint’s attached exhibits.
Durning v. First Boston Corp815 F.2d 1265, 1267 (9th Cir. 198%}eckman v. Hart Brewing,
Inc., 143 F.3d 1293, 1295-96 (9th Cir.1998). Furthermibwecourt is not reqred to accept as

true allegations contradictéy judicially noticed factsSprewell v. Golden State WarriQi266
2
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F.3d 979, 988 (9th Cir. 2001) (cititdullis v. U.S. Bankr. Ct828 F.2d 1385, 1388 (9th Cir.

1987)). The court may consider matters of putdimord, including pleadings, orders, and othe

papers filed with the courtMack v. South Bay Beer Distributoiz98 F.2d 1279, 1282 (9th Cir.
1986) (abrogated on other groundsAstoria Fed. Sav. & Loan Ass’n v. Solimik®1 U.S. 104
(1991)). “[T]he court is not required to accégmal conclusions cast the form of factual
allegations if those conclusions cannot reasonably be drawn from the facts alletgen)’V.
Cult Awareness Netwark8 F.3d 752, 754-55 (9th Cir. 1994). N®the court required to acce
unreasonable inferences, or umkaated deductions of facGprewel] 266 F.3d at 988.

Pro se pleadings are held to a less stringent standarthttendrafted by lawyers.
Haines v. Kerner404 U.S. 519, 520-21 (1972). Unless it saclthat no amendment can cure
defects, a pro se litigars entitled to notice and an opportunity to amend the complaint befo
dismissal.Lopez v. Smitl203 F.3d 1122, 1127-28 (9th Cir. 2000) (en baNo)t v. Carlson
809 F.2d 1446, 1448 (9th Cir. 1987).

. DISCUSSION

Defendants contend that plaintiff's Second, @hand Eighth claims amoot in light of
the court’'s November 19, 2012 screening order, which dismissed defendants Tom Bosenk
County of Shasta, and the ShaStaunty Sheriff's Department. Bendants further argue that tf
First, Fifth, Sixth, Sevent Ninth, Tenth, Eleventh, and Twelitkaims fail to state a claim.

a. Second, Third, and Eighth Claims

The defendants who are named in the Secbhidd, and Eighth claims for relief have
been dismissed from this actioBeeECF No. 17 (Nov. 19, 2012 ScrergiOrder). Further, the
claims against these defendants were algticgitly dismissed by the court’s November 19, 20
screening order. Thus, plaintiff's Second, Thadd Eighth claims have already been resolve

b. First and Fifth Claims

Defendants argue that the Fiastd Fifth claims for reliedre duplicative of the Fourth
claim for relief. The argument is well taken.
The Fourth claim alleges that defendants “lglserest[ed] and detain[ed]” plaintiff in

violation of his rights under “the Fourth, Fifth and Fourteenth Amendments to the Constitu
3
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the United States.” ECF No. 16 at 18. The Hlaim is presented as a “general” claim under
U.S.C. § 1983.d. at 14. The factual allegations suppagtthis claim, however, state that the
defendants acted under color of state law to degiaintiff of his righs under the Fourth, Fifth
and Fourteenth Amendments through tlhwiauthorized stop, sedr, and seizureld. at 14-15.
These allegations merely duplicate those supmpthe Fourth claim for relief and should
therefore be dismisseGee M.M. v. Lafayette Sch. Di€81 F.3d 1082, 1091 (9th Cir. 2012) (
district court has broad discreti to control its own docketnd that includes the power to
dismiss duplicative claims”).

In addition to the duplicative nature of tHeegations in the First claim, the conclusory

allegations therein of excessive force and apfoeess violation fail to state a claim upon whi¢

relief may be granted. He asserts that he waswdepof “the right to bdree from excessive us
of force,” and “deprived of libertyithout due process of law.Id. at 15. His mere reference tc
right to be free from excessive force is fifgient to state a cogmable claim for reliet. See
Clegg v. Cult Awareness Netwpfl8 F.3d 752, 754-55 (9th Cir. 1994) (“[t]he court is not
required to accept legal conclusiarast in the form of factuallegations if those conclusions
cannot reasonably be drawn from the facts allegjedihd as discussed logv, plaintiff fails to
state a cognizable due process claim. For these reasons, the First claim should be dismis
The Fifth claim is labeled as one for a degtion of property withoutlue process under
8 1983, but largely repeats the allegas concerning the search a&zure alleged in plaintiff's
Fourth claim. SeeECF Na 16 at 19-20. To this extent, thefth claim is also duplicative and
should be dismissed. However, the Fifth claiso includes the allegation that defendants
“illegally” seized plaintiff’'svehicle and all its contentdd. As defendants poirttut, this alone is
not sufficient to state a cognizalulae process claim. “[A]n undudrized intentional deprivatior
of property by a state employee does not consttwielation of the procedural requirements ¢

the Due Process Clause of the Fourteenth Amentitha meaningful postdeprivation remedy

! Pursuant to § 1915(e)(2), the court may suente dismiss allegations that fails to staf
claim upon which relief may be granted. Becausenpfamay be able to state an excessive fc
claim through additional allegations, this clatrould be dismissed with leave to amend.

4

42

o

sed.

—h

for

ea
rce




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

the loss is available.Hudson v. Paime68 U.S. 517, 533 (1984). Plaintiff fails to state a dl
process claim because he alleges that theepty deprivation was unauthorized, and because
California provides an adequapostdeprivation remedysee Barnett v. Centqr8l F.3d 813,
816-17 (9th Cir. 1994) (per curiam). For theselitional reasons, plaintiff's Fifth claim should
be dismissed.

c. Sixth, Seventh, Ninth, Tenth, &lenth, and Twelfth Claims

Plaintiff's Sixth (false impisonment), Seventh (negligence), Ninth (conspiracy), Tent
(conversion), Eleventh (negligenflintion of emotional distressgnd Twelfth (abuse of proces
causes of action are all statevleort claims against public gstoyee defendants Kropholler and
McQuillan. Defendants argue these claims must be dismissed for plaintiff's failure to ple
compliance with California’s Govenment Claims Act (“GCA”").

The GCA requires that a party seekinggoaver money damages frarpublic entity or
its employees must submit a claim to the erd@forefiling suit in court, generally no later thar
six months after the cause of actiaties. Cal. Gov't Code 8§88 905, 911.2, 945, 950.2
(emphasis added$ee also Shirk v. Vista Unified Sch. Dig2 Cal. 4th 201, 208 (2007)8&fore
suing a public entity, the plaintiff must presartimely written claim. . .”) (emphasis added).
“The legislature’s intent to reqre the presentation of claimsfbee suit is filed could not be
clearer.” City of Stockton v. Super. C42 Cal. 4th 730, 746 (2007). Tilpelaim presentation i
not merely a procedural requirement of the GCAidain element of a platiff's cause of action
Shirk 42 Cal. 4th at 209. Thus, when a plairdgGerts a claim subject to the GCA, he must
affirmatively allege compliance with the claimegentation procedure, or circumstances excu
such compliance, in his complaintd. The requirement that a pl&ifih asserting claims subject
the GCA must affirmatively allege compliancehwihe claims filing requirement applies in
federal court as wellKarim-Panahi v. Los Angeles Police De@389 F.2d 621, 627 (9th Cir.
1988).

This argument, too, is well taken. Plaing#eks monetary damages and does not alle
compliance with the GCASeeECF No. 16, 1 143. Accordingly, plaintiff's state law claims

must be dismissed with leave to amendf&dure to allege compliance with the GCA.
5
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IV. LEAVE TO AMEND

Plaintiff may, but is not reqted, to amend his complaint to allege compliance with the

GCA and to state an excessive force clainpldintiff elects to file a second amended complajnt

against defendants Kropholler ai@Quillan as authorized herein, the complaint shall not add

new claims or new defendants.

Plaintiff is reminded that the court cannot reffea prior pleading in order to make his
second amended complaint complete. Local Rule 220 requires that an amended complai
complete in itself without reference to any prior pleading. This is because, as a general ru
amended complaint supersedes the original compl&e¢. Loux v. Rha@75 F.2d 55, 57 (9th
Cir. 1967).

Additionally, plaintiff must comply with the requirements of Federal Rules of Civil
Procedure 8(a) (i.e., that the complaint setfarshort and plain statement of the claim(s),
showing entitlement to relief and giving the defamds) fair notice of thelaim(s) against them
and 10(b) (i.e., if plaintiff hemore than one claim based upon separate transactions or
occurrences, the claims must befeeth in separate paragraphs).

V. RECOMMENDATION

Accordingly, IT IS HEREBY RECOMMENDED that defendants’ motion to dismiss
(ECF No. 28) be granted as follows:

1. This action shall proceed solely on the Fourth claim for relief; and

2. Plaintiff be provided thirty dgs from the date of any @er adopting these findings a

recommendations to file a secondearded complaint as provided herein.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanthe® provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fexr days after service of the objections. The
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parties are advised that failurefiie objections within the specéd time may waive the right to
appeal the Distric€ourt’s order.Turner v. Duncanl58 F.3d 449, 455 (9th Cir. 1998)artinez
v. Ylst 951 F.2d 1153 (9th Cir. 1991).

Dated: February 10, 2014.
Z g s
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




