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Doc. 1

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA; THE ) CASE NO. 2:09 — CV 03617 KIJM EFB
STATES OF ARKANSAS, CALIFORNIA, )

DELAWARE, DISTRICT OF COLUMBIA, ) Assigned to Kimberly J. Mueller
FLORIDA, GEORGIA,HAWAII, ILLINOIS, )

INDIANA, LOUISIAN A, MICHIGAN, )

MASSACHUSETTS, MONTANA, NEVADA)

NEW HAMPSHIRE, NEW JERSEY, NEW ) [PROPROSED] STIPULATED ORDER
MEXICO, NEW YORK, OKLAHOMA, ) REGARDING CONFIDENTIALITY
RHODE ISLAND, TENNESSEE, TEXAS, OF DISCOVERY MATERIAL AND
VIRGINIA, AND WISCONSIN, ex rel. NON-WAIVER OF ATTORNEY-
BRIAN SANT, RELATOR, CLIENT PRIVILEGE AND WORK
PRODUCT PROTECTION
Plaintiffs,

BIOTRONIK, INC. and WESTERN
MEDICAL, INC.,

Defendants.

)
)
)
)
)
)
VS. )
)
)
)
)
)
)

TO ALL PARTIES AND THEIR COUNSEL OF RECORD:
Whereas, the parties have stipulated that cedigicovery material be treated as confide
and that certain provisions of Fegl. Evid. 502 be incorporated in ander; Accordagly, it is thig

10th day of _April 201t py the United Statescb@ourt for the Eastern Distri

of California, ORDERED:

1. Designation of Discovery Materiab as “CONFIDENTIAL” or “HIGHLY-

CONFIDENTIAL-ATTORNEYS’ EYES ONLY.”  All documents produced in the course

discovery by any party or non-party (hereinaftee "Producing Party"), including all writtg
recorded, graphic or electronilyastored matters (and all idecal and non-identical copi

thereof); all Answers to Interrogies; all Answers to Requedts Admission; all Responses
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Requests for Production of Documents; and all deposition testimony and deposition

(collectively, the “Discovery Mrials”) shall be subject toithOrder, as set forth below:

(@) Confidential Information. The designation of confidential information shall
made by placing or affixing on the documentaimanner which will not interfere with
legibility, the word “CONFIDENTIAL.” TheProducing Party may only designate matg
as "CONFIDENTIAL” when the Producing Pairity good faith believes it contains sensit
personal or business information, trade secogtsther confidential research, developm
or commercial information, whicis in fact confidential.
(b) Highly-Confidential Information. The designation of highly confident
information shall be made by placing or =iifig on the document, in a manner which
not interfere with its legibility, the wds “HIGHLY CONFIDENTIAL — ATTORNEYS’
EYES ONLY.” A Producing Party may designate material as “HIGH
CONFIDENTIAL-ATTORNEYS’ EYES ONLY” only when the Producing Party in gg
faith believes:
® Such material contains either a) custoror subscriber data and analysis
pricing information; or c) proprietarjtechnical information, such as des
specifications; and/or
(i) The disclosure of such material wdutreate a substantial risk of seri
competitive injury to the Produwag Party or a non-party.
(c) Designation. A Producing Party shall notoutinely designate material
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” of
make such designations without reasonabtpiiny to determine whether it qualifies
such designation. The designatioof “CONFIDENTIAL” OR “HIGHLY

CONFIDENTIAL-ATTORNEYS’ EYES ONLY” infaomation shall be made prior to,

2

exh

be

ts

brial

ve

ent,

ial

will

ALY

od

, b)

ign

DUS

as

for

or

[PROPOSED] STIPULATED ORDER REGARDING CONFIDENTIALITY OF DISCOVERY MATERIAL ANI[

NON-WAIVER OF ATTORNEY-CLIENT PRIVILEGE AND WORK PRODUCT PROTECTION




© 00 N o o A~ W DN P

N DD D N DD DNNMNDNNDNNPEPE PP PP PP PP
0o N o o~ W N P O O 0N o 0o WODN O

contemporaneously with, the production or Blisare of that inforration. If Discovery
Materials claimed to be “Confehtial” or “Highly Confidential’are produced without su
designation, the Producing Party may requestriting that such Discovery Materials g
all copies thereof be stamp&donfidential” or “Highly Conficential.” The receiving par
must comply with the request within five (B)isiness days of receiving the request and
use reasonable efforts to retrieve any copfedocuments that may have been dissemir
prior to receiving the request. The recegiparty may challenge the designation of
documents as provided in this Order, but the inadvertent productidisadvery Material
(including, without limitation, testimony) claimed to be “Confidential” or “High

Confidential” without that designation shalltremnstitute a waiver afonfidentiality.
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(d) Designation Related to Depositions. Portions of depositions of a party or npon-

party's present and former officers, directors, employees, agentsseapeértepresentativ
shall be deemed confidential oghly confidential only if theyare designated as such w
the deposition is taken or withseven business days afteceipt of the transcript. Af
testimony that describes a document that haen designated as “CONFIDENTIAL
“HIGHLY CONFIDENTIAL-ATTORNEYS’ EYES ONLY,” as dscribed above, shall al
be deemed to be designated as “COMNENTIAL” or “HIGHLY CONFIDENTIAL-

ATTORNEYS' EYES ONLY.” No person shiabe present during any portion of 3
deposition designated “Confidealti or “Highly Confidential” unless that person is

authorized recipient of Discovery Matesaktontaining such @fidential or Highly
Confidential information under éhterms of this Order.

(e) Limitations on Use. Discovery Materials that haveeen provided (before or aff
entry of this Order) in discovery in the abowaptioned litigation ("this litigation™) and th

have been designated as “CONFIDHAL or “HIGHLY CONFIDENTIAL-
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ATTORNEYS' EYES ONLY” shall be used adisclosed solely for the purpose of
prosecution or defense of thHiigation, including preparng for and conducting pre-tris
trial and post-trial proceedings in this litigat, and for no other purpose. These matg
shall not be used or disclosed for any business, commercial or competitive purpose
not be used or discloseda@onnection with any othditigation or proceeding.

)] Permissible Disclosures of "Confidential* Information. The parties and tl
parties' outside counsel (hereinafter "Outst@ieunsel”) shall not disclose or permit

disclosure of any Discovery Materials designated as “CONFIDENTIAL" under this

the

=

rials

and

ne

the

Ord

to any other person or entity, except thbgéclosures may be made in the following

circumstances:
M Disclosure may be made to employesfs Outside Counsel. Any su

employee to whom such disclosure is matell be provided with a copy of, g

become subject to, the provisions of this Order requiring that the Dis¢

Materials be held in confidence.

(i) Disclosure may be made to employedsa party requirg in good faith t
provide assistance in the conduct of the litigation in which the informatiof
disclosed. Disclosure may also be mamlany employee of a party who is depd
or who testifies at trial.

(i)  Disclosure may be made to a third-gadteponent or third-party trial witne
who is the author, addressea®, recipient of a documentDisclosure may also |
made to the corporate designee for thétyetttat employed such author, addres|
or recipient at the time of the dament's creation dransmission.

(iv)  Disclosure may be made to court reporters engaged for depositions.
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(V) Disclosure may be made to any litigation support service comy
specifically engaged by Outside Counsel thee limited purpose of assisting in
processing or production oglectronically-stored information or in maki
photocopies of documents. Outside Coumsast take reasonable steps to en
that the confidentiality ofuch documents is maintained by such litigation suj
service companies.
(vi)  Disclosure may be made to consultamsestigators, or eerts (hereinaftg
referred to collectively as #perts”) retained by Outsid€ounsel to assist in t
preparation and trial of the lawsuit. Priordisclosure to any expert, the expert n
be informed of and agree in writing to Babject to the provisions of this Or
requiring that the documents and inf@tion be held in confidence.
(9) Upon receiving Discovery Materials dgsated as “HIGHLY CONFIDENTIAL
ATTORNEYS’ EYES ONLY," Outsié Counsel shall not disclose permit the disclosu
of any of these Discovery Matals to any other person ortiy, except that disclosur
may be made in the following circumstances:
® Disclosure may be made to employeafs Outside Counsel. Any su
employee to whom Outside Counsel makedisclosure shall be provided with
copy of, and become subject to, the prannsi of this Order requiring that t
Discovery Materials be held in confidence.
(i) Disclosure may be made to a deponent or trial withess who is the
addressee, or recipient of the document.
(i)  Disclosure may be made to a corperdesignee for the Producing Party
designated the Discovery Materialas “HIGHLY CONFIDENTIAL -

ATTORNEYS' EYES ONLY."
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(iv)  Disclosure may be made to court reporters engaged for depositions.
disclosing any Discovery Materials signated as “HIGHLY CONFIDENTIAL
ATTORNEYS’ EYES ONLY" to any such coureporter, such person must agre
be bound by the terms of this Order.

(V) Disclosure may be made to any litigation support service comy
specifically engaged by Outside Counsel thee limited purpose of assisting in
processing or production oglectronically-stored information or in maki
photocopies of documents. Prior to disclosure of Discoveryidigalesignated 3
“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY" to any such litigatio
support service companies, such companst agree to be bound by the term
this Order.

(vi)  Disclosure may be made to expertsiretd by Outside Counsel to whom i
necessary that “HIGHLY CONFIENTIAL-ATTORNEYS EYES ONLY”
materials be shown for the sole purposassisting in, or consulting with respect

this litigation. Prior to disclosure to amxpert, the expert muse informed of an
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agree in writing to be subject to the pivns of this Order requiring that the

documents and information be held in confidence;

(vii)  Disclosure may be made to othergmns only upon written consent of
producing or designating person (whichesgmnent may be recorded in a depos
or other transcript) or upon order oktiCourt after affording the producing per

due notice and an oppartity to be heard.
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(h) Except as provided in subparagraphs (R ég) above, counsel for the parties ghall

keep all Discovery Materials desigad as "CONFIDENTIAL" or "HIGHLY]

CONFIDENTIAL — ATTORNEYS' EYES ONLY" that are received under this Or
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secure within their exclusive possession andllstake reasonable efforts to place s

documents in a secure area.

0] All copies, duplicates, extracts, summariesdescriptions (hereinafter referred

collectively as “copies”pf Discovery Materials designateg confidential under this Org

or any portion thereof, shall be immediatefixed with the words “CONFIDENTIAL” o

“HIGHLY CONFIDENTIAL —ATTORNEYS’ EYES ONLY” if those words do not alrea

appear.

2. Nothing contained in this Confidentigli Order shall preclude any party frg
redacting information that is ilevant to the prosecution or dage of this litigition, and eag
party expressly reserves the right to redact sugh irrelevant information from the Discov
Materials produced in this litigation.

3. Confidential and/or Highly Confidential Information Filed with Court . To the

extent that any Discovery Matals subject to this Confidentiyl Order (or any pleading, motig
or memorandum disclosing them) are proposedeéofiled or are filed with the Court, thg
materials and papers, or any pomtithereof which discloses confidih information, shall be file
in accordance with Local Rules 141.1(e) and 14lefendant will have the burden of filing
motion for a sealing order to seal any materialenitfies as confidential. Any motion for a sea
order must be directed todtassigned district judge.

4. Party Seeking Greater Protectim Must Obtain Further Order. No information

may be withheld from discovery on the ground thatrimaterial to be disclosed requires proted
greater than that afforded by paragraph (1) of@rder unless the party claiming a need for grg
protection moves for an order providing such sdqarotection pursuant teed. R. Civ. P. 26(c).

5. Challenging Designation of Confidentiality. A designation of “CONFIDENTIAL

or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” mg be challenged upon moti
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by the party challenging such designatidn. this regard, defendantilwbe filing a motion for &

sealing order before the assigned district judgethi;context, the parties will be arguing whether

documents labeled as confidentialtisfg the standard articulated iRress-Enterprise Co. v.

Superior Court of Cal., 464 U.S. 501 (1984). So as not to render moot issues that are in digput

that motion, the parties shall, pending a rulingtloat motion, comply witrthis order regarding

disclosure of information designated as confidential

6. Return of Confidential Material at Conclusion of Litigation. At the conclusioh

of the litigation, all mateal treated as “CONFIDENTIAL or “HIGHLY CONFIDENTIAL-
ATTORNEYS’ EYES ONLY” under tis Order and not received inidence shall be returned

the originating party. Ithe parties so stipulate, the matenady be destroyed instead of beg

ng

returned. The Clerk of the Court may returnctunsel for the parties, or destroy, any sdalec

material at the end of thdigation, including any appeals.

7. Non-waiver of attorney-client privilege and work product protection. The

parties have stipulated that, puant to Fed. R. Evid. 502(d) and (e), the disclosure durin

discovery of any communication or informatiorefginafter “Document”) that is protected by the

attorney—client privilege (“Privilege” or “Prleged,” as the case may be) or work-product

protection (“Protection” or “Protected,” as thase may be), as defined by Fed. R. Evid. 502(g)

shall not waive the Privilege or ®ection in the above-captioned cageany other federal or state

proceeding, for either that Document or the sobmatter of that Document, unless there is ar

intentional waiver of th Privilege or Protection in order wupport an affirmative use of the

Document in support of the party’s claim or defgns which event the scope of any such wa

shall be determined by Fed. R. Evid. 502(a)(2) and (8 parties intend théhis stipulation shal

iver

displace the provisions of Fed. R.i&v502(b)(1) and (2). That is, all disclosures not made in prde

to support an affirmative use of the Documensupport of the party’s clai or defense shall be
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regarded as “inadvertent,” anlde producing party is hereby deeinto have taken “reasona

steps to prevent disclosure,” regardless of any argumentcangtances suggesting otherwise.

ble

8. Return of Privileged or Protected materials. Except when the requesting party

contests the validitpf the underlying claim oPrivilege or Protection (ihading a challage to thg

reasonableness of the timing or substance ®fntikasures undertaken the producing party fo

retrieve the Document(s) in question), any Docuiisgrhe Producing Party claims as Privilege

\1%4

d or

Protected shall, upon written requgeomptly be returned to éhProducing Party and/or destroyed,

at the Producing Party’s option.

If the underlying claim of Privilege or Protemn is contested, the requesting party shall

comply with, and may promptly seek a judiciatatenination of the matter pursuant to, Fed. R.

P. 26(b)(5)(B). In assessing the validity of agim of Privilege or Pretction, the court shall npt
consider the provisions of Fed. Rvid. 502(b)(1) and (2), but shaonsider whether timely and

otherwise reasonable steps were talig the Producing Party to requése return odestruction of

Civ.

the Document once the Producing Party had actual ledlge of (i) the circumstances giving rise¢ to

the claim of Privilege oProtection and (ii) thproduction of the Document in question including, if

applicable, compliance with the lashgence of Fed. R. Civ. P. 26(b)(5)(B).

@) For purposes of paragraph 8, “destroyedalsimean that the paper versions

are

shredded, that active electronic versions afdetee, and that no effort shall be made¢ to

recover versions that are not readily accessible, such as those on backup media or

recoverable through forensic means.

(b) For purposes of paragraph 8, “actual knowlédgéers to the actual knowledge
an attorney of record or other attorney wldad responsibilitiesn the litigation (fof
example, lead counsel, trial counsel, or a seafitmrney with manageai responsibilities fg

the litigation).
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9. The terms of this Order shall apply &l manner and means of discovery.
provisions of this Order may bmodified at any time by stipulatn of the parties, approved

order of the Court. laddition, a party may ang time apply to the Court for modification of t

Order. Nothing in this Order shall constitug) any agreement tproduce in discovery any

testimony, document or other information; (b) a weaief any right to objecto or seek a furthg

The

by

Nis

D
=

protective order with respect to any discovery or iothatter in this or any other litigation; or (d) a

waiver of any claim or immunity, protection, privilege with respect to any testimony, docunment

or information.

not

10.  This Order shall remain in force and effecttil modified, supeexded or terminatgd
by agreement of the parties hereto or by order@fburt. The termination of this action shall
relieve the parties from complying with any limitations imposed by this Order, and the Coyrt s
retain jurisdiction to enforce this Order.

Dated: March __, 2015 Respectfully submitted,
/s/ Christopher Myers /sl Jeremy L. Friedman
HOLLAND & KNIGHT LLP Jeremy L. Friedman, Attorney at Law
Christopher A. MyersRro Hac Vice) (State Bar No. 142659)
VVince Farhat (State Bar No. 183794) 2801 Sylhowe Road
Cheryl A. FeeleyPro Hac Vice) Oakland, CA 94602
400 South Hope Ste¢, 8th Floor Telephone: (510) 530-9060
Los Angeles, California 90071-2040 Facsimile: (510) 530 9087
Telephone: (213) 896-2400 Email: jlifried@comcast.net
Facsimile: (213) 896-2450 Fees Counsel for relator/Mychal Wilson

Email: christopher.myers@hklaw.com
Email: vince.farhat@hklaw.com
Attorneys for Defendant Biotronik, Inc.

/s/ Audra lbarra

LAW OFFICE OF AUDRA IBARRA
Audra Ibarra (State Bar No. 177464)
530 Lytton Avenue, 2nd Floor

Palo Alto, CA 94301

Tel: (650) 714-2270
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Facsimile: (650) 617-3201
Email: ai@aiappeals.com

Fees counsel for relator/Kershaw,
Cutter & Ratinoff, LLP

| L
DATED: Aprll 10, 2015. EBMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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