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Preliminary Instruction 1:

Ladies and gentlemen: You are now the jurthis case. It is myuty to instruct you on
the law.

It is your duty to find théacts from all the evidence the case. You, and you alone, a
the judges of the facts. Youllhear the evidence, decide whhe facts are, and then apply
those facts to the law which | will give you. This is how you will reach your verdict.

You must follow the law akgive it to you whether you agree with it or not. And you
must not be influenced by anyrpenal likes or dislikes, opinionprejudices, or sympathy. Tha

means that you must decide the case solely@e\lidence before you. The evidence will con

e

1

Sist

of the testimony of witnesses, documents, and akinegs received into evidence as exhibits and

any facts on which the lawyers agreendrich | may instruct you to accept.
You must not infer from these instructiomsfrom anything | magay or do as indicating
that | have an opinion regarding thedmnce or what your verdict should be.
In following my instructions, you must folloall of them and not single out some and

ignore others; they are all important.
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Preliminary Instruction 2:

During the trial you may hear me use a femntethat you may not have heard before.
will briefly explain some of the most commbmyou. The party who has brought suit is calleq
the plaintiff. In this action, #plaintiff is John Draper. Thegarty being sued is called the
defendant. The defendant ingltase is David Rosario.

Plaintiff is represented byictor Meng, Caitlin Blythe, Rbert O’Leary, and Elizabeth
Patterson and defendantrépresented by David Cas@ and Rene Lucaric.

The attorneys representing the partiethia case are not alied to speak with you.
When you see the attorneys ataess or pass them in the haltgl they do not speak to you,
they are not being rude or unfriendiythey are simply following the law.

You will sometimes hear me refer to “coeh% Counsel is another way of saying
“lawyers” or “attorneys.” | will sometimes refer to myself as the “court.”

To help you follow the evidence, | will giweou a brief summary of the positions of the
parties:

In September 2009, Mr. Draper was an innzatté Mr. Rosario was a Correctional Offig
at California State Prison—Solano in Vacaville)ifoania. Mr. Draper alleges that Mr. Rosaric
violated Mr. Draper’s constitutional rights by usiexcessive force against him, in violation of
his Eighth Amendment right to be free framuel and unusual punishmedtring an incident
that occurred at the prison on September 9, 2009.DMper alleges that Isaiffered injuries as
result of this use of force.

Officer Rosario denies that he used exaesfrce on Mr. Drapeand denies that he
caused Mr. Draper any injury.

Plaintiff has the burden of proving hisachs. He must prove his claims by a

preponderance of the evidence. When aygaas the burden of proof on any claim by a

er

preponderance of the evidence, it means you bripersuaded by the evidence that the claim is

more probably tru¢han not true.
1
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You should base your decision on all of th&lewce, regardless of which party presen

ed
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justice.

Preliminary Instruction 3:

All persons stand equal before the law, amdtarbe dealt with asquals in a court of
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Preliminary Instruction 4:

This is not an action against the State dff@aia or against the California Department
Corrections and Rehabilitation,reetimes called CDCR, or any pris This is an action agains
Officer Rosario. Whether the State of Califormiauld or would not reimbe this defendant is

irrelevant and should not be considered.

of
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Preliminary Instruction 5:
The evidence you are to consider a@ciling what the facts are consists of:
1) the sworn testimony of any witness;
2) the exhibits which aneceived into evidence; and
3) any facts to which the parties have agreed.
There are rules of evidence that control whatlmmaneceived into evidence. From time
time during the trial, | may make rulings on objen8 or motions made by the lawyers. Wher

sustain an objection, | am excladithat evidence from thigadt. If | sustain or uphold an

objection to a question that ga@sanswered by the witness, ydwald not draw any inferences

or conclusions from the question. You mustdre the question and must not guess what the
answer might have been. When | overrul®@bjection, | am permitting that evidence to be
admitted.

Sometimes | may order that evidence be stnckom the record and that you disregarg
ignore the evidence. That means that when yeuweciding the case, yoaust not consider the
evidence that | told you to disregard.

It is counsels’ duty to objeethen the other side offersstamony or other evidence that
they believe is not admissible. You should betunfair or prejudiced against either party
because they made objections

You should not infer or cohade from any ruling or othecomment | may make that |
have any opinion on the merits of the case favoringsadeeor the other. | do not favor one sic

or the other.

i or
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Preliminary Instruction 6:
Some witnesses, because of education or experience, are permitted to state opinions an
the reasons for those opinions.
Opinion testimony should be judged just lkey other testimonyfou may accept it or
reject it, and give it as much weight as younkhit deserves, consideg the witness’s educatior

and experience, the reasons given for theiopjrand all the other evidence in the case.
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Preliminary Instruction 7:
The parties have agreed tote@r facts that will be reat you. You should therefore tre

these facts as having been proved.

at
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Preliminary Instruction 8:

Certain charts and summaries not received in evidence may be shown to you in org

help explain the contents of books, records, demnis) or other evidence in the case. They ar

not themselves evidence or proof of any factthdly do not correctly redct the facts or figures
shown by the evidence in the case, you ghdidregard these chiarand summaries and

determine the facts fromhme underlying evidence.

10
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Preliminary Instruction 9:

In reaching your verdict, you may consider ottlg testimony and exhibits received int
evidence. Certain things are not evidence, andwyay not consider them in deciding what thg
facts are. | will Ist them for you:

(1) Arguments and non-testimonial statetsdsy counsel for either party are not
evidence. Counsel for the parties are not wgaesWhat they say their opening statements,
will say in their closing arguments, and at ottimes is intended to help you interpret the
evidence, but it is not evidence. If the facts asngsoember them differ from the way they ha
stated them, your memory of them controls.

(2) Questions and objections by courfseleither partyare not evidence.

(3) Testimony that has been excluded acleen, or that you have been instructed to

disregard, is not evidence and must notdresclered. In additiorsometimes testimony and

exhibits are received only forlimited purpose. When | instrugbu that an item of evidence wijll

be or has been admitted for a limited purpose, you must consider it only for that limited pu
and for no other.
(4) Anything you may have seen or heatien the court was not in session is not

evidence. You are to decide the case salalyhe evidence received at the trial.

11
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Preliminary Instruction 10:
Evidence may be direct or circumstantial. Direvidence is direct pof of a fact, such g
testimony by a witness about what that witnessonally saw or heard or did. Circumstantial
evidence is proof of one or more facts frarnich you could find anber fact. You should
consider both kinds of evidence. The law maikeslistinction between the weight to be given
either direct or circumstantial eence. It is for you to decideow much weight to give to any

evidence.

By way of example, if you wake up in th@rning and see that the sidewalk is wet, you

may find from that fact that rained during the night. However het evidence, such as a turne
on garden hose, may provide a different explandr the presence of water on the sidewalk
Therefore, before you decide that a taa$ been proved by circstantial evidence, you

must consider all the evidea in the light of reasonxperience, and common sense.

12
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Preliminary Instruction 11:
In deciding the facts in this case, you nhaye to decide which testimony to believe ar

which testimony not to believe. You may believe gtleing a withess says, or part of it, or nor

of it. Proof of a fact does not necessarily aepen the number of witsses who testify about it.

In considering the testimony of anytmess, you may take into account:

(1) the opportunity and ability @ahe witness to see or hearkorow the things testified to

(2) the witness’s memory;

(3) the witness’s manner while testifying;

(4) the witness’s interest in the outo®f the case and any bias or prejudice;

(5) whether other edence contradicted ¢hwitness’s testimony;

(6) the reasonableness of the witnesssrteny in light of all the evidence; and

(7) any other factors & bear on believability.

The weight of the evidence as to a fdoés not necessariliepend on the number of
witnesses who testify about it. &ltest is not which side bringjse greater number of withesse
or takes the most time to present its evidencewhich witnesses and which evidence appeal

your minds as being most accerand otherwise trustworthy.

13
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Preliminary Instruction 12:

A witness may be discredited or impeachgdvidence that is contradictory or shows
that at some other time the witness has sadbae something or has failed to say or do
something which is inconsistent with the veisis’'s present testimony. The evidence that a
witness has been convicted of a crime may lbaésoonsidered, along with all other evidence, i
deciding whether or not to believe the withess how much weight to give to the testimony o
the witness. This evidence may betconsidered for any other purpose.

As | have already instructed you, it is upytau to decide which testimony to believe an
which testimony not to believe. You may believe gtleing a withess says, or part of it, or nor

of it.

14
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Preliminary Instruction 13:

From time to time during the trial, it mé#gcome necessary for me to talk with the
attorneys out of the haag of the jury, either by having ami@rence at the bench when the jur
is present in the courtroom, or by calling a recess. Please understand that while you are v
we are working. The purposetbiese conferences is not to keefevant information from you,
but to decide how certain evidence is tdreated under the rules e¥idence and to avoid
confusion and error.

Of course, we will do what we can to kdbp number and length of these conferenceg
a minimum. | may not always grant a requesafoponference. Do not consider my granting ¢
denying a request for a conference as any indicati my opinion of the case or of what your

verdict should be.

15
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Preliminary Instruction 14:

At the end of the trial, you will have toake your decision based on what you recall o
the evidence. You will not haveti@nscript of the trial. | urggou to pay close attention to the
testimony as given.

If at any time you cannot hear the testimaayidence, questions, or arguments or see

witnesses or evidence, let me knsavthat | can correct the problem.

16
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Preliminary Instruction 15:

If you wish, you may take notes to help yomemnber the evidence. If you do take note

please keep them to yourself until you and yolioejurors go to the juryoom to decide the
case. Do not let note-taking dett you. When you leave, yonotes should be left in the
courtroom. No one will read your notes. Thall be destroyed at the conclusion of the case
Whether or not you take notes, you shoulg o& your own memory of the evidence.
Notes are only to assist your memory. You stiawdt be overly influenceldy your notes or thos

of your fellow jurors.

17
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Preliminary Instruction 16:

I will now say a few words about your conduct as jurors.

First, keep an open mind throughout the taall do not decide what the verdict shoulg
until you and your fellow jurors have completed ydetiberations at the end of the case.

Second, because you must decide this casel loade on the evidence received in the ¢
and on my instructions as to the law thgplées, you must not be exposed to any other
information about the case or to the issuasvibives during the course of your jury duty. Thu
until the end of the case onless | tell you otherwise:

Do not communicate with anyone in anyywand do not let anyone else communicate
with you in any way about the merits of theeas anything to do with it. This includes
discussing the case in person, in writing, bynghor electronic means, via e-mail, text
messaging, or any Internet chat room, blog, \8lebor other feature. This applies to
communicating with your fellow jurors until | giweou the case for deliberation, and it applies
communicating with everyone else including younilg members, your employer, the media
press, and the people involved in thelt@dthough you may notify your family and your
employer that you have been seated as a juroeinabe. But, if you are asked or approachec
any way about your jury service anything about this case, you shuespond that you have be

ordered not to discuss the matter ancefmort the contact to the court.

Because you will receive all the evidenoel &egal instruction you properly may consider

to return a verdict: do not read, watch, ofelisto any news or rdé&a accounts or commentary
about the case or anything to do with it; do noadyg research, such esnsulting dictionaries,
searching the Internet or usindnet reference materials; and do nake any investigation or in
any other way try to learn about the case on your own.

Third, if you need to communicate with mengly give a signed not® the clerk to give
to me.

Fourth, do not make up your mind about wihat verdict should bentil after you have
gone to the jury room to decide the casd wou and your fellow jurors have discussed the

evidence. Keep an open mind until then.
18
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The law requires these restrictions to enslueeparties have a famal based on the sam
evidence that each party has had an opporttmiggldress. A juror who violates these
restrictions jeopardizes the fairness of theseg@ding and a mistrial caliresult, meaning that
there would have to be a new trial. If anyojuis exposed to any @itle information, please

notify the court immediately.

19
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Preliminary Instruction 17:

The next phase of the trial will nowdga. First, each side may make an opening
statement. An opening statement is not evideittas.simply an outhe to help you understand
what that party expects the evidence will shdwparty is not required to make an opening
statement.

Counsel for Mr. Draper will then presenidence, and counsel for Officer Rosario ma
cross-examine. Then counsel for OfficersRoo may present evidence, and Mr. Draper’s
counsel may cross-examine.

After the evidence has been presented|llimgtruct you on the law that applies to the
case and the attorneys will make closing arguments.

After that, you will go to the juryoom to deliberate on your verdict.

20
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Preliminary Instruction for Recess:

We are about to take our first break duriihg trial, and | want to remind you of the
instructions | gave you earlietntil the trial is over, you are not to discuss this case with any
including your fellow jurors, members of your fdyn people involved in thérial, or anyone else
nor are you allowed to permit others to disdlrescase with you. Ifrayone approaches you an
tries to talk to you about the capédgase let me know about it imdiately. Do not read or lister
to any news reports of the trial. Do not cortdarty research of anyrd, including by using a
cell phone or other electronic deviog,by going to a likary or other outsidsource. Finally, yol
are reminded to keep an open mind until alletielence has been received and you have heg

the arguments of counsel, the instructionthefcourt, and the views of your fellow jurors.

If you need to speak with me about anythinmy@y give a signed not® the clerk to give

to me.
| will not repeat these admonitions edithe we recess or adjourn, but you will be

reminded of them on such occasions.

21
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