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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICTCOURT OF CALIFORNIA

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff, No0.2:10-cv-00458-KIM-KJIN

VS.

LAWRENCE “LEE” LOOMIS, et al.,
Defendants. ORDER

This case was on the court’s June 2813 calendar for the motion for summary
judgment brought by plaintiff Securities and Eange Commission (tH&SEC”) on its claims
against defendant Lawrence “Lee” Loomis. Jeremy Pendrey and John Yun appeared for
SEC, and Douglas Beevers appeared for LooR@ the reasons stated below, the court
GRANTS the SEC’s motion.

l. PROCEDURAL HISTORYAND UNDISPUTED FACTS

From 2007 to 2008, Loomis controlled LommWealth Solutions (“LWS”), an
entity that provided financial planning ser@s to individuals(Compl. 11 9, 11, ECF 1;
Loomis Ans. 119, 11, ECF 9.) Loomis’s fathedaw, John Hagener, controlled Lismar
Financial Services, LLC, which Hagener credtedanage Naras Secured Fund, LLC and
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Naras Secured Fund # 2, LLC (“Naras Fundrid &Naras Fund 2" or collectively, “Naras
Funds”). (Compl. 11 10-12; Loomis Ans. { 10; Hagener Ans. { 10.)

In February 2007, the Naras Funds bedéeriog equity securities to investors
known as “membership interastits.” (Compl. 11 14-15%eeLoomis Ans. 1 14-15.) The
Private Placement Memoranda (“PPM”) descthee Naras Funds and identify Lismar as the

manager of the Naras Funds. (Naras Fund 1 RPN, Ex. 1 to Decl. of Jeremy E. Pendrey

(Pendrey Decl.), ECF 64-11; Naras Fund 2 PPM at 19, Ex. 2 to Pendrey Decl., ECF 64-13.

The PPM specify that the membership units wergegistered with the SEfor offer or sale.
(Naras Fund 1 PPM at 1, Naras Fund 2 PPRI)atAdditionally, the SEC has attested that
neither fund was registered. (Pendrey Ddek. 9, ECF 64-15 at 72; Pendrey Decl., Ex. 10,
ECF 64-15 at 74.)

Loomis and LWS recruited investors for the Naras Funds by advertising
two-hour seminars and weekend-long seminars through newspaper advertisements and ¢
mailing of pamphlets. (Decl. of Melissa Wikstn (Wikstrom Decl.) 3, ECF 64-20.) At ons
seminar in March 2008, Loomis advised potaritivestors that Naras Fund 2 was like a
savings account and had a twepgrcent guaranteed rateiovestment. (Decl. of David
Ronald Bailey (Bailey Decl.) T 2, ECF 64-3.)

LWS issued a newsletter calledrie Wealth that it sent to LWS members and
posted on the LWS website. (WikstronedD. 1 6.) The October 2007 editionTofie Wealth
included a one-page articlb@ut the Naras Funds entitled/hat is Naras? (I1d.) Loomis’s
employee, Melissa Wikstrom (known as MelissaMBtan at the time), wrote the article but thg
contents were dictated by Loomis and Hagenler. 1§ 6-7.) TheWhat is Naras™article
stated that Naras Funds “are allocated secand position on mortgages . . ..” (Ex. Ato
Wikstrom Decl., ECF 64-20.) The article aksplained that Narasunds “offer[] a flat,
guaranteed 12% per annum, so a $100,000 ateawuid yield $12,000 for the year, or $1,00(
per month.” [d.) It continued that Naras Funds “allgwhe liquidity of withdrawing funds for
real estate transactions, butike a traditional savings account, you continue to receive intef

on that money for up to ten days after withdrawald.)( The article advised that Naras was
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not FDIC insured and that imtsted investors should rea@ tAPM for a full description of
risks. (d.) The article states th&lARAS 1| is currently at its maximum amount for total
dollars contributed, however, we are waidcion opening another account for our members
whom [sic] are still interesteid this savings option.”1d.)

Loomis would also schedule one-on-one meetings with potential investors.
(Wikstrom Decl. § 4; Testimony of JamesSReyker (Stryker Test) at 86:15-18, Ex. 4 to
Pendrey Decl., ECF 64-15.) At these meetihg®mis encouraged potential investors to
invest in the Naras Funds, advised that thesevgafe investments similar to a savings accou
and that they paid a twelve percent interest ré@féikstrom Decl. 1 5; Stryker Test. at 96:6-8.)
In March 2007, Loomis told one investor tiNdras Fund 2 was secured with a guaranty and
provided a twelve percent annual rate ¢ofime. (Decl. of Paul W. Thompson (Thompson
Decl.) 1 2, ECF 64-17.) He told other investordlaras Fund 2 that they would be able to
retrieve their investments on short notice. (DetlGeorge J. Yao (Yao Decl.) 1 5, ECF 64-2]
Decl. of Frank Zorrilla (Zorrilla Decl.) 1 ECF 64-22; Decl. of Rodney Julianus (Julianus
Decl.) 1 3.) Loomis would biethe investors to review thePM, but some investors never
received a copy. (Strykdrest. at 86:17-87:20.)

Loomis also told potentiahvestors that the funds were secured by second
mortgages on real estatdd.(at 96:13-97:12; Yao Decl. T1BCF 64-21.) Stryker testified:

There was [sic] . . . unrecorded second mortgages. . . . [M]y
understanding is, they had a vaufliall these notes and deeds of
trust, and it was all ready to becogded, but didn’t record. It was
just there in good faith becausdter all, the members were
working with [LWS] in a contact, so everyone understood their
roles.

(Stryker Test. at 97:7-13.) Stryker, an ist@¥ in the Naras Funds who also opened a LWS
branch in Seattle, testified that he further ustterd that Naras had a twenty percent mortgag
in property owned by its memberdd.(at 98:5-10.)

Loomis and Hagener executed a master loan agreement (the “Promissory N

to Advantage Financial Group Holdings, LLGAEG”) in favor of Naras Fund 2. (Pendrey

je

ote”)




© 00 N o o b~ W DN B

N NN N N DN NNNRNR R P P R R B R B
0 N O OO M W N P O © 0N O 0o W N P O

Decl. 1 4; Promissory Note, Ex. 3 to Pendb®cl., ECF 64-15.) The agreement represented

that AFG would pay fourteen percent in annual interest for each loan made to AFG. It stated

that “[flor each loan on the Master Loan Sched{AFG] pledges its Home Equity Line of

Credit (HELOC) interest in member investor reatate properties asllateral and any other
real estate interest as codledl.” (Promissory Note.) domis signed on behalf of AFG and
Hagener signed on behalf of Naras Fundig.) (

Between March 2007 and August 2008, Ndfand 1 raised money from over
thirty investors. Although the Naras Fund 1 PPM states throughouhéhimital offering is
limited to $975,000.00, (Naras Fund 1 PPM at 1,19,18), a forensic accountant retained by
the SEC determined that the total aggated sales amounted to $1,303,083.97. (Decl. of
Carolyn Van Alst (Van Alst Bcl.) 11 9-10; Ex. A, ECF 64-18 4, 9.) The value of the
investments exceeded $1 million by October 200id. 1(10.) During the same time period,
Naras Fund 2 raised over $10 million from eighty-one investads 1§ 9-10.)

In August 2007, Loomis asked the Certifieublic Accounting firm of Francis,
Scinto & Graziano, LLP (“FS&G”) to provideash reporting and accounting work for LWS,
AFG, Advantage Financial Group, Inc., Advant&geancial Partners dgalifornia, LLC and
Lismar (collectively, the “Loomi&ntities”), as well as Naras Fund 1 and Naras Fund 2. (D¢
of David P. Scinto (Scinto Decl.) T 2, E®4-16.) Loomis and Hagener did not provide
documents that the FS&G accountants requestelliding contracts or documentation
showing that the HELOCSs existed, or proof ttiet Naras Funds had a security interelst. (
15.) Loomis asked FS&G to create a staenshowing that Naras Funds investors were
earning twelve percent in intesteon their investments but FS&G refused, on the grounds th
such a statement would be misleadinigl.)( FS&G told Loomis that the companies were
undercapitalized. Id. § 6.) The companies fell behind on their payments to FS&G and FS4&
terminated their services in December 200d. {1 7-8.)

The former controller of AFG predecesgalvantage Finanal Partners of
California, Karen White, statad her declaration that the mpany was often short on cash

when she worked there from 2006 until Felbyu2008. (Decl. of Karen L. White (White

bel.
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Decl.) 11 2, 4, ECF 64-19.) If the Loomis Betithad insufficient funds to make mortgage,
insurance or payroll payments, Loomis wouldrast White or her coworker to use funds fron
the Naras Funds accountdd. ([ 4-5.) SEC's forensic accountant determined that only one
interest payment was made by AFG to the Nawasds under the Promissory Note. (Van Alsf
Decl. § 11.) White explained thite interest payments were made to the Naras Funds with
understanding that the payment webbk transferred back to tbéher entities. (White Decl.
17)

In June 2008, LWS had a conference wath its members. (Wikstrom Decl.
1 8.) Loomis addressed the unsigned HELOCm(duhis call and said that he was meeting
with his attorneys about thissue but there was no specific date for the HELOCs to be sign
(Ex. B to Wikstrom Decl., ECF 20.) During daery, the SEC’s real estate and accounting
expert witness, Paul Habibi,uviewed the list of 120 HELOC propees. (Decl. of Paul Habibi
(Habibi Decl.) 1 6.) Habibi lcated escrow statements and ajgals for 55 of the properties
and ordered title profile reportsr each of those propertiedd.(f 7.) None of these properties
had a deed of trust recorded in favor of&aFunds or any of the Loomis entitiekd. [ 8.)
Habibi was only able to obtapartial escrow files for the other properties, none of which
contained deeds of trust in favor oétNaras Funds or Loomis Entitiedd.] Habibi was also
unable to locate unrecorded deeds of tiugivor of any of the propertiesid()

The review by the SEC'’s forensic accountant showed that the amount owed
Naras Fund 1 to its members exceeded theuatin Naras Fund 1's account by the end of
August 2007, continuing through 2008. (Van Abstcl.  13.) The amount owed by Naras
Fund 2 to its investors was greater than the money in the Naras Fund 2 accounts from Ju
through November 2007, as well as in 2008L. { 14.) In April 2008, funds from new
investors in Naras Fund 2 weresdgo pay old investors.d. 1 16.)

When investors tried toitihdraw their investeduihds from Naras Fund 2 as
they were promised they could do, their mon&g not returned. (Yao Decl. {1 5-6; Zorrilla
Decl. § 5; Julianus Decl. T 4.) One investoNaras Fund 2 stated that he never received an

interest payments. (Zorilla Decl. 1 5.)
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The SEC filed a complaint against Loomis, Hagener, LWS and Lismar on
February 23, 2010. (ECF 1.) The complailieges claims against all defendants for:
(1) violations of Section 10(lof the Securities Exchange Act of 1934, 15 U.S.C. § 78j(b) and
Rule 10b-5, 17 C.F.R. § 240.10b-5; (2) violationSettion 17(a)(1) ahe Securities Act of
1933, 15 U.S.C. 8 77q(a); (3) violations of sextid 7(a)(2) and (3) dhe Securities Act,
15 U.S.C. 8§ 77q(a)(2); and (4) violations @c8ons 5(a) and 5(c) of the Securities Act,
15 U.S.C. 88 77e(a) and 77e(c). Additionally domplaint alleges (1) violations of Section
206(1) and 206(2) of the Advisers Act, 15 WCS§ 80b-6(1); and (2) slations of Section
206(4) of the Advisers Act, 15 U.S.€.80b-6(4), by Hagener and Lismar.

The SEC filed a motion for summary judgment on February 13, 2013. (ECH
64.) The court ordered the motion stagadMarch 11, 2013, pending resolution of Loomis’s
criminal case arising from the same evemis af the motion for expansion filed by Loomis’s
federal defender in that criminal camited States v. Loomi&2-cr-00315-JAM. (ECF 70.)
After the motion for expansion was granted, pheties stipulated ta new briefing schedule
for the motion for summary judgment, which was then set for hearing on June 28. (ECF §0,
81.) In the meantime, on April 15, 2013, the cauntiered an order of mmpction as to Hagener,
as stipulated between the parties, enjoinimg fiom violating the abovested statutes. (ECF
82). Loomis filed an opposition to the motifmm summary judgment on April 30, 2013. (ECH
83.) The SEC filed a reply on May 10, indiog it was no longer seeking summary judgment
as to Hagener. (ECF 84.) On June 26, 2018niis filed a motion to stay, which the court
denied without prejudice on August 27, 2013. (ECF 88, 96.)

. STANDARD

A court will grant summary judgment “if... there is no genuine dispute as to
any material fact and the movant is entitlegutigment as a matter of law.” Fed. R. Civ. P.
56(a). The “threshold inquiry” iwhether “there are any genuifaetual issues that properly
can be resolved only by a finder of fact becahsg may reasonably be resolved in favor of
either party.” Anderson v. Liberty Lobby, In&t77 U.S. 242, 250 (1986).
1
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The moving party bears thatial burden of showindhe district court “that
there is an absence of evidencsupport the nonmoving party’s caseCelotex Corp. v.
Catrett 477 U.S. 317, 325 (1986). The burden thleiits to the nonmoving party, which
“must establish that there is a geraiissue of material fact . . .Matsushita Elec. Indus. Co.
v. Zenith Radio Corp475 U.S. 574, 585 (1986). In carryitheir burdens, both parties must
“cit[e] to particular parts of materials in the redo . .; or show [] that the materials cited do
not establish the absence oeggnce of a genuine disputeloat an adverse party cannot
produce admissible evidence to support the’fdéed. R. Civ. P. 56(c)(1); see alsatsushita
475 U.S. at 586 (“[the nonmoving party] must dorenthan simply show that there is some
metaphysical doubt as to the material fact®preover, “the requiremens that there be no
genuine issue of materitct . . . . Only disputes over fad¢kat might affect the outcome of the
suit under the governing law will properlygatude the entry of summary judgment.”
Anderson477 U.S. at 247-48 (emphasis in original).

In deciding a motion for summary judgmetite court draws all inferences and
views all evidence in the light moistvorable to the nonmoving partiMatsushita475 U.S. at
587-88;Whitman v. Mineta541 F.3d 929, 931 (9th Cir. 2008). “Where the record taken as
whole could not lead a ration@ier of fact to find forthe non-moving party, there is no
‘genuine issue for trial.””Matsushita 475 U.S. at 587 (quotirigirst Nat’| Bank of Arizona v.
Cities Serv. Cg 391 U.S. 253, 289 (1968)).

1. ANALYSIS

A. Material Misrepresentations and Omissions

Rule 10b-5 implements Section 10(b)tleé Securities Exchange Act and
provides that it is “unlawful” t6employ any device, scheme antifice to defraud,” to “make
any untrue statement of a material fact or to angtate a material fact necessary in order to
make the statements made, in light of thhewrnstances under which they were made, not
misleading,” or to “engage in any act, practicecourse of business which operates or would
1
1
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operate as a fraud or deceit upon any persi.C.F.R. 8 240.10b-5. Under Section 17(a)(1

of the Securities Act, it is unlawful ithe offer or sal®f securities

(1) to employ any device, scheme antifice to defraud, or (2) to
obtain money or property by means of any untrue statement of a
material fact or any omission taagt a material fact necessary in
order to make the statements made, in light of the circumstances
under which they were made, not misleading; or (3) to engage in
any transaction, practice, or cearof business which operates or
would operate as a fraud deceit upon the purchaser.

15 U.S.C. § 77q(a).

The SEC argues that Loomis violated Rule 10b-5 and Section 17(a)(1) by
making materially false statements and omissiofi.CF 64-1 at 11-12.)Jnder both statutes,
an omitted or misstated fact is material if thisrea substantial likelihood that the disclosure g
the omitted fact would have been viewed by the reasonable investor as having significant
altered the ‘total mix’ of information made availabléViatrixx Initiatives, Inc. v. Siracusano
___U.S.__,131S.Ct. 1309, 1318 (2011) (qudBiasic v. Levinsond85 U.S. 224, 236
(1988));accord SEC v. Pharb00 F.3d 895, 908 (9th Cir. 2007). Scienter is an element of &
violation of Rule 10b-5rd of Section 17(a)(1)Aaron v. SEC446 U.S. 680, 697 (1980)
(Section 17(a))Ernst & Ernst v. Hochfelder25 U.S. 185, 193 (1976) (Rule 10b-5).
Recklessness satisfieethcienter elementollinger v. Titan Capital Corp.914 F.2d 1564,
1568-69 (9th Cir. 1990).

“[R]eckless conduct may be definad a highly unreasonable omission,
involving not merely simple, or even inexcusahkgligence, but an extreme departure from
the standards of ordinary caesmd which presents a danger okleading buyers or sellers that
is either known to the defendant or is so obvithad the actor must have been aware ofld.”
at 1569 (citingSunstrand Corp. v. Sun Chem. Cogb3 F. 2d 1033, 1044-45 (7th Cir. 1977))
Recklessness is evaluated through *
state of mind.” In re S.E.C. Platforms Wireless Intern. Cqrf17 F.3d 1072, 1093 (9th Cir.
2010) (citingGebhart v. SEC595 F.3d 1034, 1042 (9th Cir. 2010)). However, “[w]hen the

a subjeatiggiry’ turning on ‘the defendant’s actual

defendant is aware of the facts that madestiatement misleading, ‘he cannot ignore the fact

and plead ignorance of the riskld. at 1094 (citingViakor Issues & Rights, Ltd. v. Tellabs
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Inc., 513 F.3d 702, 704 (7th Cir. 20083ge also In re Oracle Corp. Sec. Liti§27 F.3d 376,
390 (9th Cir. 2010) (“A statement can constitatmaterial misrepresentation giving rise to
Section 10(b) or Rule 185 liability if there isno reasonable basis for the speaker's belief in
the statement's accuracy or if the speakawgre of undisclosed facts tending seriously to
undermine the statement's accuracy.”).

The SEC contends that the representations that Loomis made Whiat iS

Naras? article and in personal meetings witlv@stors—that the Naras loan funds were

secured by second mortgages, that the invesswesre highly liquid, and had a twelve percent

rate of return—were materiahd knowingly or recklessly lge. (ECF 64-1 at 12-15.)
1. Representations About Second Mortgages

The SEC asserts, and Loomis does not desgbat Loomis’s statements that th
loans were secured by second mortgages wereiatlat€he court agrees the statements werg
material because a reasonable investor would bhansidered this famt as significant in
considering whether to invest in Nar&see In re Wells Fargo Sec. Litig2 F.3d 922, 930
(9th Cir. 1993) (“Where a defendant affirmatiy characterizes . loans as ‘substantially
secured,’ ‘a defendant declaree Bubject of its represtation to be material to the reasonabils
shareholder . . . .” (citin§hapiro v. UJB Fin. Corp964 F.2d 272, 282 (3d. Cir. 1992&rt.
denied 113 S. Ct. 365 (1992)Mall v. Sec. Planning Servs., Ind19 F. Supp. 405, 407 (D.
Ariz. 1976) (defendants falselyltbpurchasers of notes thaethotes were secured by real
property mortgages, though no mortgages had temEmded, in violatiof Rule 10b-5).

Additionally, the SEC contels that Loomis knew afr was at least reckless

with respect to the fact that there were no maggarecorded in favor of Naras. (ECF 64-1 at

14.) Loomis argues that the SEC has not detratesl the requisite mnter because Loomis
did not make misrepresentations he “knew'tevialse about the lack of second security
interests. (ECF 83 at 6.) The SEC haw/led evidence that Loomis did not respond to
Scinto’s request for information to shakat HELOCs existed and were recorded.
Additionally, Loomis referencednsigned HELOCs during a Jug@08 conference call. (ECF

64-1 at 14.) In response, Loonaisserts there are alternative exyations for the fact that the

D
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mortgages were not recorded. eSifically, he suggests he mididve planned to obtain secon
mortgages in the future or used money from the Naras account as down payments on me
homes to create a trust in favor of Nardsl. &t 7.)

But as the SEC argues, Loomis has provided no evidence that supports the
alternate explanations he proposes for his faitarobtain second mortgages, from the time tk
he and Hagener began offering membership interegst to investors ifrebruary 2007 to the
time of the conference call in June when he nitadegemark regarding the lack of HELOCs.
Loomis’s actions here area@ngous to the defendants’ atforms Wireless In that case, the
defendant’s corporation issued press releatdmg that the cporation had developed

prototypes for a new cellular communicatia@shnology, when the corporation in fact only

had a design of the prototype and had not obtained funding to actually build it. 617 F.3d at

1081-82. The court rejected the defendant’s caioiethat his persondlelief that the press
release was not misleading could creatésble issue of facs to scienterld. at 1095. The
defendant also asserted that the corporatitamded to soon acquire the necessary compone
and that it was customary to develop ptgpes over time. The defendant’s unspoken
intentions, however, did not negate the faat the defendant knew the press statements we
untrue when they were issueldl. Similarly here, even if Loomis did plan to record the
mortgages in the future, he doest dispute that he told invess that the loans were secured
when they were not. The undisputed evidentabéishes that Loomis either knew that his
statements were false at the time he made thethabhe at least did ntdke care to ensure
that the loans were secured before seekingstove This record meets the standard for
recklessness undelollinger.

In response, Loomis contends the ¢aannot infer that he knowingly or
recklessly made false represdiutas about the mortgages basedhis exercise of the Fifth
Amendment right to silence. (ECF 83 at 8/¥hen a party asserts the privilege against self-
incrimination in a civil case, the district courtshdiscretion to draw an adverse inference fron
such assertion.Nationwide Life Ins. Co. v. Richard$41 F.3d 903, 911 (9th Cir. 2008). “A

decision not to draw the inference poses &uttgl problems for aadverse party who is
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deprived of a source of information that migbhceivably be determinative in a search for th
truth.” 1d. (citations, quotations removed). $&EC v. Colellpthe SEC sued an individual for
receiving proceeds from securities fraud, a cafisetion that normally requires the SEC to
show that the individual both received the vidifunds and had no legitimate claim to them.
139 F.3d 674, 677 (9th Cir. 1998). On appeal, th@iNCircuit held that the district court
permissively placed the burden on defendarshow he had no legitimate claim to the
proceeds, because defendant had invoked the Fifth Amendment right to sitentee Ninth
Circuit went on to explain that defendargiience alone was not enough to support summary
judgment in SEC’s favor, but that the silencenbined with SEC’s evidence that defendant
received the victims’ funds, and defendant’s latlkny evidence to show he had a legitimate
right to the proceeds, was enouglstpport the district court’s rulingd. at 678.

Here, however, the SEC has presentadesce showing that each element of &

Rule 10b-5 and Section 17(a)(1blation is met based on Loomis’s statements that there we

mortgages securing the Naras loaAs$ that point, the burden shifted to Loomis to show that
there is a genuine dispute of maéfact regarding one or botf these issues. But Loomis
has not presented any evidence in ojmrsto the SEC’s motion and, unlike @olello, the
SEC has produced evidence relevant to eactof of a Rule 10b-5 and Section 17(a)(1)
violation. Thus, even if the court were to drawadverse inference from Loomis’s silence to
support its conclusion that Loomis violated Ru@-5, the permissibility of doing so is even
stronger than il€olello, where the SEC had provided concrete evidence supporting only or
factor of the secuties violation.

Finally, Loomis seems to argueattany representations in thé/hat is Naras?
article are not material because only peopdie Wad already invested in Naras received the
article; in other words, none of those investoould have relied on any misrepresentations in
the article when making the decision to invedilaras. (ECF 83 at 10.) But reliance is not a
element for a claim under Rule 10b-5 brought by the SEC,; it is only a required element wi
the claim is brought by a private part$.E.C. v. Rana Research, In®@ F.3d 1358, 1364
(9th Cir. 1993)see also Amgen Inc. v. Conn. Retirement Plans & Trust FundsU.S. |

11
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133 S. Ct. 1184, 1192 (2013) (reliance “is an esdexigment of the § 10) private cause of
action because proof of reliance ensures tha¢ tiseat proper connection between a defendar
misrepresentation and a pi&ff’s injury”) (citations and quotens omitted).

2. Statements Regarding Guaranteed Rate of Return

The SEC contends Loomis’s represewntasi that the investment would yield a
twelve percent rate of return and that ineestcould easily retrievineir capital were both
material and false. (ECF 64-1 at 14-15.) Qmriébcord before the court, the court agrees.
Representations about forecastsraegerial to a reasonable investBrovenz v. Milley
102 F.3d 1478, 1488-89 (9th Cir. 1996), and may ctustimaterial representations when the
are sufficiently specific. For example,limre Amgen Inc. Sec. Litigatiph44 F. Supp. 2d
1009, 1027 (C.D. Cal. 2008), statements that defead@ere optimistic about future growth in
the market for a particular product were materkdere, Loomis told investors they would
receive twelve percent interest annually, iahi& more specific than the statementéimgen
The SEC’s admissible evidence demonstratedihainis made these statements knowingly ¢
recklessly because he continued to advertise ttegms to potential investors when the Narag
Funds were short on cash.

Loomis asserts the SEC has not shownhleadcted with scienter, arguing that
the disclosures in the PPM that the investmevdre risky mitigate the statements he made
regarding the anticipated ratereturn. (ECF 83 at 9-11.) Wangys of risk may shield sellers
of securities from liability when they rka “forward-looking staments” predicting the
success of an investmeree Livid Holdings Ltd. v. Salomon Smith Barney, &6 F.3d
940, 947-48 (9th Cir. 2005). Courts, however, Haelel that “boilerplate language warning
that investments are risky or general language not pointingetafisgrisks is insufficient to
constitute a meaningful cautionary warningeTdautionary warning ought to be precise and
relate directly to the forwartboking statements at issueWestley v. Oclaro, Inc897 F.

Supp. 2d 902, 919 (N.D. Cal. 201@h reconsideration in paiN.D. Cal. Jan. 10, 2013)
(citing In re Copper Mountain Sec. Litig311 F. Supp. 2d 857, 882 (N.D. Cal. 2004)). Here,

Loomis made statements to investors about theofatturn and their ality to retrieve their
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investments after he already knew the statemeets inaccurate. No later than December
2007, when FS&G terminated its relationship with the Naras Funds and the Loomis entitie
Loomis had been told the Naras Funds wereetoapitalized and could hguarantee a twelve
percent rate of return. Yet, the Naram#s were still acquiring investors through August
2008. Accordingly, the statements Loomis magee not forward-looking predictions; they
were misrepresentations.

B. Scheme Liability

The SEC asserts that Loomis alsoable under subparts)(and (c) of Rule
10b-5 and subparts (1) and (3)S#ction 17(a) for engaging in a scheme to defraud. (ECF
64-1 at 15.) The SEC contendsatthoomis used funds from new investors in the Naras Fun
to pay earlier investors. (EGH-1 at 8-9, 20.) “Courts hagenerally held that [a] Rule
10b-5(a) and/or (c) cia cannot be premised on the allegedrepresentations or omissions
that form the basis of a Rule 10b—5(b) claiftVPP Luxembourg Gamma Three Sarl v. Spot
Runner, InG.655 F.3d 1039, 1057 (9th Cir. 2014¢rt. denied  U.S. ;132 S. Ct. 2713
(2012) (citations and quotations omitted). It is important that “the lines dividing the differe

claims are [] ‘carefully maintainédnd are ‘well-established.”ld. (citing Desai v. Deutsche

Bank Sec. Ltgd573 F.3d 931, 941 (9th Cir. 2009)). Yet, the same set of facts may give rise

both to a violation of subsectigh) and subsections (a) and/oy ifoplaintiff alleges “that the
defendants undertook a deceptive scheme or course of conduct that went beyond the
misrepresentations.In re Alstom SA406 F. Supp. 2d 433, 475 (S.D.N.Y. 20Gf8e alsdJ.S.
S.E.C. v. Brown878 F. Supp. 2d 109, 122 (D.D.C. 2012) (applying this standard to motion
summary judgment). Here, the SEC has praVeldence that Loomis misrepresented the
solvency of the Naras Funds while simultaneously accepting new investors to make payn
to older investors. Becausedlueceptive conduct went beybmere misrepresentations, the
SEC has established that Loomis &ble for these additional violations.

C. Violations of Securities AcSections 5(a) and 5(c)

Sections 5(a) and 5(c) of the Securities piohibit the offer or sale of securitieg

in interstate commerce withoutigr registration with the SEQinless the transaction qualifies
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for an exemption from registran. 15 U.S.C. § 77e(a), (d}latforms Wireless Int’l Corp.
617 F.3d at 1085. In reviewing whether Secbamas violated, the Ninth Circuit has noted
that the focus is properly placed on economititieather than form; the inquiry is whether
“in substance” the securities were isswathout registration or an exemptioRlatforms
Wireless 617 F.3d at 1086 (quotif§E.C v. M & A West, Inc538 F.3d 1043, 1053 (9th Cir.
2008)).

The SEC can establistpama facieSection 5 violation by showing (1) “that no
registration statement was in effé¢e) “that [Loomis] sold oioffered for sale the securities,”
and (3) “that there was use of interstaéangportation, communication, or the mails in
connection with the sale or offer for saleS’E.C. v. LowrangeNo. 11-CV-03451-EJD, 2012
WL 2599127, at *4 (N.D. Cal. July 5, 2012) (citiBge.C v. Cavanaghi F. Supp. 2d 337, 361
(S.D.N.Y. 1998)aff'd, 155 F.3d 129 (2d Cir. 1998)). Pramfscienter is not required.E.C.

v. Rose Fund, LLONo. C 03-04593 WHA, 2004 WL 6069,7at *9 (N.D. Cal. Sept. 17,
2004) (“Neither negligence nor scienter is aan@tnt of a prima facie case under Section 5 o0
the Securities Act.” (quoting.E.C. v. Friendly Power Co. LL.@9 F. Supp. 2d 1363, 1367
(S.D. Fla. 1999)))aff'd, 156 F. App’x 3 (9th Cir. 2005). “Once the SEC introduces evidenc
that a defendant has violated the registrati@vigions, the defendant then has the burden of
proof in showing entitlement to an exemptior®’E.C. v. Murphy626 F.2d 633, 641 (9th Cir.
1980). The exemptions to registration evastrued narrowly to provide full and fair
disclosure of the sedties’ character and to prevent fraudulent salds. As the movant on
summary judgment, the SEC bears the burdenadipg that no genuine isswf material fact
exists, even where Loomis would hate burden of proof at triaMurphy, 626 F.2d at 641.

However, Loomis must still “makeshowing sufficient to establish the
existence of an element essential tig][base,” that an exemption applie@elotex Corp.477
U.S. at 322. Therefore, once the SEC has produced evidence demonstratimgfacie
violation of the registration pwision, Loomis must makesafficient showing to raise a
genuine issue of matatifact. The SEC is then emid to summary judgment only if it

demonstrates (1) that no genuissue of material fact exists; (&) that, viewing the evidence
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in the light most favorable to Loomis, the SECImsarly entitled to prevail as a matter of law.
Murphy, 626 F.2d at 641see also S.E.C. v. Poiriet40 F. Supp. 2d 1033, 1044 (D. Ariz.
2001).

1. Establishment of Rrima FacieCase

The SEC has establisheg@ma faciecase that the securities offerings in Nardgs

Fund 1 and Naras Fund 2 were unregistered. li®admits that the Naras Funds “membershi
units” constituted equity secust. The PPM distributed to poteh investors for both funds
state on their first pages that the securitiesreffare not registereditiv the SEC. (ECF 64-11
at 5; ECF 64-13 at 2.) The SEC has attestdahissibly, that neither fund was registered.
(Attestations of Aimee Primeaux, SEC BearChief, ECF 64-15 at 72, 74.)

In addition to confirming that the meership units were securities and not
registered with the SEC, the PPM also séxiglicitly that they constitute an offer:

THESESECURITIES HAVE NOT BEEN REGISTERED
WITH THE UNITED STATESSECURITIES COMMISSION
(“SEC” OR “COMMISSION") OR ANY STATE SECURITIES
COMMISSION, BUT AREOFFERED PURSUANT TO A
CLAIMED EXEMPTION FROM REGISTRATION
PROVIDED BY THE SECURITIES ACT OF 1933...

(ECF 64-11 at 5, ECF 64-13 at 2, emphasis addéddmis admits that the sale of the

membership units in the two funds constituted#er of securities. Declarations support the

fact that Loomis personally sold at least some of the securities to prospective investors. (Yao

Decl.; Zorrilla Decl.) Lastly, Loomis adis to the use of intstate transportation,
communication, or the mails imonection with the offer. Th8EC has therefore established &
prima faciecase of an unregistered securitéfering in violation of Section 5.
2. Loomis’s Proffered Exceptions

Loomis argues that both of the fundsjurestion were exempt from registration
He says that Naras Fund 1 was exempt under B'RC§ 230.504 (“Rule 504"). (ECF 83 at 6.
Rule 504 exempts from the registration requirements a sale of sedhatie®es not exceed
$1,000,000. 17 C.F.R. 8 230.504. He also says that Naras Fund 2 was exempt under 17
§ 230.506 (“Rule 506”). (ECF 83 at 6.) Rule 506 exempts a sale made to 35 or fewer
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purchasers under certain conalits. 17 C.F.R. § 230.506. As stated above, because the Sk
has established@ima faciecase, Loomis bears the burden of raising a genuine issue of
material fact supported by probative evidemo#, merely a “metaphysical doubt.” If he does
so, the SEC, as the movant for summary judgment, bears the burden of proving there is n
genuine issue of materi&ct and that Loomis is not entitled to an exemption as a matter of
law.
I. Rule 504 Exception for Naras Fund 1
To qualify for a Rule 504 exemptiongiNaras Fund 1 securities offering must

meet certain conditions, includirnigat the aggregate offering pei for the securities must not

exceed $1,000,000. The SEC alleges that the ei@mip inapplicable because the aggregate

offering price here exceeded one million dollafECF 64 at 19.) Although the Naras Fund 1
PPM states throughout that the total dffg is limited to $975,000.00, the SEC provides
evidence that the total aggyated sales amounted to $1,303,083.97. (ECF 64-18 at 1 9.)
Loomis argues the SEC has failed to prowelilability because #hevidence supports his
involvement in Naras Fund 1 sales only as late as March 2007, which is well before the b

of the threshold in October 2007. (ECF 88 aECF 64-18 1 10.) The SEC responds that

regardless of whether Loomis personally sold the unregistered securities that exceeded the

threshold, the evidence supports the conclusianit was a necessary participant in those
sales, making him equally liable. (ECF 84 at 10.)

Based on the record available to tloeit, the court finds Loomis has not
sufficiently raised a genuine issue ofteraal fact beyond what would constitute a
“metaphysical doubt.Matsushita 475 U.S. at 586. He hasoprded no probative evidence to
support his contention that he wast responsible for the saletbe Naras Fund 1 securities, a
essential element to a finding that the Rule &0geption excludes him frofiability. None of

the evidence of record suggesihat any other individual wangaged in sales of the Naras

Fund 1 securities. Even when the evidence iseftkein the light most favorable to Loomis, the

court finds he has not raised a question of iehis conduct fell into the Rule 504 exemptio

because of his significant parpation in the Naras Fund 1 sales. Thus the burden does not

16

FC

o

174

each

174

=}




© 00 N o o b~ W DN B

N NN N N DN NNNRNR R P P R R B R B
0 N O OO M W N P O © 0N O 0o W N P O

shift back to the SEC to providkee non-existence of Loomis’adts. The court need not reach
the question of whether Loomis was a “necesparticipant” in the spcific sales exceeding
the threshold.
ii. Rule 506 Exception for Naras Fund 2

In order for the sale of Naras Fundezgrities to qualify for an exemption unde
Rule 506, Loomis would be required to show at tirdkr alia, that the offering was in
compliance with 17 C.F.R. 8§ 230.502 (“Rule 502Qne of the requirements of Rule 502 is
that before the sale of a security to a non+{adited investor,” the issuer must provide the
investor with certain financial informatiorfhe SEC alleges this requirement was not met
during the sales of Naras Fund 2 securitieqygitine Bailey declaran as evidence of one
example of a violation. (ECF 64 at 20.) Loomis does not dispute that the financial inform
was not provided, but allegesatithe SEC’s argument is insufficient because there is no
evidence that Loomis was informed of Baileylet worth at the time Loomis sold him the
Naras Fund 2 securities. (ECF 83 at 6). Th€ SKjues that ignorance Béiley’s status as a
non-accredited investor is immateriaMibether Loomis provided him with required
information. (ECF 84 at 14-15.)

Again, Loomis has not sufficiently raisedgenuine issue of material fact

demonstrating he could plausibly qualify foregjistration exemption. Loomis has provided no

probative evidence to suppane contention that heasonably believed that Bailey and other
investors were accredited, an essential element for establishing the applicability of Rule 5
Although the Naras Fund 2 PPM states thaoffering is only availble to purchasers who
gualify as accredited investors, (ECF 64-132), Loomis has provided no evidence of a
completed PPM showing that purchasers actatisted that they were accredited investors
before a transaction occurredlthough there are some blaR#PM in the record, this is
insufficient evidence to establish the exiseenf a genuine issu# material fact.See Mark v.
FSC Sec. Corp870 F.2d 331, 337 (6th Cir. 1989) (mgfithat a “blank gbscription document
and offeree questionnaire simply do not amoumrtdative evidence, when it is the answers

and information receiveilom purchasers that determineseiitier the conditions of Rule 506
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have been met.”) Therefore, Loomis has not met his burden to show how Naras Fund 2 ¢
gualify for an exemption, and the court nexd address the SEC’s additional argument
regarding public solitations. The SEC is entitled to summary judgment on this claim.
V. CONCLUSION
1. The SEC’s motion for summary judgmenttasts claims of false material
statements and omissions undefeRLOb-5 and Section 17(a) is
GRANTED.
2. The SEC’s motion for summary judgmext to its claims for scheme
liability under subparts (a) and (c) Rfile 10b-5 and subparts (1) and (3) of
Section 17(a) is GRANTED.
3. The SEC’s motion for summary judgmex#t to its claims under Section 5(a
and 5(c) of the Sectuies Act is GRANTED.
4. This case is set for status on Octobg, 2013, to discuss the remedial phas
of the case. The parties shall file anfcstatus report no later than October
10, 2013, discussing their joint recommetimlas, or to the extent they
cannot agree, their separate positions.
IT IS SO ORDERED.
DATED: September 3, 2013.

UNIT TATES DISTRICT JUDGE

18

ould

e



