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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RENE MEDINA,
Plaintiff, No. 2:10-cv-0502 LKK AC P
VS.
KATHLEEN DICKINSON, et al.,
Defendants. FINDINGS AND RECOMMENDATIONS
/

Plaintiff, a state prisoner proceeding pro se on the basis of a second amended

complaint (ECF No. 19) , seeks relief pursuant to 42 U.S.C. § 1983 for alleged constitutiopal

Doc. 60

violations related to his placement in administrative segregation (“Ad Seg”). Pending befagre the

court is defendants’ motion for summary judgment, re-noticed on June 27, 201PCSé&os.

51-53, 56. Plaintiff opposes the motion. ECF Nos. 54, 58.

Plaintiff alleges that he was deprived of due process and subjected to cruel gnd

unusual punishment by having been placed in Ad Seg from May 22, 2009 until March 10,2010,

on the basis of a false charge of overfamiliarity with staff. He contends that his retention ir
Seg was improper because the original serious rules violation for which he was found gui

dismissed after he was denied witnesses at the initial rules violation hearing. He further
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contends that he was denied due process Bgifization hearings that resulted in decisions t¢

A4

retain him in Ad Seg. Defendants move for summary judgment on the ground that plaintiff has

failed to state a claim for relief and that he is not entitled to judgment as a matter of law.

Viotion

for Summary Judgment (“MSJ”) at 4-13In addition, defendants argue that they are entitled to

qualified immunity. _ldat 13-15.
Legal Standards Under Rule 56

Summary judgment is appropriate when it is demonstrated that there exists

genuine dispute as to any material fact and the movant is entitled to judgment as a matter of

law.” Fed. R. Civ. P. 56(a).

Under summary judgment practice, the moving party always

bears the initial responsibility of informing the district court of the basis for it$

motion, and identifying those portions of “the pleadings, depositions, answe

s to

interrogatories, and admissions on file, together with the affidavits, if any,” which

it believes demonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett77 U.S. 317, 323 (1986) (quoting Fed. R. Civ. P. 56(c)). “[W]herg the

nonmoving party will bear the burden of proof at trial on a dispositive issue, a summary
judgment motion may properly be made in reliance solely on the ‘pleadings, depositions,

answers to interrogatories, and admissions on file.”; dd324. Indeed, summary judgment

should be entered, after adequate time for discovery and upon motion, against a party who fails

to make a showing sufficient to establish the existence of an element essential to that par

case, and on which that party will bear the burden of proof at trialidS&e322. “[A] complete

! The motion was originally filed on April 10, 2012, and plaintiff filed his original
opposition on April 26, 2012. However, by order filed on May 10, 2012, the court orderec
plaintiff to re-serve his discovery requesin defendants and directed defendants to serve

responses on an expedited basis. Defendants’ motion for summary judgment was vacategd

WAS

subject to re-notice once defendants had served their discovery responses, after which plaintiff

was granted thirty days to file his opposition (or supplemental opposition), following which
defendants were given seven days to file any reply.E&#eNo. 55. Thereafter, by order file
on July 12, 2012, the court provided plaintiff with supplemental advisement regarding the
summary judgment process, pursuant to Woods v. C&8gyF.3d 934 (9th Cir. 2012). Plainti

d

=

was also granted an extension of time to file a supplemental opposition. Briefing was complete
on August 16, 2012. The case was reassigned to the undersigned by order filed on November

19, 2012. ECF No. 59.
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failure of proof concerning an essential element of the nonmoving party’s case necessaril
renders all other facts immaterial.”_Jldt 323. In such a circumstance, summary judgment
should be granted, “so long as whatever is bdfwalistrict court demonstrates that the stanc

for entry of summary judgment, as set forth in Rule 56(c), is satisfied.” 1d.

If the moving party meets its initial responsibility, the burden then shifts to the

opposing party to establish that a genuine issue as to any material fact actually does exis

Matsushita Elec. Indus. Co. v. Zenith Radio Co#@5 U.S. 574, 586 (1986). In attempting tg

establish the existence of this factual dispute, the opposing party may not rely upon the
allegations or denials of its pleadings but is required to tender evidence of specific facts ir
form of affidavits, and/or admissible discovematerial, in support of its contention that the

dispute exists, Sdeed. R. Civ. P. 560; Matsushjt475 U.S. at 586 n.11. The opposing part

must demonstrate that the fact in contention itens, i.e., a fact that might affect the outcomn

of the suit under the governing law, gegderson v. Liberty Lobby, Inc477 U.S. 242, 248
(1986); T.W. Elec. Serv., Inc. v. Pacific Elec. Contractors ASS0® F.2d 626, 630 (9th Cir.

1987), and that the dispute is genuine, i.e., the evidence is such that a reasonable jury co

return a verdict for the nonmoving party, $&eol v. Tandem Computers, In&18 F.2d 1433,

1436 (9th Cir. 1987).

In the endeavor to establish the existence of a factual dispute, the opposing
need not establish a material issue of fact conclusively in its favor. It is sufficient that “the
claimed factual dispute be shown to require a jury or judge to resolve the parties’ differing

versions of the truth at trial.”_T.W. Elec. Ser809 F.2d at 631. Thus, the “purpose of sumn

judgment is to ‘pierce the pleadings and to assess the proof in order to see whether there
genuine need for trial.”_Matsushjtd75 U.S. at 587 (quoting Fed. R. Civ. P. 56(e) advisory
committee’s note on 1963 amendments).

In resolving the summary judgment motion, the court examines the pleading

depositions, answers to interrogatories, and admissions on file, together with the affidavits
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any. Fed. R. Civ. P. 56(c). The evidence of the opposing party is to be believeshd8eson
477 U.S. at 255. All reasonable inferences that may be drawn from the facts placed befo

court must be drawn in favor of the opposing party. Matsushita475 U.S. at 587.

e the

Nevertheless, inferences are not drawn out of the air, and it is the opposing party’s obligation to

produce a factual predicate from which the inference may be drawrRi@eeds v. Nielsen

Freight Lines 602 F. Supp. 1224, 1244-45 (E.D. Cal. 1985), aB81D F.2d 898, 902 (9th Cir.

1987). Finally, to demonstrate a genuine issue, the opposing party “must do more than simply

show that there is some metaphysical doubt as to the material facts . . . . Where the reco
as a whole could not lead a rational trier of fact to find for the nonmoving party, there is nc
‘genuine issue for trial.””_Matsushitd475 U.S. at 587 (citation omitted).

In applying these rules, district courts must “construe liberally motion papers
pleadings filed by pro se inmates and . . . avoid applying summary judgment rules strictly.

Thomas v. Ponde611 F.3d 1144, 1150 (9th Cir. 2010).

Undisputed Facts

The parties do not dispute the pertinestdrical facts. Both plaintiff and
defendants rely on the documentation of the disciplinary proceeding from plaintiff's prison
central file. What is really in dispute is tblearacterization of plaintiff's profession of personza
feelings for a staff member as “overfamiliarity;” the propriety of treating such a declaration
disciplinary offense; and whether plaintiff's removal from general population and retention
nine months in administrative segregation violated his constitutional rights. The facts are
follows:

Plaintiff Rene Medina is a state prisoner serving a life sentence in the custo
the California Department of Corrections and Rehabilitation (CDCR) who was, at the time
relevant for this action, housed at the California Medical Facility-Vacaville (CMF). At the
relevant times defendant Clark was a vocatiamuctor at CMF; defendant Hurtado was a

CMF facility captain; defendant Gonzales was an associate warden at CMF; and defenda
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Swarthout was chief deputy warden at CMF.
Plaintiff began taking defendant Clarlcemputer class in April of 2008. Medin
Dep. 9: 8-18, ECF No. 53-2. On May 22, 2009, ndl#iapproached defendant Clark’s office,

looking flushed. Second Amended Complaii8AC”) at 3; CDC 128-B General Chrono date

May 22, 2009 (“5/22/09 Chrono”), ECF No. 19 at 21 (Exhibit to SAC) and ECF No. 52-1
(Exhibit to Defendants’ Undisputed Facts (‘“DUF”)) at2®efendant Clark asked plaintiff if
he was all right. Medina Dep.15:24-25 -16:1582/09 Chrono. According to defendant Clat
plaintiff stated that he couldn’t even speak, left and then returned a short time later, statin
he had a lot of burdens and that it had been suggested that he speak with a psychiatric
professional. 5/22/09 Chrono. After class was dismissed, plaintiff told defendant Clark he
in love with her. Plaintiff's Dep. 13:1-5; 19:9-11; 5/22/09 Chrono. Plaintiff admits that he
spoke inappropriately. SAC at 6; Medina Dep. 19:12-14; 30:19-20; 31:9-11; 36:4-6.

Q. Did you consider what happened between you and Ms. Clark to
be a misunderstanding?

A. No. | was inappropriate in my speech.

Plaintiff's Dep. 36:4-6.

Defendant Clark told plaintiff he could noriger take part in her class, then as
him to step out of her office and into the hallw Plaintiff complied, then asked if his actions
would prevent him from participating in graduatiand would affect his C-file. Defendant Clg
told him that they absolutely would. As they continued to walk together to the end of the
hallway, plaintiff asked defendant Clark to oesider her decision. 5/22/09 Chrono. Plaintif

then returned to his housing unit. ;ItMledina Dep. 19:25-20: 1-14. Defendant Clark

a
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documented the incident on a chrono and filed a rules violation report (“RVR”) against plajintiff

for overfamiliarity. 5/22/09 Chrono; RVRgied 5/26/09, ECF No. 19 at 21-22 and ECF No

2 When referencing the exhibits to Defendamtatement of Undisputed Facts, ECF N
52-1, page citations are to the attachment’s internal pagination.
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52-1 at 23-24.

After plaintiff had returned to his unit, staff arrived and told him that he was
being placed in administrative segregatiodedina Dep. at 22:25-23:11. At approximately
5:30 p.m., Lieutenant Mirich served plaintifith an administrative segregation placement
notice. Notice dated 5/22/09, ECF No. 52-1 at The notice stated that plaintiff was being
placed on Ad Seg status for telling defendantCher was “‘completely, totally in love’ with
her” and that his “presence in the general population at CMF was deemed a threat to the
and security of the institution and to staff.” The notice also states that plaintiff would rema
Ad Seg status “pending the adjudication of a Rules Violation Report (RVR) for Attempted
Familiarity with staff and/or ICC/Administrative review for a possible transfer due to staff S
concerns.”_ld.

On May 26, 2009, plaintiff appeared before the Institutional Classification
Committee (ICC) for his initial administrative segation review before defendants Swarthou

Gonzalez and Hurtado. SAC at 8, 10; CB&m 128-G dated 5/26/09, ECF No. 52-1 at 12.

Noting the specific reasons for plaintiff's Ad Seg placement, the committee elected to retgin

plaintiff in Ad Seg pending adjudication of tdesciplinary violation. Plaintiff was granted
walk-alone yard and non-contact visitation and the committee stated in its chrono that pla
was in agreement with the committee’s actions. Id.

On May 28, 2009, defendant Clark submitted another general chrono for
plaintiff's file stating that she felt thremted by plaintiff's “actions and statements of
overfamiliarity,” and requesting that he be retained in Ad Seg and transferred to another
institution. SAC, pp. 4-5; Medina Dep. at 93:34: 23; CDC Form128-B dated 5/28/09, ECF
No. 19 at 52 and ECF No. 52-1 at 32. On June 10, 2009, the Classification Services
Representative (CSR) approved a sixty-dayresiten in plaintiff's Ad Seg placement pending
adjudication of the rules violation. CDO¥orm 128-G dated 6/10/09, ECF No. 52-1 at 13. O

June 28, 2009, plaintiff filed a grievance claimthgt defendant Hurtado had violated his righ
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to due process by failing to interview him before placing him in Ad Seg. Grievance No. #(
M-09-1683, ECF 52-1 at 37. The appeal was reviewed and partially granted at the secor
by defendant Gonzalez, but later denied at thheddor’s level of review. ECF No. 52-1 at 38,
44-49.

The hearing on plaintiff's disciplinanjiolation began on July 1, 2009, but was

CMF-

d level

postponed by the senior hearing officer until July 6, 2009, pending the availability of a witness.

ECF No. 52-1 at 24, 26. On July 6, 2009, plaintiff waived the attendance of various witne

including defendant Clark, stipulating to thetie®ny of the other withesses. ECF No. 52-1 at

26. Plaintiff entered a “not guilty” plea, stagi “l wasn’t disrespectful or even attempt to
become over familiar.”_Id Plaintiff submitted a written statement to defendant Clark, and 4
copy of his graduation speech. ECF HB-1 at 25-26; Medina Dep. 36:17-38:4, 25-39:2;
43:12-44:15. Plaintiff was “found guilty of a Dsion ‘F’ offense for violation of CCR Title 15
Section 3005(a);” he was “warned and counseled” with regard to his behavior in the future
No. 52-1 at 27.

On July 22, 2009, defendant Clark submitted another general chrono after

receiving an envelope from plaintiff contaigia document entitled, “Mr. Medina'’s speech fo

the Graduation Ceremony, May 6, 2009.” CDCrRd.28-B dated 7/22/09, ECF No. 52-1 at 3
The document contained a handwritten note that stated, “[ijn essence, this is what | was t
express. | thought you should know. . ..” IdPlaintiff later sent Clark a copy of a grievance
against her. Medina Dep. 43:15-44:15.

On August 5, 2009, plaintiff appeared before the ICC for a subsequent

Ad Seg review, attended by defendants SwarthodtHurtado among others. CDC Form 12§

dated 8/5/09, ECF No. 52-1 at 35. The commitigted that the disciplinary violation had be¢

adjudicated and that plaintiff had been foundtgwf the charge of overfamiliarity._ Id.lt was
also noted that plaintiff had not been assessed any credit forfeiture because of due proce

violations and further that the offense did not warrant a SHU (security housing unit) asses
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Id. Nevertheless, the ICC elected to retainntiiiin Ad Seg based on “staff safety concerns,
an apparent reference to the May 28, 2009 chrono in which defendant Clark expressed hg

feeling of being threatened by plaintiff. Idhe ICC recommended plaintiff's adverse transfg

chose to retain plaintiff in Ad Seg pending the transfer and referred the matter to CSR. Id|

Plaintiff, who “actively participated” in the hearing, “did not agree” with the committee’s
actions. _Id.

On September 1, 2009, plaintiff appeared at an ICC hearing on his Ad Seg
placement and was again retained in Ad Seg based on safety concerns. CDC Form 128-

9/01/09, ECF No. 52-1 at 14. It was noted thatrpiff stated his due process rights had beer

G dated

violated at his RVR hearing because he hadgren allowed to present evidence at the hearing.

It was further noted that upon transfer pldgrwas eligible for medium-A custody with a
work/program group of A2-B. Id.

On September 11, 2009, the CSR apprqadtiff's transfer to another
institution, noting that he was to be transferred by October 3, 2009. CDC Form 128-G da
9/11/09, ECF No. 52-3 at 15. If the transfer did not occur by that date, the case would ha
reviewed to determine whether transfer should be rescinded. Id.

On September 25, 2009, plaintiff's appeal having been granted in part at the
second level, a modification order issuédre-hearing of the RVR was ordered because
plaintiff's request for witnesses had “not been adequately addressed by the hearing officia
the July 6 hearing. Modification order da®@1/09 but signed 9/25/09, ECF No. 52-1 at 63.

On November 12, 2009, the ICC held another review of plaintiff's Ad Seg
placement. CDC Form128-G dated 11/12/09, ECF No. 52-1 at 16. The committee noted
plaintiff's transfer had not taken place by the dat#ered, but elected to retain plaintiff in Ad
Seg on the basis of defendant Clark’s May 28, 2009 chrono. The committee noted its
concurrence with Clark’s safety concerns and her request for plaintiff's transfer. It was ng

that plaintiff had a pending parole board hegrscheduled for January 2010, but plaintiff stat
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he had postponed the hearing, and had a medical hold and could not be transferred. Plgintiff

also stated his due process rights had besdated at the RVR hearing due to his evidence
having not been allowed at the hearing. Id.

Plaintiff's re-hearing on the charge of overfamiliarity occurred on December
2009. ECF No. 52-1 at 48-61. Plaintiff was allowed a number of witnessext. 5l0+55, 57-61
Plaintiff was again found guilty of the act of overfamiliarity. &156. Plaintiff was warned an
counseled as to his future behavior, refetcelde unassigned from any work/school position,
assessed no time credit forfeiture because the hearing was untimely56d. Also on
December 10, 2009, the CSR approved extendingtfa retention in Ad Seg pending his
rescheduled parole board hearing. CBftm128-G dated 12/10/09, ECF No. 52-1 at 18.

On February 11, 2010, the CSR endorsed pitafor transfer to California State
Prison-Corcoran (CSP-Corcoran). CDQrRdL28-G dated 2/11/10, ECF No. 52-1 at 21.
Plaintiff was transferred from CMF to CSPbrcoran on March 10, 2010. ECF No. 52-1 at 7
(plaintiff's movement history). Noted in ttiBoard of Prison Terms Life Prisoner: Progress
Report” for subsequent parole consideration, under the heading “prison behavior” for yea
9/17/2008 to 8/17/2009, is: “Subject sent harassing correspondence to a staff member.
05/22/2009 115 3005(a) Overfamiliarity Guilty (Serious) - Division F.” BPT Progress Rep
ECF No. 19 at 54 (Exhibit to SAC). It is also noted that plaintiff was housed in the CMF A
until 3/10/10 when he was transferred to Corcoran Il and then transferred on 4/27/10 to §
I 1d.

Eighth Amendment Claims

Cruel & Unusual Punishment

The Eighth Amendment proscribes punishment which involves “the unneces

and wanton infliction of pain.”_Rhodes v. Chapmés2 U.S. 337, 246 (1981). Because

routine discomfort is part of the penalty that criminal offenders pay for their offenses agair

society, only those deprivations denying “the minimal civilized measure of life’s necessitie
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sufficiently grave to violate the Eighth Amendment. Hudson v. McMill&08 U.S. 1, 9 (1992).

[A] prison official cannot be found liable under the Eighth
Amendment for denying an inmate humane conditions of
confinement unless the official knows of and disregards an
excessive risk to inmate health or safety; the official must both be
aware of facts from which the inference could be drawn that a
substantial risk of serious harm exists, and he must also draw the
inference.

Farmer v. Brenngrbl1l1 U.S. 825, 837 (1994).

Analysis
Plaintiff contends that the 292 days he spent in Ad Seg constituted cruel and

© 0 N oo 0o b~ w N P

unusual punishment. The defendants are correcpldiatiff does not set forth facts that show

[
o

that the defendants knowingly disregarded a suabataisk of harm to plaintiff's health or

11| safety. MSJ at 6-7. In the Second Amended CGaimip plaintiff claims to have been deprived
12| of “visits, appliances, his right to graduate and the imposition of being handcuffed every day in
13| confinement.” SAC at 16. However, none of thdsprivations amount to the infliction of crugl
14| and unusual punishment. _Seey, Dunn v. Castrp621 F.3d 1196, 1202-03 (9th Cir. 2010):
15 We have similarly declined to recognize a prisoner’s constitutional

right to receive visits, stating that “it is well-settled that prisoners
16 have no constitutional right while incarcerated to contact visits.’

Gerber v. Hickman291 F.3d 617, 621 (9th Cir.2002) (en banc);
17 see also Keenan v. Ha8i3 F.3d 1083, 1092 (9th Cir.1996)

(affirming dismissal of prisoner's claim challenging regulation that
18 denied him visits from persons other than his immediate family);

Barnett v. Centoni31 F.3d 813, 817 (9th Cir.1994) (per curiam)
19 (holding that prisoners do not have a constitutional right to contact

visitation privileges); Toussaint v. McCart801 F.2d 1080, 1114
20 (9th Cir.1986) (‘To the extent that denial of contact visitation is

restrictive and even harsh, it is part of the penalty that criminals
21 pay for their offenses against society.’), abrogated in part on other

grounds by Sandin v. Conné&rl5 U.S. 472, 115 S.Ct. 2293, 132
22 L.Ed.2d 418 (1995).

23| It is undisputed that plaintiff was granted walk+ee yard and non-contact visitation. Plaintif
24| does not allege, however, that he was denied outdoor exercise for an extended period during his
25
26

10
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Ad Seg placemerit.
Nor has plaintiff alleged a combination of conditions which collectively depri
him of a single identifiable human need.

Some conditions of confinement may establish an Eighth
Amendment violation “in combination” when each would not do

so alone, but only when they have a mutually enforcing effect that
produces the deprivation of a single, identifiable human need such
as food, warmth, or exercise-for example, a low cell temperature at
night combined with a failure to issue blankets. Compare Spain v.
Procuniey 600 F.2d 189, 199 (9th Cir. 1979) (outdoor exercise
required when prisoners otherwise confined in small cells almost
24 hours per day), with Clay v. Mille626 F.2d 345, 347 {ACir.

1980) (outdoor exercise not required when prisoners otherwise had
access to dayroom 18 hours per day). To say that some prison
conditions may interact in this fashion is a far cry from saying that
all prison conditions are a seamless web for Eighth Amendment
purposes. Nothing so amorphous as “overall conditions” can rise
to the level of cruel and unusual punishment when no specific
deprivation of a single human need exists.

yed

Wilson v. Seiter501 U.S. 294, 304-05 (1991). The conditions to which plaintiff claims to have

been subjected in Ad Seg do not provide the factual predicate for an Eighth Amendment
violation. Nor does the allegation that defendant Clark was “deliberately and willfully”
indifferent in denying him his “earned right” to graduate with his Microsoft Specialist
Certification, SAC at 5, implicate a basic human need or constitutional right.

Inadequate Medical Care

In order to state a § 1983 claim for violation of the Eighth Amendment baseq
inadequate medical care, plaintiff must allégets or omissions sufficiently harmful to eviden

deliberate indifference to serious medical needs.” Estelle v. GaA#fld).S. 97, 106 (1976).

To prevall, plaintiff must show both thatshinedical needs were objectively serious, and that

defendants possessed a sufficiently culpable state of mind. Wal8bJ.S. at 299; McKinney

v. Anderson959 F.2d 853 (9th Cir. 1992). The requisite state of mind for a medical claim

3 Seee.qg, LeMaire v. Maassl12 F.3d 1444, 1457 (9th Cir. 1993) (as amended) (exe
is “one of the basic human necessities protected by the Eighth Amendment.”).
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“deliberate indifference.”_Hudspb03 U.S. at 5.
A serious medical need exists if the failure to treat a prisoner’s condition cot
result in further significant injury or the unnecessary and wanton infliction of pain. Indicat

that a prisoner has a serious need for medical treatment include the existence of an injury,

reasonable doctor or patient would find important and worthy of comment or treatment; the

presence of a medical condition that significantly affects an individual’s daily activities; or

existence of chronic and substantial pain. , 8e Wood v. Housewright900 F. 2d 1332,

1337-41 (9th Cir. 1990) (citing cases); Hunt v. Dental D&@5 F.2d 198, 200-01 (9th Cir.

1989). McGuckin v. Smith974 F.2d 1050, 1059-60 (9th Cir. 1992), overr@adthergrounds

WMX Technologies v. Miller 104 F.3d 1133 (9th Cir. 1997) (en banc).

In Farmer v. Brennarsuprathe Supreme Court defined a very strict standarc

“deliberate indifference.” Negligence is insufficient. Farngdrl U.S. at 835. Even civil

recklessness (failure to act in the face otigjustifiably high risk of harm which is so obvious
that it should be known) is insufficient. lat 836-37. Neither is it sufficient that a reasonabl
person would have known of the risk or thgaaticular defendant should have known of the
risk. 1d.at 842. Deliberate indifference is established only where the defendant subjectivs

“knows of and disregards an excessive risk to inmate health and safety.” Toguchi v, 8ut

F.3d 1051, 1057 (9th Cir. 2004) (internal citation omitted).

Analysis
Plaintiff contends that defendant Clat&prived him of his right to adequate

d
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medical care when she did not ensure that he received treatment for his medical conditiom on the

date of the incident which led to her charge of overfamiliarity. In her May 22, 2009 Gener
Chrono, defendant Clark reported in relevant part:

On May 22, 2009, at approximately 1515, Medina approached my
office doorway, he looked flush. | asked him if he was alright. He
stated he couldn’t even talk. | asked him if | needed to call B-1.

He stated no and he would be OK in a minute. He left my

doorway. He returned and stated he had a lot of burdens and that it
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had been suggested to him that he see a Psych. | stated that would
be a good idea to talk to someone. | again asked him if he was
alright and if | needed to call B-1 or a Psych for him especially
since it would be a three day weekend. He stated he had written
something and would I look at it. | told him | needed him to

answer if he need [sic] to go to B-1 or see a Psych. He said no. . ..

.. . Medina returned after all the students were gone and asked if

he could talk to me. He stated that he had difficulty speaking, but

he had to tell me. He stated he was completely, totally, in love

with me. He said he has been for a long time. He stated this is

why he has had difficulty with anxiety and that it was affecting his

health. He stated that this is why, in the past, he has had to go to

B-1....
SAC, ECF No. 19 at 21; DUF, ECF 52-1 at 23.

Plaintiff contends that defendant Clatould have referred him for a psychiatr
evaluation for his “clear medical need.” SAC3a4. However, plaintiff does not dispute that
he told Clark at the time of the incident that he did not need to go to the clinic. Plaintiff's

exhibits document that when he was psychiatrically screened for Ad Seg placement later

c

wn

the

same day, he expressly denied any need faicgakor psychological treatment. Progress NO‘E
e

dated 5/22/09 re ASU Clearance, SAC at 56 (“I/P admits that he is currently upset about
current situation + that he sometimes struggliés depression; however, he states that he dag
not want treatment or meds.”) Plaintiff neitipgoduces nor proffers any evidence that would
raise a dispute regarding these facts. Accordingly, even if plaintiff had been in serious m¢
need despite his protestations to the contrary (a contention for which there no evidence),
cannot establish that Clark subjectively kneiwvand deliberately disregarded that need.

Plaintiff points to evidence that Clark was aware he had an underlying medi
condition. At the second RVR hearing, pldingisked Clark the following questions through &
investigative employee:

1. Q. J. Clark, before the occurrence on 5/22/09, were you aware

of my medical problems; sleep disorder, frequent chest pains,

shortness of breath and consequently my state of depression?

A. Yes | was aware.
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2. Q. Did you not in fact call the Mental Health Department on
several occasions from our class office, speaking to P. Reyes,
Social Worker, and Dr. Bruce, Psychologist, upon my request?
A. No.
SAC, ECF No. 19 at 23; DUF, ECF No. 52-1 at 50.
The statement of Social Worker Reyes, however, appears to contradict
Clark’s representation that she had never called Reyes on plaintiff's behalf:
2. Q. ltis not [sic] in fact true you received a phone call from the
Education Dept. from Vocational Instructor J. Clark, informing
you that one of her students, Mr. Medina, wanted to speak to you
regarding medical problems causing him difficulty coping with
depression.
A. Yes.
SAC, ECF No. 19 at 25; DUF, ECF No. 52-1 at 52.

This contradictory testimony fails to create a triable issue of fact regarding

Clark’s state of mind on May 22, 2009. Even if Clark misremembered a prior communication

with Reyes regarding plaintiff, and eversife had previously brought plaintiff's medical or
psychological condition to the attention of medical and/or psychological staff, that would b
insufficient without more to establish her awaignef a serious medical need on the date of
incident. In his deposition plaintiff did not recall whether or not he told Clark he was havir
chest pains, or whether he asked for medical attention when he was in the holding area p
incident. Medina Dep. 24:18-25:3. As notdxbee, records that plaintiff does not dispute
document that he told clinic staff he was not in medical need. The May 22, 2009 placeme
notice specifies that plaintiff had been “medliicand psychiatrically cleared” prior to his Ad
Seg placement on the date of the incident. DUF, ECF No. 52-1 at 11.

Plaintiff has neither pled facts norgfftered evidence indicating that he was
experiencing a serious medical need on May 22, 2009, or that Clark acted with the state ¢
necessary to support a deliberate indifference claim. Accordingly, she is entitled to judgn

her favor as a matter of law.
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Fourteenth Amendment Due Process Claims

Plaintiff alleges that his due process rights were violated in various ways by
disciplinary proceedings against him, his placement in Ad Seg, his continued segregation
eventual transfer to another institution. The Due Process Clause itself does not grant pris

protected liberty interest in remaining in general population, Sandin v. Cohhey.S. 472,

485-86 (1995); not losing privileges, Baxter v. Palmigjatb U.S. 308, 323 (1976); or

remaining at a particular institution, Meachum v. FEatfty U.S. 215 (1976). State law may

create liberty interests protected by the Fourteenth Amendment, but only when the depriv

the
and

oners a

ation in

guestion (1) restrains the inmate’s freedom in a manner not expected from his or her sentence

and (2) “imposes atypical and significant hardship on the inmate in relation to the ordinary

incidents of prison life.”_Sandjpb15 U.S. at 483-84.

Plaintiff has neither pleaded nor proffered facts which would constitute atypical

and significant hardships within the meaning of Sandtle complains about loss of visiting
privileges and removal from educational and vocational programs, but these standard cor
of administrative segregation are not atypical and significant hardships when compared tc

burdens of ordinary prison life. _S&errano v. Francig845 F.3d 1071, 1078 (9th Cir. 2003); s

ditions
the

ce

alsoMay v. Baldwin 109 F.3d 557, 565 (9th Cir. 1997). Accordingly, there is no basis for this

court to interfere in defendants’ implementation of “policies and practices that in their judgment

are needed to preserve internal order and discipline and to maintain institutional security.
v. Wolfish, 441 U.S. 520, 547 (1979). Deference to such decisions is the general rule, ap
here. _Id.

Defendants are correct that these principles entitle them to judgment as a m
of law. The undersigned will nonetheless addresses the specific contentions of the comp

that are presented in the due process context.

False Accusation

Plaintiff alleges that defendant Clark deprived him of due process by making
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“false” report, and that all defendants deprived him of due process by administratively
segregating him on the basis of a false accusation. Plaintiff does not dispute that he told
that he loved her, but appears to argue bahhis conduct did not constitute “overfamiliarity,
and that “overfamiliarity” is not prohibited 6 Cal. Code Regs. § 3005(a). That regulation
which was cited as the basis for plaintiff's sei8 rules violation, requires inmates to “obey al
laws, regulations, and local procedures,” and prohibits any “behavior which might lead to
violence or disorder, or otherwise endangers facility, outside community or another perso
3005(a). Plaintiff contends in essence that his actions toward Clark did not actually enda
safety or institutional security, and therefore could not justify his placement and retention
Seg.

In support of his argument that Clark did petceive an immediate threat to he
physical safety when he told her that he loved her, plaintiff points to the following testimor
from his disciplinary hearing:

3. Q. All state employees are issued an alarm to ensure their

safety, security and well-being. If an individual were to pose a

threat to your safety, security, and well being, would you activate

your personal alarm?

[Clark]. Yes.

4. Q. On May 22, 2009 the day of your report, did you activate your alarm?

[Clark]. No.

SAC, ECF No. 19 at 23; DUF, ECF No. 52-1 at 50.

Whether or not Clark believed herself to be in imminent physical danger dur
the incident, it is undisputed that she reportlifg threatened by plaintiff's profession of loy
for her and by his subsequent attempts to cohtct Plaintiff contends that he did not send
Clark letters after the incident, as she testified that he did. SAC at 6-7. He acknowledges
however, that he sent Clark a copy of a speech he had written about her and a copy of a

complaint he filed against her. MediDap. 36:17-38:4, 25-39:2, 43:12-44:15. Whether thos
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communications were “letters” is immaterial. It also does not matter whether the speech |
was threatening or, as plaintiff argues, merely explanatory. The undisputed facts are that
plaintiff sent written materials to Clark kiast twice following the May 22, 2009 incident, anc
that she reported feeling threatened by his attempts to contdcOhark reaffirmed in
November 2009 that she continued to have “personal safety concerns” about the prospec
plaintiff being housed in the CMF Department of Mental Health Program. CDC Form 28-(
dated 11/17/09, SAC at 53.

Plaintiff does not dispute that Clark egpsed repeated concern for her safety,
disputes the validity of that concern. Plaintiff points to the testimony of social worker Rey
Reyes did not consider plaintiff a threastaff. DUP, ECF No. 52-1 at 52. Plaintiff cannot
defeat summary judgment by raising a factual dispute about his actual dangerousness, hc
It is not this court’s role to revisit the question whether plaintiff’'s conduct toward Clark
constituted a genuine security threat. Courts must accord wide-ranging deference to pris
administrators in their efforts to preserve internal order and discipline and to maintain
institutional security._Bell441 U.S. at 547.

“[T]he due process clause requires only the existence of ‘'some evidence’ in

support of [a] prison administrator's segregation decision.” Toussaint v. McCa0thiF.2d

1080, 1104 (9th Cir. 1986) (citing Superintendent v.,Hill2 U.S. 445 (1985)), cert. denji&d1

U.S. 1069 (1987). Assuming that this standard applies even where no good time credits |
been forfeited,Clark’s statements undeniably constitute “some evidence” that plaintiff posg

threat to her or, in the language of the applicable prison regulation, that his conduct might

* Additionally, a library tech assistant reported on July 23, 2009, that plaintiff had t
to “use her to get a message to J. Clark.” DUF, Ex. A, p. 34 (general chrono dated 7/23/Q

® The “some evidence” standard announced iniglitonstitutionally required in orderr

protect the liberty interest that prisoners have in good time credits that may affect the dur
their custody._Hill supra472 U.S. at 456. Plaintiff did not forfeit any credits as the result g
this incident.
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to ... disorder.” 15 Cal. Code Regs. 8§ 3005f0cordingly, as a matter of law, plaintiff cann
establish a due process violation or defeat summary judgment with evidence that Clark
overreacted to his expression of emotion and subsequent attempts to coritact her.

Even a fabricated or unfounded charge of misconduct does not constitute a

due process violation. S&eeeman v. Rideou808 F.2d 949, 951 (2nd Cir. 1986). A false

disciplinary charge against a prisoner implicates constitutionally protected rights only whe
unsupported by any evidence or where it is retaliatory; otherwise custody and classificatic
decisions are entitled to deference because they serve the legitimate penological purpose

maintaining prison discipline._S&arnett v. Centoni31 F.3d 813, 815-816{Lir. 1995);

Hines v. Gomez108 F.3d 265 (9th Cir. 1997). The due process rights that apply in such ¢
including this one, are procedural only. $&srahan v. Lane’47 F.2d 1137, 1140-41 (7th

Cir.1984) (allegation that prison guard planted false evidence in retaliation for prisoner's f
to pay extortion demand fails to state secfi®B83 claim so long as procedural due process W
provided).

Ad Seqg Placement

For placement in administrative segregation, an inmate must receive some
of the factual basis for confinement and an oppoty to be heard within a reasonable time.

Hewitt v. Helms 459 U.S. 460, 476 (1983); ToussaB®l F.2d at 1100 & n. 20. Itis

undisputed that plaintiff was provided written notice on May 22, 2009, that he was being
on “Ad Seg status pending the adjudication of an RVR for attempted over familiarity with s
and/or review “for a possible transfer” for talj defendant Clark he was “completely, totally

love’ with her” and that his “presence in the general population at CMF was deemed a thr

® For this reason, the court will deny plaintiff's request that it take judicial notice of

pt

per se

nitis

n

of

ASES,

hilure

as

notice

laced

taff”

n

cat to

another case in which Clark was alleged to have falsely charged an inmate with overfamiljarity.

Such allegations are not relevant to the matters before this court. Nothing in the record o
Neighbors v. Clark2:01-cv-0596 LKK JFM P, creates a triable issue of fact in this case. T
undersigned does note that summary judgment was entered for defendant Clark in the Ne
case.
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the safety and security of the institution and to staff.” ECF No. 52-1 at 11. Placement in

Ad

Seg pending a disciplinary hearing, with notice of the charges, does not violate due process. See

May, 109 F.3d at 565. Plaintiff complains that on the day of the incident, Clark failed to permit

him to speak with the principal or to assigned Education Officer Ross. SAC at 3. Due pr,
does not guarantee those procedures.
Plaintiff contends that defendants Sthaut, Gonzalez and Hurtado violated hi

right to due process by continuing his Ad Seg status following his appearance before thei

DCESS

1°2J

committee on May 26, 2009, prior to defendant Clark’s documentation on May 28, 2009 that she

did not want him returned to general population. The record before the ICC on May 26 w
sufficient to support its decision. Plaintiff was placed in Ad Seg because of the facts that
initially reported, not because of her subsequently expressed opinion about his classificat

Plaintiff argues that his placement in Ad Seg deprived him of due process b

RS
Clark
on.

pcause

it cost him his vocational job. Prisoners do not have a constitutional right to a job. Baumann v.

Arizona Dept. of Correctiong54 F.2d 841, 846 {Cir. 1985) (“[g]eneral limitation of jobs an

educational opportunities is not considered punishment”).

In sum, because plaintiff has no due process right to be free of administrativie

segregation, Sandi®15 U.S. at 486, and because he was provided notice of the basis for
initial removal from general population, Hewit59 U.S. at 476, his placement in Ad Seg did
not violate the Fourteenth Amendment. $&y, 109 F.3d at 565 (segregation pending
disciplinary hearing does not implicate due process); Tous8aiht-.2d at 1091-92.

Ad Seg Retention

Plaintiff contends that his retentionAd Seg for nine months violated due

o)

NiS

process in several ways. As previously stated, nothing in the conditions of plaintiff's segrégation

was inherently unconstitutional. Hewit59 U.S. 467 n. 4 (even “severe hardships” imposed by

segregation, such as “denial of access to vocational, educational, recreational, and rehab

programs, restrictions on exercise, and confinement to [one's] cell for lengthy periods of ti
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do not give rise to a protected liberty interest); seeRésmick v. Hayes?13 F.3d 443, 447-48

(9th Cir.2000) (dismissing due process claim where the plaintiff failed to allege any mater
difference between the conditions in administrative segregation and the conditions in the
population).

The periodic review of plaintiff gustody status satisfied constitutional

requirements. In Toussaint v. McCartlsypra the Ninth Circuit held that review of

administrative segregation every 120 days satisfies due process. To@&amheld at 803. In
this case, the longest time between reviews by the classification committee was a period
days (from May 26, 2009 to August 5, 2009). Accordingly, plaintiff cannot prevail on a the
that he received inadequate review of his status.
Plaintiff argues more specifically that due process was violated by his contin
retention in Ad Seg after prison officials recognized that he had been deprived of the opp
to call witnesses at his first RVR hearing. That procedural error resulted in a second hea
which plaintiff's evidence was presented and considered. The underlying charge of
overfamiliarity was not “dismissed,” as plaintiff suggests. Because of the initial error and 1
untimeliness of the second hearing, plaintiff lost no good time credits as the result of the &
disciplinary finding. The fact that plaintiff #ered no loss of good time credits indicates that
protected liberty interest was infringed by his retention in Ad SegHBleel72 U.S. at 447.
Plaintiff's due process theory fails as a matter of law. Eestic v. Carlson884
F.2d 1267, 1270 (9th Cir.1989) (explaining that a failure by prison to meet its own guidelir
regarding hearing deadlines does not constitute denial of due process). Plaintiff's confine
Ad Seg was supported by at least “some evidence” that he posed a threat to staff or to
institutional order._SeHill, 472 U.S. at 447. Because the underlying finding of misconduc
sustained after consideration of plaintiff's evidence, and because prison officials have bro
authority to segregate inmates they deem a threat to institutional securityiBdll.S. at 547,

defendants are entitled to judgment in their favor.
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Defective Appeal Process

Plaintiff raises various complaints about the appeals process. Prisoners ha

constitutional entitlement to a specific prison grievance procedure. Ramirez v.,G8hFa3d

€ no

850, 860 (9th Cir. 2003). Even the non-existence of, or the failure of prison officials to praperly

implement, an administrative appeals process within the prison system does not raise

constitutional concerns. Mann v. Adam8s5 F.2d 639, 640 (9th Cir. 1988); see aBuckley v.

Barlow, 997 F.2d 494, 495 (8th Cir. 1993); Flick v. All882 F.2d 728 (8th Cir. 1991); Azeez

V.

DeRobertis568 F. Supp. 8, 10 (N.D.Ill. 1982) (“[A prison] grievance procedure is a procedural

right only, it does not confer any substantive right upon the inmates. Hence, it does not g
to a protected liberty interest requiring thegadural protections envisioned by the fourteent
amendment”). The failure to properly process a grievance therefore does not constitute g

constitutional violation._Buckleysupra Defendants’ motion for summary judgment on this

ground should be granted.
Transfer

Finally, plaintiff identifies no disputed issue of material fact supporting the

allegation that his transfer to a prison at a different custody level was unconstitutionBratbee

v. Rowland 65 F.3d 802, 806 (9th Cir. 1995) (prisoners generally have no constitutionally
protected liberty interest in being held at, or remaining at, a given facility) (citindveegchum
v. Fano427 U.S. 215 (9176)). Prison authorities may change a prisoner’s place of confin
without violating due process, “even though degree of confinement may be different and

prison life may be more disagreeable in one institution than in another.” Rizzo v. D&wW8on

F.2d 527, 530 (9th Cir.1985). Defendants are entitled to judgment as a matter of law on t
issue.

Qualified I mmunity

jve rise

h

Pment

Nis

Because plaintiff has not raised a genuine issue of material fact in support gf any

finding that his constitutional rights were \atéd by defendants, the court need not reach
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defendants’ argument that they are entitled to qualified immunity.

Accordingly, IT IS RECOMMENDED that defendants’ motion for summary
judgment (ECF No. 56) be granted and judgment be entered for defendants.

These findings and recommendations are submitted to the United States Di
Judge assigned to the case, pursuant to the provisions of 28 U.S.C. 8§ 636(b)(l). Within tw
eight days after being served with these findings and recommendations, any party may fil
written objections with the court and serve a copy on all parties. Such a document shoulg
captioned “Objections to Magistrate Judge’s Findings and Recommendations.” Any reply
objections shall be served and filed within fourteen days after service of the objections. T
parties are advised that failure to file objections within the specified time may waive the ri

appeal the District Courts order. Martinez v. Y8481 F.2d 1153 (9th Cir. 1991).

DATED: January 23, 2013.

Mm—-—%’h——c—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
AC:009
medi0502.msj.AC
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