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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

FRANK DIXON, No. 2:10-cv-0631 JAM AC P
Petitioner,

V. FINDINGS & RECOMMENDATIONS

JAMES YATES,

Respondent.
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Petitioner, a state prisoner peacling with retained counsel, seeks a writ of habeas c(
pursuant to 28 U.S.C. § 2254. On July 19, 200titieer was convicted by a jury of second
degree murder. He was sentenced on October 19, 2001 to an indeterminate state prison
eighteen years to life. Petiber challenges his convicti@and sentence on one ground:

ineffective assistance of counsel “by counsel'sifailto investigate and ggent a wide range of

medical, forensic, and lay testimony in suppormetitioner’'s defense.” ECF No. 1 (Petition), p.

6. Before the court is respondent’s long-pagdnotion to dismiss thgetition as untimely.
Respondent initially filed the motion dane 18, 2010. ECF No. 8. Petitioner oppose
dismissal, contending that hddigence in pursuing state heds remedies and his actual
innocence supported equitaliblling of the statet of limitations. ECF No. 11. On February 7
2011, the previously-assigned magistrate juggemmended that the motion to dismiss be

granted. Thereatfter, in resporiegetitioner’s objections, Distt Judge Damrell ordered the
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matter stayed pending the en banc rehearingefv. Lampert, 610 F.3d 1125 (9th Cir. 2010).

ECF No. 23 (order filed March 22, 2011). Theeavas reassigned todirict Judge Mendez on
April 5, 2012. ECF No. 24. On April 20, 2012, the dcttjudge lifted the sty in light of the
August 2, 2011 en banc decision in Lee, 653 F.3d(920Cir. 2011), which held that a credibl

112

showing of actual innocence maypport tolling of the one-yearattite of limitations imposed by
the AEDPA. ECF No. 25. Supplementaieting was ordered on the question whether
petitioner’s claim of actuahnocence excused him from cdmpce with AEDPA’s limitation

period, and the matter was remanded to the magigtdge. Id. The supplemental briefs wers

\1%

timely filed. ECF No. 28 (petitioner’s supplemtal brief), ECF No. 31 (respondent’s opposin

(@)

brief).! The case was reassigned to the underdiggeOrder filed on November 27, 2012. EQF
No. 32.

l. OVERVIEW OF THE CASE

The criminal case against petitioner arose fthenfatal shooting of his best friend, Barty

O’Connell, in 2000. It is undisputed that petigo did not intend to kill O’Connell, and that
petitioner’s shotgun had dischagyunintentionally. The quisn at trial, on which second
degree murder liability turned, was whether tomtier had acted with implied malice — that is,
whether his handling of the shotgun was dangetoiisiman life, and whether he acted with
subjective knowledge of and consas disregard for that dangerhe defense contended that the
shooting had been nothing more than a traga@dent. The defensegued that the gun
discharged accidentally wheetitioner stumbled, and thattg®ner had not appreciated the
danger that the loaded gun presented due teffeets of prescription painkillers. Counsel

presented no medical evidencestgoport this theory about paifikrs, and presented no forensic

! Petitioner’s brief is titled “Bef In Support Of A Merits Deterimation Based On A Showing Of
Actual Innocence.” The only question presently bette court is whether the petition should be
dismissed as untimely. While the actual innocenesstion relevant to egable tolling overlaps

with the merits of petitioner’s &ffective assistance of counsel claim, the issues are not identical.

The merits of petitioner’s claim for relief are not the subject of these findings and
recommendations. The court amtiogly disregards the argumenidf both parties that go to
analysis under Strickland Washington, 466 U.S. 668 (1984), inding matters related to the
performance of trial counsel.
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firearms evidence to support ttieory that the gun could hadescharged without petitioner
having deliberately released the safety levEtose omissions form the basis of petitioner’s
ineffective assistance of counsel claim.

Evidence to support the defense thearsgmrding the gun andgarding petitioner’s
mental state was developed post-conviction ppstt petitioner’s claim fiohabeas relief under

Strickland v. Washington, 466 U.668 (1984). The same evidens®ffered here to establish

petitioner’s factual innocenad implied-malice murder, and thereby escape the harsh
consequences of AEDPA'’s statute of limitations.

Il. THE ACTUAL INNOCENCE EXCEPTIONTO THE STATUTE OF LIMITATIONS

This case was remanded to the undersigned for the sole purpose of determining wi

petitioner is entitled to equitablolling on the basis of his chaiof actual innocence. As the
magistrate judge previously assigned todase found, the petitiofldd on March 17, 2010 is
untimely by more than five years absent equitatlleng, because the tinfer filing it expired on
November 11, 2004.ECF No. 20 at 3. Petitioner does d@pute this calculation of the
“presumptive” deadline under § 2244(d)(See ECF No. 11 at 8.

In general, a habeas petitioner is entiteeéquitable tolling oAEDPA'’s one-year statute

of limitations only if he has pursd his rights diligently but $ne extraordinary circumstance

stood in his way and prevented timelyrfdi _See Holland v. Florida, 130 S. Ct. 2549, 2562

% The Third District Court oAppeal affirmed the judgment on May 15, 2003. Lodged Docur
2. The California Supreme Court deniedieg& on August 13, 2003. Lod. Docs. 3-4. The
statute of limitations began tan the day after November 12003, when petitioner’s convictiof
became final on direct review, and expifatisent tolling) on November 11, 2004. 38dJ.S.C.
§ 2244(d)(1)(A); Bowen v. Roe, 188 F.3d 1157, 15889th Cir. 1999); Patterson v. Stewart,
251 F.3d 1243, 1246 (9th Cir.), cert. denied, 534 B78.(2001). Petitioner is not entitled to
statutory tolling under AEDPA, which applies whesstate application for collateral relief is

nether

174

hent

pending during the limitations period, because he did not file his initial state habeas petiti

n until

two years after the deadline had passed. néinv. Rice, 276 F.3d 478, 482 (9th Cir. 2001), cert.

denied, 538 U.S. 949 (2003). The first of petitioméhree state habeas petitions was filed in

Sacramento County Superior Court on Nober 13, 2006 and denied on December 18, 2006.

The second state habeas petition was filed onli@ct9 (or 23), 2007, in the California Court
Appeal, Third Appellate District, and denied léabruary 21, 2008. The third petition filed in t
California Supreme Court on April 30, 2008 was denied on March 18, 2009. Lod. Docs. 5
The instant petition was fileoh March 17, 2010. ECF No. 1.
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(2010); Ramirez v. Yates, 571 F.3d 993, 997 (@ith2009). The diligence required is

“reasonable diligence,” not “maximum feasiblitgence.” See Holland, 130 S. Ct. at 2565; s¢

also Bills v. Clark, 628 F.3#092, 1096 (9th Cir. 2010).

Since this case was filed, the Ninth Citand the Supreme Courave both held that a

showing of actual innocence carnisfy the requirements for equitie tolling. Lee v. Lampert,

653 F.3d 929, 937 (9th Cir. 2011) (en banc); McQuiggin v. Perkins, 133 S. Ct. 1924, 1928

(2013). “[W]here an otherwise time-barred habget#tioner demonstrateisat it is more likely
than not that no reasonable juror would heowend him guilty beyond a reasonable doubt, the

petitioner may pass through the Sgh[v. Delo, 513 U.S. 298 (1998)jateway and have his

constitutional claims heard on the merité€e v. Lampert, 653 F.3d at 937; accord, McQuigg

133 S.Ct. at 1928. In order to warrant equédblling, a petitioner claiming actual innocence
must satisfy the Schlup standard by demotisgdthat it is more likely than not that no

reasonable juror would have convicted him inliglet of the new evidence.” Lee, 653 at 938.
Actual innocence in the miscarriage of juswostext “means factual innocence, not mere leg

insufficiency.” Bousley v. United States, 523 U.S. 614, 623-24 (1998); Sawyer v. Whitley,

U.S. 333, 339 (1992) (citing Smith v. Murray, 477 U.S. 527 (1986)); Jaramillo v. Stewart, 3

F.3d 877, 882-83 (9th Cir. 2003) (accord).

While the standard is exacting, permittimyiew only in an “extraordinary” case,
“absolute certainty” as to a petitioner’s guiltionocence is not requiredd. (quoting House v.
Bell, 547 U.S. 518, 538 (2006)). To make a crediltdém of actual innocence, petitioner mus
produce “new reliable evidence — whether it beudpatory scientific evidence, trustworthy
eyewitness accounts, or critigatysical evidence — that was mpoesented at trial.”_Schlup, 513
U.S. at 324. The habeas court then considetseakvidence: old and new, incriminating and
exculpatory, admissible at triat not. House, 547 U.S. at 538. On this complete record, the

court makes a “‘probabilistic determination abatnat reasonable, properly instructed jurors

% In Schlup, the Supreme Court announcedatgtiowing of actual inneace could excuse a
procedural default and permit a federal haloeast to reach the merits of otherwise barred
claims for post-conviction relief.
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would do.” Id. (quoting Schlup, 513 U.S. at 330).

Petitioners asserting convincing actual innocesiaens need not also prove diligence i
order “to cross a federal cowgtthreshold.”_McQuiggin, 133 &t. at 1935. An “unjustifiable
delay on a habeas petitioner’s part” does notttois “an absolute barrier to relief.”_Id.
However, timing is a factor that the counbsild consider “in determining whether actual
innocence has been reliably shown.” Id. “iplained delay in presenting new evidence bea
on the determination whether the petitiones hmde the requisite showing.” Id.

1. THE EVIDENCE

A. Trial Testimony

Petitioner lived in Sacramento with his wFe@onne and their three children. Petitione
parents also lived in Sacramenand petitioner and his wife astgid his father, Frank Sr., with
the care of his mother Beth, who had demer@atitioner’s sister Frae, who had previously
had been living in Germany, was staying templyrarnth Beth and Frank Sr. while her husban
who was in the army, relocated from Germanieoth Carolina. On the morning of Septemb
23, 2000, a family friend named Darlene calledtjweter's house and spoke to Yvonne. Darle
reported that France, France’s mother-in-lavd ammome health nurse had been “ganging up’
Frank Sr. to convince him to move Beth fr@acramento to North Carolina. Petitioner was
upset when Yvonne told him whsite had learned from Darlene.

Yvonne testified that petitioner was not hapgth the idea that his mother might be
permanently moved against his father’'s wishes. iBedit said that France needed to move ou
Beth and Frank Sr.’s home, and that they needsgdak with Frank Sr. to see if he could get
moved out. If not, petitioner told his wife, he i@ have to move Fran@nd her belongings ou
of his parents’ house himself. Yvonne toldipener, who was on medication for back pain
following an injury, that he could not movedfice’s boxes because his back had been “really
hurting,” he could not bend, ai@ was “going to spasm.” A&ording to Yvonne, petitioner’s
back pain prevented him from sitting, sleeping or walking for long.

Yvonne telephoned petitionetest friend, Barry O’Conneland had him speak with

petitioner about the siaion. O’Connell told Yvonne that figoner was not making sense. Sk
5
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then arranged for both O’Connell and Frank Scame to petitioner'sduse to talk. The two
men arrived at the same time, around 11:25 a.m.

Prior to the arrival of O’Connell and Fragk., petitioner had spent the morning in the
master bedroom. When Yvonne wanto talk to him, he wasitting on a chair in the walk-in
closet, trying to open his gun safe. Petitiones ama avid gun collector. Most of petitioner’s
guns were kept in the safe in the closet. Gwtsn the safe, including a shotgun, were kept i
gun cases under piles of bags and other thintfeicloset. Petitioner shared his interest in
firearms with O’Connell, and they frequentiyent shooting together. O’Connell knew the

combination to petitioner’'s gun safe; Yvorutd not. Petitioner asked Yvonne to have

O’Connell bring the combination when he came. Yvonne tried to reach O’Connell with this

request, but he had alreadit r petitioner’s house.
After O’Connell and Frank Sr. arrived, petitiorialked with his father briefly about

whether France and her things should be maugd After the conversation, petitioner stumblg

back to his bedroom and returned holding hatgin, which was pointed up toward the ceiling.

Petitioner walked toward Yvonne, O’Connell dagnk Sr. Yvonne thought petitioner was go
to go out the front door, and wasncerned that he might go owe France’s. Yvonne moved
toward the door to head him off. As she edraway from the men, she heard Frank Sr. say,
hip, my hip,” and turned badk see her father-in-law bumping into some boxes and grabbin
table to stabilize himself. She turned bémkard the door again and heard a bang. Neither
Yvonne nor Frank Sr. was looking@tConnell at the time of thehot. When Yvonne turned
back toward the men, all three were standi@)Connell then fell to the ground. Petitioner did
not have the gun in his handshad fallen to the floor. Yvonne d¢adl 911 within seconds of the
gunshot.

When interviewed by the police that ddvonne reported that petitioner was “very
upset” prior to the shooting anddchevalked to his room with a “ad walk” before returning with
the gun. At trial, she testified that petitiom@d engaged in a “regular, everyday conversatiol
rather than an argument, and that he had waltkéis room with a stumbling gait. At the

preliminary hearing, Yvonne teséfl that petitioner’s behaviqrior to the shooting had been
6
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“irrational.” At trial, she testied that “illogical” was a more accate description. She explaingd
on cross-examination that petitioner was dota@f medication, and that his thoughts and
conversation had skipped and jusdparound the whole summer.

Frank Sr. testified that Bar®’Connell was like a brother foetitioner and like a son to
him. On the morning of théneoting petitioner was upset abous Bister, but was not angry and
was not upset at anyone at the houdéhen he told a detectivedathpetitioner had been angry, i
was a poor choice of words. Frank Sr. andB®’Connell both told petitioner to calm down,
then petitioner went into the bedroom and returned with thee rifletitioner’s right hand was on
the rifle’s stock and his leftand was holding the gun up. Thiéerwas held high and pointed
toward the ceiling as petitioner appched the others. Either rigigfore or right after he got the
gun, petitioner said, “She’s got¢m.” Petitioner was ndhreatening anyone. He did not shake
or point the gun, or say anythiagpout hurting or scaring anyan®etitioner had never been
violent.

As petitioner tried to pass his father i ttorridor, he bumped against Frank Sr. Their

feet got tangled up, and Frank Sr. fell on someels. He heard a gunshot while he was falling.

He got up, turned around, and saw O’Connehditag up and then saw him fall right away.

=7

Frank Sr. had not reported to the police thaitipaer had had bumped into him and knocked |
over, or that he was facing away from O’Colhiadnen the gun fired. He denied that he and
O’Connell had been standing side by side txblpetitioner's passagdéetitioner was shocked,
panicked and upset that had shot his best friend.

Dr. Gregory Reiber was tHerensic pathologist whoonducted the autopsy of Barry
O’Connell. Dr. Reiber testiftethat O’Connell had bled tcedth internally from a shotgun
wound to the abdomen. Shotgun pellets had perdtsstveral of his orga. According to Dr.
Reiber, O’'Connell’s injury wa“a contact range shotgun entarwound.” By “contact,” the
pathologist meant that “[t]hend of the [gun’s] muzzle [wagjuching perhaps even pressed
slightly against the skin.” Thaejury was more to the front &m the back side and the shotgun
would have been “relatively level” and “pretty close if not exactlyzworial” to the ground if

O’Connell were standing erect.
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Sacramento Police Detective Keith Burgoon conducted the inggstigf the crime
scene on September 23, 2000. Det. Burgoon destthe scene and narrated a video that
focused primarily on the interior of the housghe house was filthy and cluttered. Det. Burgo
identified various items of evidence including tipun case, the gun, the victim’s T-shirt, and t
eight live rounds found in the sigoin at the scene. The gun case had been locked when he
arrived on the scene, and ammunition and weapens kept separately in the house. There
were two .12-gauge shotguns in the house, asasdile rifles, a handgun and .22 caliber she
in an open cabinet at the rigtitthe front door. Numerous tiles of prescription medication,
including Percocet and Valium, weoa the sink in the master bathroom.

Sacramento Police Detective John Kellermitaved petitioner following the shooting.
videotape of the interview was played for the jury. Atlibginning of the interview Det. Keller
falsely told petitioner tht O’Connell was still alive, todep petitioner from becoming too upse
to be interviewed. Petitioner was very emotlatzout the shooting, crying and covering his fj
with his hands. He told Det. Keller that pi®®’Connell knew the combinian to petitioner’s gur

safe, and that he was just getting the contlmndrom him. Many timesluring the interview,

petitioner responded to questionsdaying that he did not remembmrdid not know the answey.

Petitioner reported that he atiee victim had never fought argued, and that the victim had
come over to help mediate a matter in petitionfarsily. Petitioner said that his sister brough
stress to his father’'s home, but also sh&te was no argument going on in his own house tha
day. Petitioner did not argue witlis father that morning and waot upset or angry. Petitione
said that he did not remember pulling the trigged insisted that he would never kill Barry.
Petitioner suggested the gun had kiésged accidentally. Petitionaiso told Keller several time
that he does not keep guns leddthat had neither shoulderedpointed the gun, and that he d
not want to threaten or hurtdhsister or Barry O’'Connell. Petiher reported that he had been
taking medication for his back. Atthe end of the interview, Det. Keller informed petitioner
victim’s death and petitioner became extremesgrdught. Det. Keller observed an abrasion ¢
the web of petitioner’s rightand between the thumb and index finger. The injury was

photographed.
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Criminalist Faye Springer s¢éfied that the weapon thahot O’Connell was a pump acti
shotgun. The magazine held eight rounds withteerah the chamber. In order for the gun to
fire, the safety would have to be put into the foosition and the triggg@ulled. The safety lever
was below the sight and above thgder. If the safety switch wgaslid back, the safety was on
To switch the safety off, the lever had to slidrward. With a round in the barrel, pulling the
trigger would shoot the shell. Ms. Springer did cansider the shotgun to have a hair trigger
The shotgun had a four-pound trigger pull whiclswathe normal range, while a hair trigger
would have a trigger pull of one pound or leS$ie victim’s wound occurred from “a tight
contact type of shot,” meaningath‘the end of the shotgun was pretty much in tight contact v
the victim’s body even to the extent that thesH lapped or . . . draped over the end of the
shotgun . . ..” Ms. Springer also testified oredt that the reargit of the gun, known as a
“ghost” sight, protruded above the gun’s frame aould have caused the injury to petitioner’s
hand as his hand slipped or slid up the gun. ©ssgrshe opined that the weapon was oriente
with the top sight toward thactim’s stomach and the magazine toward the ground and in a
turned position. She also agrebdt a weapon fired correctlyowld not result in a cut to the
hand. However, when asked if it were possibfea moving hand to have been cut on the ghg
sight and also to have moved the adjacent sasbydid not think so because the “[s]afety is
pretty stiff.”

Petitioner testified on his own balf. He told the jury tht he and O’Connell had known
each other since their freshman year in high schbloéy had been best friends ever since, we
in contact every night, and O&@nell visited petitioner's home no less than once or twice a v
Petitioner and O’Connell had beeallecting guns for tenty years; they each bought the sam
model of gun safe together. The guns that pagtikept in his bedroomvalk-in closet rather
than the gun safe would not fit in the safdso one shotgun stayed out because it was a hon
defense weapon, but it was kept ledkn a black case. Althougietitioner generally stored his

ammunition and weapons separately, the homendefshotgun was kept loaded. It had been
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loaded to capacity back in March; petitiolad not loaded the gun on the morning of September

23. Petitioner acknowledged that boxes of shel$ been found on a table, open and uncove
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but said that they “could have been sittingréhfor quite a long time” amidst the substantial
clutter of the house. On the day of the shaptpetitioner was taking Pewet as a painkiller,
Valium as a muscle relaxant, and Indocin aamiiinflammatory. Th medications made him
sleepy and resulted in a fragmentedmory. He testified he wasryeclose to his sister and ha
never threatened her.

At some point on the morning of the incidgmetitioner thought that it would be best to
move the shotgun into the gun safe. When hd toepen the safe, he could not remember th
combination. Only he and O’Connell knew the combination. When he heard voices that s
like his father’'s and O’Connell’s, he walked aidithis bedroom to get the combination from
O’Connell. He brushed up against his fathehagapproached O'Connell, heard his father say
“my hip, my hip,” and saw him stuohe. Petitioner testified that he lost his balance a bit and
heard a bang. He was startled and did not kwbat made the sound. He looked at O’Conne
who was standing, heard him say petitioner’s name, then saw him fall over. The shotgun
in petitioner’s hands. Petitioner fell to hisdas, put his hand under O'Connell’s head, grabb
his hand, and said, “Oh, Barry.”

Petitioner was unable to explain how thetgun went from potmg upward at the
ceiling to firing horizontally intdD’Connell’'s abdomen. He tesétl it probably occurred as he

began to fall, although he did not go to the grouRdtitioner agreed that if he had used the g

to push O’Connell out of the way, it would be a ctetg violation of basic firearms rules and an

incredibly reckless act. But lestified that he took the wgan out of the bedroom with him
only to get the gun safe combination. Althoughamned and confused, tvas not particularly
upset or agitated that day.

B. Newly Presented Evidence

Petitionersubmitsadditionalevidence on two issues: (1shmpaired mental functioning
at the time of the shooting, offered to provatthe did not subjectaly appreciate the danger
posed by handling the loaded shotgun, and (2) the functioning of his shotgun, offered to p
that it could have dischargedthout the safety having intentidhabeen released. The same

body of evidence is offered in support of the iaefive assistance claim, tme theory that trial
10
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counsel’s failure to develop and presentdhliglence at trial vigted Sixth Amendment
standards, and in support of equitatiolding on an actuahnocence theory.

1. Evidence Regarding State of Mind

a. Medical Evidence

Dr. Yokoyama

Petitioner presents a report from his tregphysician at the timef the shooting, Donald
S. Yokoyama, M.D., and his medical records frompleriod in questionState Habeas Petition
(Lodged Doc. 9), Exh. A (Yokoyama Dec.), C (medical recotdd). Yokoyama reports that
petitioner was seen in his office on June 29, 200@ fwaick injury sustained a fall the previous
day. Petitioner was treated regljdor back pain and muscle spasms over the months that
followed, and was prescribed pain killers and nfeiselaxants over the cae of the summer and
through the time of the shooting. In Septemife2000 Dr. Yokoyama was prescribing “a very
strong pain medication,” Percoceb/for “severe pain.” He had egnhed to petitioner that “the
medication could carry along withaertain side effects includirdgcreased level of alertness,
decreased physical coordination and agility and spemeral cognitive deficits.”_Id. Because pf
these side effects, petitioner was unable toedriRetitioner took Valium at night as well as
Percocet. He reported to Dr. Yokoyama thatas experiencing difficulty concentrating during
the day. Attempts to lower the dosage of Pexttwimprove cognition we unsuccessful due to
petitioner’s pain level. On September 15, 2G0®eek before the shooting, Dr. Yokoyama saw
petitioner at an office visit and determinthat the 7.5 milligram potency continued to be
medically necessary. Accordingly, on Sapber 18 Dr. Yokoyama completed insurance
paperwork to justify the continued pregtion. Dr. Yokoyama had deemed petitioner
temporarily disabled and autlmed him to be off work deast until October 1, 2000. Exh. A
(Yokoyama Dec.).

The medical records document Dr. Yokoyama’s treatment, and rocthier declaration off

petitioner’s wife Yvonne Dixon (ExB) who states that she andipiener’s doctor spent monthis

* All subsequently cited exhibits were submitted to the California Supreme Court in Case No.
S163142, and are found at Lodged Doc. 9.
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trying to determine an effective pain managenmegimen for petitioner. The records reflect th
beginning at the end of June petitioner took Soviieodin, Naprocen, Lotab and Tordol beforé
settling on Percocet, Valium and Indocin. In &iddito pain and muscle spasms in his back,
petitioner experiencechronic pain in his knees. Exh. C.

Dr. Victor

Forensic psychiatrist Bruc Victor, M.D., was retainely post-conviction counsel to
review the trial record and petitioner’'s medioatords and evaluate the factors affecting
petitioner's mental state at thee of the shooting. Exh. L (Victdec.). Dr. Victor focused on
the subjective component of implied malieghat is, on petitioner’'s knowledge of the
dangerousness of his actions and consciousghist of that danger -- and assumed that

petitioner’s act in retrieving a&mled shotgun and handling it while in the presence of his wif

father and friend constituted an act that was objegtidahgerous to human life. Exh. L at 16(Q.

Dr. Victor identifies four factors that militate against a finding that petitioner knew of
danger or acted with conscious disregard of itstFpetitioner had no history of violence or of
dangerous handling of firearms. Because thadishing of the shotgumas atypical behavior,
“any psychiatrist reviewing thisase would ask the questionvafat would have been the
requisite change in [petitioner’sle to cause him to behave imanner so uncharacteristic of |
prior functioning.” 1d. at 161. Second, petitiom&ad a number of serious medical problems t
affected his judgment and mental state in September2@@onic uncontrolled pain “would
certainly have reduced his general level of judgment and his capacity to recognize the larg
consequences of his actions.” Severe baok gheflects the mind’s focus and thus frequently
results in reflexive and unconsieérbehavior with respect to fdgnmembers and friends. Id. g
161-62.

Third, petitioner was taking “fairly substart@oses” of both Percocet and Valium at th
time of the shooting. Percocet can advers#cacognitive abilities. The observations of

petitioner’s wife, who Dr. Victointerviewed, are consistenittvthe adverse cognitive side-

> Petitioner was morbidly obese and stéféknee pain as well as back pain.
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effects of Percocet. Valium also adversdhgets cognition and integfes with short-term

memory formation. A person taking Valium capaar to take part iardinary intentional

conduct without having any memory of it due to themical effect of the drug. Valium can also

have a disinhibitory effect and predispose atiMidual toward more riskbehavior. _Id. at 161-
62. “Applied to the circumstances of this cdde, Dixon’s use of prescription Valium may ha
reduced his sensitivity to information about t@nger of carrying a weapon in the presence o
others, i.e., a reduced awareness of the riskhters, and induced a disinhibitory response to :
concern about gun safety, i.e., a lack of conscious disregard of any danger produced by h
conduct.” 1d. at 162. Finally, D¥ictor points to the fact thadetitioner was experiencing acut
and chronic sleep deprivation in August angt8mber 2000 as the result of his back pain,
weight, and overall poor physicabndition. Sleep deprivation can adversely impact judgme
social awareness and impulse control.

Dr. Victor concludes as follows: “It imy opinion that . . . as of September 2000
[petitioner’s] mental functioning was so comprget by the combination of factors listed abo
that it is highly unlikely he recognized anyndger to others resulting from his handling of a
weapon in their proximity, much less that he comssly disregarded that danger, which all of
available evidence indicates that he certainlylamot have disregardea his normal frame of
mind.” 1d. at 164. Dr. Victor attests that amasonably qualified psychiatrist with knowledge
the prescribed medication “wouldvebeen able to identify andain to the jury the unusually
potent array of physiological aqdharmacological factothat would have interfered with Mr.
Dixon’s usual ability to act with ggopriate safety at the time thfe homicide.” _Id. at 165.

b. Blood Sample Analysis

A sample of petitioner’s blood was drawmdgpreserved shortly @i the shooting, but

was not analyzed until after petitioner was coted. The post-convidn toxicology report

shows that petitioner had oxycodone in his systgran the shooting occurred. Exh. D (Repor

of Toxicologist Jeffrey Zehnder).

c. Observations of Petitioner’s Physical and Mental Condition

The declaration of Mark Grayhbill, who d&nown petitioner for approximately 10 years
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at the time of the shooting, describes the mobiltytations and memory problems that Grayhbi

observed in petitioner from June or July tasSieptember of 2000, during the time that petitic
was being treated for severe back pain. ExtGiaybill Dec.). WherGraybil and petitioner
went to an air show in Reno together, petiir could not walk around the exhibit area as he
usually did. He was unsteady bis feet. At a birthday pargetitioner was clumsy and had
difficulty positioning himself on a bench. Anytime petitioner and Graybill went anywhere
together, they needed to make sure thaaeeplo sit was always immediately available.
Petitioner was unable to drive because of the madiche had to take for the pain. On multip
occasions Graybill witnessed petitioner unablelace a telephone call to a familiar number
because he could not remember the numBetitioner also had a trouble using telephone

keypads, appearing indecisive amthble to push the correct buttons with the right amount of

pressure. Petitioner repeated hathsretelling stories he had justcounted as though he had not

just told them. He would forget plans he maade with Graybill and conversations they had.
His speech was sometimes slurred. It could be toagét his attentionGrayhbill talked with
petitioner about his coordination and memprgblems, and discussed his concerns about
petitioner’s condition with bét Yvonne and Barry O’Connell.

The declaration of Yvonne Dixon provides additional anecdotes that illustrate petitig

physical and mental impairments in the wegkior to the shooting. Exh. B (Yvonne Dixon

ner

le

ner’s

Dec.). Petitioner stopped driving@f an incident in July 2000 in which he was taking Yvonnie to

lunch, failed to notice the brakghts on the car in front of him, and almost rear-ended the o
car. His walking gait changed during the timen@s on painkillers to shuffling and stumbling
and he was increasingly uncoorded Petitioner frequently took to bed, and was unable to
track of time or take care of the children. @atitioner’s birthday he asked whether they werg
getting together with friends to celebrate, Ilmvcompletely forgotten several conversations ir
which Yvonne had explained that the celebrati@s being delayed due his poor health.

Yvonne also noted a personalityacige in which petitioner wentdm his usual easy-going self
being more easily upset over small things, prahe to discouragement and depression. She

attributed this personality changethe effects of chronic pain. Exh. B. Yvonne had relayed
14
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story about petitioner’birthday to police aftethe shooting, along withnother example of his
impaired memory. Exh. F (tracr$pt of YvonneDixon interview).

2. Evidence Regarding the Gun

Petitioner presents the report of an meledent firearms analyst, John Jacobsen, who
examined the shotgun and reviewed Criminalist Fayenger’s reportExh. G. Contrary to
Springer’s findings, Jacobson concladé) that the injury to the ba of petitioner’s right thumb
was caused by collision with thefety switch, and (2) that thefesy could be switched off by a
hand forcibly sliding over it. Jacobson determitteat the location of the injury on petitioner’s
hand is more consistent with the location ofghéety switch than that of the rear gun sight.
Jacobsen also simulated the incident by dabfumggerprint powder on the safety lever, holding

the gun by its grip, and forcing the muzzle inteaad surface. The impact forced his hand ov

the safety switch, moving it into the fire position and leaving a mark in the same location on

Jacobson’s gloved hand as the injury totjmmer’'s hand. Photographic comparison of
petitioner’s injured hand and the powder ingsien left on Jacobson’s hand by the simulation
demonstrate a close similarity of both location and impact patterareBhlts of Jacobson’s
simulation contradict Springer’ssmony that the safety switch could not be moved into the
position by a hand sliding over it accidentally.
V. ANALYSIS
The question before the court is whether seasonable juror coullthd proof of implied

malice beyond a reasonable doublight of all the evidence. Lee v. Lambert, 653 F.3d at 93

Perkins v. McQuiggin, 133 S.Ct. 4828. Without proof of implig malice, petitioner could not

be convicted of second degree murder. If n@naii juror could find implied malice in light of
all the evidence now before thaeurt, House v. Bell, 547 U.S. 388, then petitioner is actually

innocent of second degree mur8er.

® The issue is not, as respondent would hawehiether petitioner is acally innocent of killing
Barry O’Connell. _See ECF No. 31 at 23. Petitiasendisputably responsie for the homicide.
Because petitioner’s conviction was for secdedree implied-malice murder, the question is
whether he is actually innoceoit acting with implied malice.
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A. California Law of Implied Malice Murder

Murder is the unlawful killng of a human being with malice. Cal. Pen. Code § 187.
Malice may be express, as where there is &elte intention to kill, or implied. Malice is
implied, supporting second degree murder liabilithere (1) the killing is caused by an act

dangerous to human life, (2) the defendant deliberately performed the act, and (3) the defs

acted with knowledge of the damgmnd conscious disregard forelif People v. Knoller, 41 Cal.
4th 139, 143, 151 (2007). Subjective appreciation®fidk is essential to implied malice, ang
distinguishes second degree murder from icramegligence and manslaughter. People v.

Watson, 30 Cal. 3d 290, 296-97 (1981); see B=aple v. Dellinger, 49 Cal. 3d 1212, 1217-19

(21989). “In short, implied malice requires awareness of engaging in conduct that endange
the life of another — no more, no less.” Knoller, 41 Cal. 4th at 143.

Petitioner was charged with an open counhafder, and the jury was instructed on thg
elements of both first and second degreedau See CT 12, RT 521-22. However, the
prosecutor conceded that petitioh@d not intended to kill Barr@’Connell, and argued for a
second degree murder verdict based on implied malice. RTEER59® The prosecution
theory was that the gun went off while petitiomexs using it to push O’Connell aside, and thg
loaded gun with the safety off cannot be useslich a manner without knowledge of the risk t
human life — especially by someone as familiar with guns as petitioner. RT 557-58, 562.
defense contended that the gun had acciderdalbharged when pdtiner and his father

bumped into each other and petitioner stumhbled began to fall. RT 593. The jury found

" “| don't think the defendargot out of bed on the 23and decided to kill Barry O’Connell for
crying out loud. Of course hediti't do that. And he didn’t walito the front room thinking I'm
going to kill Barry O’Connell today. And he didiwalk up to Barry O’Connell at — at all with
his gun and have any intent I'm surdRT 538 (prosecutor’s closing argument).

8« [l]n this case the defendant did not takegun, shoulder it, putitp, cock it, shoot it at
Barry O’'Connell. . . . I'm not going to encourag®u to you to go with the express malice the
because we don'’t really knowtatt split second moment wheth® not the defendant made a
decision to actually shoot Barrydsise he was mad, he’s in the way or if he simply used thé

and pushed him out of the way. So since wetdamw that, probably going to have to give him

the benefit of the doubt on that [actual roa@)iissue.” RT 555-56 (prosecutor’s closing
argument).

16

bndan

IS

\1*4

0o

The

DIy

2 gun




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

petitioner guilty of second degree murder.efiwry found true the special allegation that
petitioner had personally used a firearm, and @ntine allegation that he had intentionally ang
personally discharged the firearm. CT 246; RT 529, 622.

B. The Totality Of The Evidence Does tNRationally Support A Finding Of Implied

Malice Beyond A Reasonable Doubt

The second degree murder case againstqregitivas weak at best. The jury found
unanimously that the gun hadt been deliberately fired None of the witnesses saw the gun
off, or could explain how it discharged. Petitioner and Frank Sr. bathetshat the gun fired
immediately after they bumpeatto each other and both stumblaad began to fall. Yvonne’s
testimony was consistent with thisrsion of events. The proséaus theory that petitioner had
recklessly used his gun to push O’Connell agide pure speculation. While that theory was
consistent with the victim having sustained ataot wound, contact beé&n the shotgun and t
victim could just have easily been caused lgystumble given the close proximity of the three
men at the time.

In sum, both the prosecution and defensertbe@bout how the gun discharged depen
on inferences from ambiguous circumstantiatlesce. Petitioner’giry was instructed

according to California law as follows:

[A] finding of guilt as to any crime may not be based on
circumstantial evidence unless the proved circumstances are not
only (1) consistent with the theory that the defendant is guilty of he
crime, but (2) cannot be reconciled with any other rational
conclusion.

Further, each fact which is essential to complete a set of
circumstances necessary to estéibtise defendant’s guilt must be
proved beyond a reasonable doubt. In other words, before an
inference essential to establighilt may be found to have been
proved beyond a reasonable doubt, each fact or circumstance on
which the inference necessaritgsts must be proved beyond a
reasonable doubt.

® The deliberate discharge of a firearm withoi to kill will suppat a finding of implied
malice. See People v. Taylor, 32 Cal. 4th 86342 @affirming second degree murder liability
where defendant fired gun into occupied apant building). Wheréhe discharge is not
deliberate, however, the fact of the diacge alone cannot establish implied malice.
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Also, if the circumstantial evidee as to any particular count
permits two reasonable inferences, one of which points to the
defendant’s guilt and the other to his innocence, you must adopt
that interpretation that points tihhe defendant’s innocence, and
reject the interpretation thpbints to his guilt. . . .
CT 179-80.
For the reasons explained below, petitiop@ewly-presented evidence undermines the
foundation for inferences that are necessaryfiloding that petitioner wasubjectively aware off
the life-threatening risk posed byshandling of the loaded shotgun.

1. Petitioner's Mental Statend Cognitive Functioning

The inference of an individual's subjeaimental state from his conduct generally
proceeds on the assumption that idividual is cognitively irgct and would comprehend what a
reasonable (i.e. cognitively intact) person vdbcbmprehend under the circumstances. This
predicate assumption is disrupted by eviddgheé a defendant’s codive functioning is
impaired by mind-altering substances. Unddif@aia law, therefore, voluntary intoxication

that prevents subjective appiaen of risk precludes arfding of malice and reduces second-

degree murder to manslaughter. People v. Saille, 54 Cal. 3d 1103, 1116-17 (1991); People v.

Whitfield, 7 Cal. &' 437, 451 (1994). Petitioner's eviderweates a reasonable doubt as to
appreciation of risk.

At trial, petitioner testified that he had taken pain medication @nldly of the shooting
and that it made him sleepy and affected his nigmaAn officer testified that pain medication
was present in the bathroomyvofine testified briefly about petiner’'s back injury and pain, in
the context of explaining thateshlid not want petitioner to ttp move his sister’s belongings
himself. The new evidence substantially expahddactual universe regiing petitioner’s pain,
use of pain medication, and the influencdaoth on his functioning. The new evidence also
provides the connection, missingtaal, between peibner’s use of paimedication and his
functioning at the tira of the shooting.

First, the toxicology report corroborates tpatitioner had medication in his system on
the day of the shooting. Second, Dr. Yokoyanagslaration and the medical records confirm

that petitioner had been aggresgmeeated for severe pain fonsral months. It is significant
18
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that only a week before tlshooting, Dr. Yokoyama confirmed the insurance company that g
high dosage of Percocet, requirsecial authorization, remainetedically necessary despite
the fact that the medication weausing lack of alertness, pamncentration, and inability to
drive. Dr. Victor's declaration establishes that the combination of petitioner’s chronic pain
medications, and sleep deprivation likely impdihis capacity to appreciate the dangerousne
and potential consequences of his actions.Viator opines that petitioner’s “mental functionir
was so compromised by [this] combination of éast.. that it is hight unlikely he recognized
any danger to others resulting frdms handling of a weapon in their vicinity, much less that |
consciously disregarded that deng.” Exh. L at 164. In the prest context, theourt considers
Dr. Victor's opinions vithout regard to their admissitifi See House, 547 U.S. at 538Dr.
Victor is a practicing psyuatrist and Clinical Professor of yhiatry at the U.C. San Franciscg
School of Medicine, who specializes in psgpharmacology (among other things). He is
eminently qualified, and the undersigned finds thatdeclaration is credible. Finally, the
declarations of Yvonne Dixon and Mark Grdlypresent a portrait gbetitioner as a man
significantly impaired in mobility, cognitionja memory during the relevant time period.
Again, the court considers thisidgnce without regard for its adssibility at trial. The lay
declarations are credible inelin level of detail, internalansistency, and in light of the
declarants’ familiarity with petitioner.

The newly-presented medical evidence andniagess evidence are consistent with ea

other, with the evidence at trial, and witle fbroposition that petition@vas not sufficiently in

pain
SS

g

e

possession of his faculties that he would likely have appreciated the danger posed by retrieving

19 Because the court may consider evidence efshatnocence that wodinot be admissible at
trial, it is unnecessary taldress the distinction between dmshed capacity and diminished
actuality, or to distinguish opinions on ultimateegtions from those regarding predicate facts
See Salille, 54 Cal.3d at 1111-12 (evidenceoddintary intoxication noadmissible to negate
defendant’s capacity to form mental state,ib@dmissible on questi whether the defendant
actually formed the required mental statelpfte v. Coddington, 23 Cal.4th 529, 582 (Cal. 20
(evidence of mental illess may be introduced on question wket'defendant actually formed &
mental state that is an elemeh a charged offense. . .”, bexpert opinion “on whether a
defendant had the mental capacity to formecgg mental state or whether the defendant
actually harbored such a mensgte” is noadmissible).
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the loaded shotgun. Respondent argues that a decrease in alertnessaetlieation does not
mean that petitioner could not have still fornted mens rea necessary for implied malice
murder. That is certainly trubut beside the point. The gties is not whether implied malice
waspossible notwithstanding petitioner’s impaired mensghte, but whether, in light of all the

evidence now adduced, a reasonable juror could find implied nhefoad a reasonable doubt.

The mental state evidence also goes to petitioner’s credibility. At trial, the prosecutor

ridiculed the defense attempt to blame medicatiavithout coroboration or medical evidence
for petitioner's memory gaps andshinability to explain the shooting. Dr. Victor's declaration,
and the lay witness declarations regardinifipaer’s problems with memory and cognitive

processing around the time of the shooting, repdationer’s inability to explain what happene

understandable rather than suspgédvithout the mental state eedce, petitioner’s partial reca

and failure to provide a comprehensible accouhefshooting suggest consciousness of guilf.

The expanded mental state record undieemthe basis for such an inferefite.

The newly-presented evidence is not cumulativilhe evidence presented at trial. The

™ In summation, the prosecutor emphasizedatisence of corroboragtestimony and medical

evidence: “Where was just some basic corroboratidhis case of anythg the defendant said?.

How about some sort of records to shoat th fact he was really suffering from a back
injury? You'll notice in the transcript . that he told Detective Keller even Pac Bell was
looking for some sort of documentation on his baglry. How about something like that? Hc
about you - - how about an expgerHow about a doctor? How about somebody to come in |
and say you know what, this whole memory loss thimat's a real concernlhat’s [sic] actually
happens every time you take Percocet or Valili's.commonly known in the industry.” RT
548-549 (closing argument). “This is a murder case. And you would think that you would
up with anything you could, anything at alldorroborate what he’s gag, but there’s just
nothing there to corroborate.” RT 549 (closing argoth “So you really, other than the fact t
the defendant himself told you I'm having memprgblems, you've got nothg reliable at all to
think of.” RT 608 (rebuttal argument).

2 The prosecutor attacked patiter’s testimony and memory gaps‘salf-serving fabrication.”
RT 549.

13 The evidence of petitions physical clumsiness also lendgdibility to his testimony that he
simply stumbled while carrying the gun, andakens the basis for the inference urged by the
prosecutor that petitioner was deliberately pushiagt O’Connor in his haste to go confront h
sister.
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trial evidence included the presence of dnnghe bathroom; the newly-presented evidence
documents the presence of diagetitioner’s bloodstreamThe trial evidence included
undocumented claims of a back injury; the nepdgsented evidence documents that injury ar
its aggressive treatment with painkillers thfiect cognition. Thexg@ert medical opinion is
entirely new, and fills the evidentiaryan which the prosecutor pounced at tHfal.
Respondent attacks petitioner’s theoryhaf medical evidence by arguing that trial
counsel investigated and rejectesloluntary intoxication defens&his line of argument is both
misdirected and inadequately supported. Firstlenthe performance of pigoner’s trial counsel
will be directly at issue on the merits of the closely-related Strickland claim, it is simply not|
relevant to the Schlup inquiry. Second, respandelies entirely on a letter dated May 19, 20(
from a private investigator foetitioner’s appellate attorney.he investigator reports on a

meeting with trial counsel, and states in part:

Mr. Miller stated that their wmestigation had included contacting
two doctors and a pharmacist redjag the medications that Mr.
Dixon was taking at the time of thecident. He stated that the
pharmacist thought it was possiblatihe medications could make
a person unstable or clumsy babth doctors indicated that the
prescription drugs would not %@ been enough for intoxication.

State Habeas Petition (Lodged Doc. 9), Exh.THe identities and qualifications of the
referenced doctors and pharmacist are not provided, the substaneeafshltations is not
documented, and the court is without any bisigvaluating validity othe “opinion” that
intoxication could not be establigheThere is certainly no reastmthink that the professionals
contacted by counsel reviewedipener’'s medical records or cadsred the interplay of chroni
pain, sleep deprivation and pain medication DratVictor addressed. For these reasons, the
conclusory hearsay containedirhibit H does not constitute rable evidence on the question
petitioner’s mental state. Rgondent has presented no medasadlence to rebut Dr. Victor’s
opinion.

Finally, the court rejects spondent’s argument that thedance of impaired cognitive

14 See supran. 11.
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functioning is inconsistent witthe trial testimony of petitioner and Yvonne that he was beha

ving

normally on the day of the shooting. “Normal’aiselative term, and the evidence demonstrates

that petitioner’s functioning on the day oétehooting was “normal” in comparison to his

behavior since his back injury and while pan medication. The emphasis on “normalcy” by

defense witnesses must be understood in coageatrejection of the psecution suggestion that

petitioner was in a state ofga over his sister's behavitt. Taken as a whole the evidence
demonstrates that petitioner’s “normal,” or tygdi level of functioning around the time of the
shooting was an impaired level of functioning.tifRener’s evidence of that impairment, and th
expert opinion of Dr. Victor tht his impairment preventedhinfrom recognizing the danger his
conduct presented, undermines the basis famfarence of implied malice beyond a reasonab
doubt.

2. The Shotgun’s Safety Lever

Petitioner’s jury was presented with unaalicted expert testimony that his shotgun
could only fire after the safetyad been deliberately movedtte “fire” position. Given this
state of evidence, the jury could and presumdiyconclude that petitioner had released the
safety deliberately, and then infer from that fact that petitioner was subjectively aware the
was ready to fire at any momenthe newly-presented evidenoeates a reasonable doubt ab
the predicate factual finding that is necessapéoinference. Petitioner’s expert concludes,
contrary to the testimony of criminalist Springérat (1) the safety lever could be moved by a
hand accidentally but forcefully sliding over ihda(2) the injury to petitioner’'s hand was more
consistent with abrasion on impact with the safewer than with abrash on impact with the
rear sight. Jacobson documents the experitmecbnducted with the gun, annotates Springe
photographs to highlight his differees with her iterpretation of the evehce, and compares h
photographs to his own. State Habeas Petftiodged Doc. 9), Exh. G. In light of this

competing expert opinion, a ratial juror could not concludaeyond a reasonable doubt that

15 Cognitive impairment and anger about the siaratiith his sister are obviously not mutually
exclusive. It is undisputed that petitioner wasatpand not acting ratialty. For purposes of
second degree murder liability, hewer, the question is not whabtivated petitioner to get the
gun but whether he subjectivaedppreciated its dangerousness.
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petitioner had deliberately seetljun to the “fire” position.

The Jacobson declaration does not providenapbete or entirely satisfactory theory for
how the shooting occurred. The exact position of the gun and of petitioner’'s hands on the
the time he stumbled, the movements of petitioner’s body and of the gun as he fell, how th

contacted O’Connell’'s body, exactipw the safety lever was released and the trigger pulled

all unknown. However, it is petitioner’s burden norenaow than at trial to prove those thingg.

Rather, his burden here is to demonstraterthatasonable juror inford of all the evidence
would find him guilty of implied-malice murder beyond a reasonable doubt. That he has d

C. Petitioner’s Lack Of Diligence Does Nondermine The Reliability Of The Evidend

Of Actual Innocence

“Unexplained delay in presenting new eafide bears on the determination whether th

petitioner has made the requisite showingactual innocence. McQuiggin v. Perkins, 133 S.

at 1935. Timing is a factor relevant to theabhliity of the newly-presnted evidence, no more
and no less. See id. The petition in this eags untimely by more than five years. For the
reasons that follow, the undersigned finds thatdelay does not cast dowst the reliability of
the evidence.

Petitioner has presented the following chroigyl of post-conviction events to explain h
delay’® During the course of petitioner’s direct &ah petitioner’s wife hirg an investigator to

seek possible avenues for relief via habeas corphs investigator conducted a single intervig

with trial counsel and determindigiat he had had interviewed no vasses, retained no expert {o

review petitioner’'s medical chart, and failedctintact Dr. Yokoyama. State Habeas Petition
(Lodged Doc. 9), Exh. H (letter from Jenniféitl to Brendon Ishikawadated May 19, 2003).
Neither the investigator noppellate counsel independenthywestigated the existence of
additional corroborating or exculpatory evidence.

The California Supreme Court deniedissv of the conviction on August 13, 2003.

Within two months, petitioner'sife retained Attorney Gfstopher Wing to pursue post-

18 See ECF No. 11 (opposition to motion to dismés3-8; Lodged Doc. 9 (petition filed in
California Supreme Court) at 35-40.
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conviction relief. State Habe&gtition (Lodged Doc. 9), Exh. kWing Declaration). Mr. Wing
obtained a preserved sample dfifi@ner’s blood taken near the time of his arrest, and discov
that it contained Percocet and Valium. Thedology report prepared for Wing is dated May
2004. State Habeas Petition (Lodged Doc. 9), ExhWing also had the shotgun evaluated b
ballistics expert, and obtained the opinion of John Jacobsenigded above). The ballistics
report is dated November 23, 2004. State ldalfetition (Lodged Doc. 9), Exh. G. Wing
believed that the strength of this evidence wallow him to successfully negotiate with the
District Attorney’s Office and obtain reliébr petitioner withoutifing a habeas corpus
application. Exh. M. Wing first contacted D.Bureau Chief John O’Mara regarding the case
May 2005. Following several months of negotiati, Wing and O’Mara reached an impasse
February 2006. 1d. Wing filed a habeas petition in the Sacramento County superior court
petitioner’s behalf on November 13, 2006. Jedition was supported by the toxicology and
ballistic reports as well &gy the declarations of Dr. Yokoyama, Yvonne Dixon, and Mark
Graybill. Lodged Doc. 5. Wing did not retaimmedical or psychiatric expert. The superior
court petition was filed twoears after the expiration ofahederal limitations period under
AEDPA. The petition was denied as untimely on December 18, 2006.

Petitioner thereafter tained new counsel, who had petiter's medical records and tria
record reviewed by a psychiatrispecializing in pharmacologgounsel filed a petition in the
California Court of Appeal on October 9, 208dpported by the newly-tdined opinion of
Bruce Victor, M.D. as well as all the exhib@sveloped by previous counsel. Lodged Doc. 7.
That petition was denied summarily on the merits on February 21, 2008. Lodged Doc. 8.
identical petition was filed in the Californ&upreme Court on April 30, 2008. It was denied
summarily on the merits on March 18, 2009. Latl§®cs. 9, 10. The instant petition was file
on March 17, 2010.

The delays here are troubling. Initial habeasnsel took no action to toll the federal
statute of limitations, permitting it to expibefore any state application was filed. Even
assuming that counsel was investigating petitiorddsns with reasonable diligence between

finality of the conviction and filing of the firgttate habeas petition, that does not excuse the
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failure to protect petitioner’'scaess to federal review. Counsaliswarranted confidence in his
ability to obtain relief through negations also fails to justify thkilure to protect his client’s
rights.

When present counsel took over the case, he appears to have acted diligently in ol
Dr. Victor’'s expert assistanc@ exhausting state remedies. Raigr briefed timeliness in the
state appellate courts, and the petition was not held untifhétpwever, the year-long gap
between denial of the final state petition and glof the federal petition is inexplicable. The
statute of limitations had run before the firststa¢tition had been filedp the pendency of the

state applications had no iall) effect. See Ferguson v. Palmateer, 321 F.3d 820, 823 (9th

2003) (a state habeas corpustpmtifiled after the expation of the federal statute of limitation:s
does not revive it). Accordgly, counsel cannot reasonably hassumed that petitioner had a
full year to file federally following the conclusion of state court review. Reliance on equital
tolling was risky, especially given the fact thia¢ Supreme Court hadtnget held that Schlup
applies in the timeliness context.

The question before the court is not whethetitioner was dilatgr, however, but whethe
the delay in developing and pegding his evidence of innocendéeats the reliability of that
evidence._McQuiggin, 133 S.Ct. 835. Where there is no shogithat the delay prejudiced
the state or benefitted the petitioner detracts from the credililiof the proffered witnesses,

delay will not defeat petitioner’s progressahgh _Schlup’s gateway. See Larsen v. Soto, 73(

F.3d 930, 941 (9th Cir. 2013). There has beesunh showing here. The passage of time do

not affect the validity of the toxicology resultghich were based on a preserved blood sample.

The passage of time does not affect the validithhefexpert ballistics opinion, which was basg
on physical evidence that — unlike memory —-doet change over time. The contents of

petitioner’s medical records is fideand their reliability is unaffected by the passage of time.

17 Because the claim filed in the intermediatert of appeals and tf@alifornia Supreme Court
was not the same as that filed in superior ceutie ineffective assistar of counsel claim was
significantly expanded and strengthened by tleigion of Dr. Victor'sreport -- it would be
inappropriate to “look through” the unexplained denials of the higherts to the rationale of th
lower court. _Cf. Barker v. Fleming, 4Z33d 1085, 1091 (9th Ci2005) (citing_Ylst v.
Nunnemaker, 501 U.S. 797, 803-804 (19949)i. denied, 547 U.S. 1138 (2006).
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Yokoyama'’s declaration is based those records and on his esipece as petitiner’s treating
physician. Dr. Victor's gpert psychiatric evaluation is albased primarily on review of the
medical records. There is no reason to sugpactthe relevant pharmalogical principles or
scientific literature on which DWictor relied have changed. Tleegems of evidence provide t
primary basis for petitioner’'s showing of actuahocence, and their relidity is unaffected by
the delay(s) in obtaining them thre delay(s) in presenting them.

Lay witness observations are tiype of evidence most susctite to the effects of time.
Yvonne Dixon and Mark Graybi#xecuted their declarationsJdaly 2006, approximately six
years after the events they oeat. The declarations beatémal indicia of reliability*®
however, and are consistentimthe medical records andtwiYvonne Dixon’s statement to
police in the immediate aftermath of the shoptirsee State Habeas Petition (Lodged Doc. 9
Exh. F (Statement of Yvonne Dixon, September2Z2®0). The delay in presentation of this
evidence therefore does not castlatoan its reliability. In anygase, these declarations suppor
but are not necessary to the undersigned’slasion that petitioner has satisfied the Schlup
standard.

Although petitioner’s diligence is questionaphis evidence of actual innocence is not
less reliable for that reason. Accordingly, thiageloes not preclude hifrom equitable relief

from the statute of limitationgnder Lee and McQuiggin.

D. Conclusion

Petitioner’'s newly-presented evidence&ther cumulative nor speculative, nor
insufficient to overcome otherwise convincin@@f of guilt. See Larsen, 730 F.3d at 942. Or
the contrary, the evidence here is sufficiendtercome the basis for what was at best a tenug
inference of implied malice. The newly-presshevidence supports the defense theory that
petitioner retrieved the loadestiotgun without appreciating tlanger posed by his actions, an
that it accidentally dischargedhen he stumbled without petitier having deliberately released

the safety or deliberately poed the gun at Barry O’Connelllhe evidence affirmatively prove

18 The declarations are detailed, internallpsistent, based on firsand observations and
intimate knowledgef petitioner.
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none of this, but it is not petitiorie burden to do so. See House, 547 U.S. at 538 (certainty
guilt or innocence not required). When all of éwdence is considered together -- old and ne
incriminating and exculpatory, admissible anddmissible -- no reasobig juror could find
implied malicebeyond a reasonable doubt. See id.

Respondent argues vigorously tpatitioner’'s new evidence ot of a type or kind that
has supported successful Schlup claims inrathses. Respondent points to cases involving

strong alibi evidence, @. Garcia v. Portuondo, 334 F.Supp.2d 446 (S.D.N.Y. 2004); DNA

evidence, e.qg. House, 547 U.S. at 538-552; ancerealof third party culpability, e.qg. Sawyer

Whitley, 505 U.S. 333, 340 (1992); Carriger v. StawkB2 F.3d 463, 478 (9th Cir. 1997). The

are indeed cases of a differéype, but Schlup and its progedg not exclude from their reach

cases that turn on mental stathea than identification of a pegprator. Nor does Schlup requi

that petitioner be actually innocent of any arlccames arising from the underlying conduct. It

is the crime of conviction that ia issue. Petitioner hereastacking a conviction for implied-
malice murder, and straightfoand application of Schlup therefore asks only whether a
reasonable juror could find implied malice, dhds guilt, beyond a reasonable doubt. For the
reasons explained above, the undersigned ensstivat question in the negative.

Accordingly, IT IS HEREBY RECOMMENDED that:

1. The previously-issued Findings and Recomdations (ECF No. 20) be vacated; ar

2. The motion to dismiss (ECF No. 8) be denied.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 689(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be filed and served within fexr days after service of the objections. The
i
i

I
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parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: January 7, 2014

W“ﬂ-———" M
ALLISON CLAIRE
UNITED STATES MAGISTEATE TUDGE
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