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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JON CHRIST, No. 2:10-cv-760-EFB P
Plaintiff,
V. ORDER

R. BLACKWELL, et al.,

Defendants.

Plaintiff is a state prisongaroceeding without counsgl an action brought under 42

U.S.C § 1983. Presently before the court is theegtion of whether named defendant Roszka

. 118

should be dismissed pursuant to Federal Rulewaf Biocedure 4(m) or whether, pursuant to Eat

rule, plaintiff should be granted additional tineeserve the summons and complaint on defen
Roszko.

l. Background

As explained in the order filed on May 14, 2QEELF No. 101), the court’s review of th
docket revealed that two named defendameiglein and Roszko, had not responded to the
complaint. Because this case could not proceed to trial without resolving the status of the

defendants, the court ordered the parties to adthresnatter. Plaintiff informed the court that

! The case is before the coprirsuant to the parties’ carst. ECF Nos. 4, 14, 74; 28
U.S.C. § 636; E.D. Cal. Local Rules, Appx. A, at (k)(1)-(2).
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had elected to pursue his claims against Weigheanseparate action. ECF No. 102. Therefo
the claims as to Weiglein in this case are mapive, and Weiglein was dismissed from this
action. ECF No. 106 at 1-2.

As to defendant Roszko, defense counsel’soesp states that Roszko was inadverten
listed in the petition removing thaction from state court, but lsebsequently informed counse
that he had not been served. Defense counseiegphat for that reason, when an answer w
filed on September 20, 2010, it included only thostigmthat wereserved. ECF No. 104 at 2.
According to defense counsel, “Mr. Roszko gidrm Request for Representation on April 6, 2
indicating that he had been made aware [by ths]fof the Christ mattethat the case had bee
removed to federal Courhd wanted representationld. (citing Terhorst Decl. and Exh. B
thereto). Accordingly, defense counsel souygghrinission to amend the answer to include
defendant Roszko or, alternatively,nmve for his dismissal becaysaintiff failed to serve him

ECF No. 104. The court ordered counsel toMiithin 14 days either a motion to amend the

answer to include defendant Roszko or, in theraative, a motion to dismiss under Rule 4(m).

The defense has responded with a motion to dsiefendant Roszko forilfae to timely effect
service of process on him. ECF No. 107. miHiopposes that motion and has requested an
order directing service of prosg on defendant Roszko. ECF No. 108.

For the reasons stated below, the motiodigmiss is denied and the court orders that
service be effected on defendant Roszko. Alternatively, to avoid inctinengpsts of service,
defendant Roszko may waive see/pursuant to Rule 4(d).

1. Analysis

Plaintiff originally filed this action in statcourt. As the court previously observest
ECF No. 106 at 3, plaintiff's response to tirder to show cause included attachments
concerning his unsuccessful attempt to servendizfiet Roszko. Those attachments show tha
plaintiff did not complete service of the compleon defendant Roszko prior to the removal o
the case to federal court. ECF No. 105 at &i® County Sheriff's return of service dated

March 10, 2010 indicating that defendant Roszke mat found at the address provided). Wh
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the case was removed to federal court 20 dags lplaintiff had 120 more days to accomplish

service on defendant Roszko by requesthat the court order the Ul8arshal to effect servicel

28 U.S.C. § 1448 (providing that, where senooea defendant has not been completed or
perfected prior to removal, the plaintiff may cdetp that service of new process issued in the

same manner as in cases filed originally in the district court).

The notice of removal was signed by defecmensel on behalf of defendants Blackwell,

Broyles, Lopez, Voight, Zuniga, and RoszKéee ECF No. 1 at 2. On August 31, 2010, the cq
ordered all defendants to file a response ¢octbmplaint within 30 dess. ECF No. 15. On
September 29, 2010, the same counsel filed awemon behalf of defendants Blackwell,
Broyles, Lopez, Voight, and Zunigaut defendant Roszko was not liste@CF No. 17.
Defendants did not provide the court withyaxplanation for defendant Roszko’s sudden
absence from the pleadings. However, over algar, on January 27, 2012, he reappeared
potential witness in defendants’ pratrstatement. ECF No. 63 at 9.

It is undisputed that DepuSherriff Leonard Alexandrattempted, but was unable to
complete service on “B.C. Roszko.” ECF No. 105, Attachment (Proof of Service as to Ros
and Declaration of Diligence dated March 10, 261®)is further undisputed that to date Ros3
remains unserved. Rule 4(m) proes that “[i]f a defadant is not servedithin 120 days after
the complaint is filed, the court—on motion oritgown after notice to the plaintiff—must
dismiss the action without prejudice against therddat or order that service be made within
specified time. But if the plaintiff shows gooduse for the failure, the court must extend the

time for service for an appropriate period.”

2 On October 5, 2010, plaintiff requested entrglefault against all defendants. Plainti
argued that the answer was due on Septemb@028,and, because plaintiff had not yet recei
the answer on the date he drafted hisiomo(September 29, 2010), entry of default was

appropriate as to all defendants. ECF No. 1&neff did not argue specifically that defendant

Roszko had not responded to the complaint. The court, having received the timely answe
defendants Blackwell, Broyles, pez, Voight, and Zuniga d@eptember 29, 2010, did not ente
the requested default.

3 Each of the forms documenting service of the summons, and the attempted servig
Roszko, stated that the “fee for service” wasived,” indicating that the state court had
permitted plaintiff to proceed in forma paupeéid.
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The Ninth Circuit has explained that:

Rule 4(m) provides two avenues fielief. The first is mandatory:

the district court must extend time for service upon a showing of
good cause. The second is discretionary: if good cause is not
established, the district coumay extend time for service upon a
showing of excusable neglect. Ecise of discretion to extend time

to complete service is appropriatden, for example, a statute-of-
limitations bar would operate fevent re-filing of the action.

Crowley v. Bannister, 734 F.3d 967, 976 (9th Cir. 2013) (quotingnoge v. United States, 587
F.3d 1188, 1198 (9th Cir.2009) (internal citationdtted)). The court considers not only the
diligence of the plaintiff but also whether granting plaintiff additional time to complete servi
process would result in prejudice to defendantibtalio present a defese. “In addition to
excusable neglect, a plaintiff mag required to show the following factors to bring the excus
the level of good cause: “(a) tharty to be served personally received actual notice of the
lawsuit; (b) the defendant would suffer n@jouidice; and (c) plairfiwould be severely
prejudiced if his complaint were dismissed.&moge v. United Sates, 587 F.3d at 1198 (quotin
Boudette v. Barnette, 923 F.2d 754, 756, n.3 (9th Cir. 1991)).

Here, it is significant that both coungel defendant Roszko and defendant Roszko
himself have been aware of this action fromttivee of its removal. Indeed, counsel concedes
that Roszko indicated on April 6, 2011 that heswwaade aware of the action and that he want
representation. Further, the same attorneys rejtiag defendant Roszko also represent all
defendants in this action. There is no doubt ttefendant Roszko was are that he was name
as a defendant and was aware of the nature of the claims. It is also significant that when
action was removed, and again when counsel s@rgbktension of time tiile an answer, the
pleadings identified defendant Roszko as a repmtesl party. Finally, ahsignificantly, “Lt. B.
Roszko” is specifically identified as a defense es® in the defendants’qirial statement. ECH
No. 63 at 9, 1 10 (witness number 9). Thus, thppears to be little ifray prejudice to defendat
Roszko’s ability to present a defen§ plaintiff's request for an der directing sefiee is granted

On the other hand, dismissal of plaintiff's claiatghis late stage may effectively operg

as a dismissal with prejudice. CounselRmrszko argues that the statute of limitations on
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plaintiff's claim against defendant Roszko hapised during the pendency of this action. ECH
No. 107-1 at 2 (arguing that a dismissal of ddfant Roszko under Rule 4(m) should be with
prejudice because of the two yasatute of limitations has nowin and any new action would b
time-barred}’

The court’s exercise of dis¢ren under Rule 4(m) as to whether to dismiss or to grant
plaintiff additional time to effec$ervice as to Roszko must take @aat of these factors. It mus
also take account of plaintiff's incarcerations pro se status, and the consequences of his

apparently having been granted in forma paustaitiis while his actiowas pending in the stats

court. Where such status is granted in arf@d@oceeding, the responsibility for completing the

service of process is placed on the U.S. Marsimal,the question of whedr plaintiff has acted
with due diligence must focus on whether the pitiihas attempted to provide the Marshal wi

available information to complete theska As explained by the Ninth Circuit

“In cases involving plaintiffs proceeding in forma pauperis, the
United States Marshal, upon order tbe court, is authorized to
serve the summons and the complaifee 28 U.S.C. § 1915(c);
Boudette v. Barnett, 923 F.2d 754, 757 (9th Cir.1991). ‘[A]n
incarcerated pro se plaintiff proceeding in forma pauperis is entitled
to rely on the U.S. Marshal for service of the summons and
complaint and . . . should not be penalized by having his action
dismissed for failure to effect service where the U.S. Marshal or the
court clerk has failed to perm his duties. . . .Puett [v. Blandford,

912 F.2d 270, 275 (9th Cir. 1990)]. So long as the prisoner has
furnished the information necessary to identify the defendant, the
marshal's failure to effect s@ce ‘is automatically good cause
within the meaning of Rule 4(j).Sellers v. United Sates, 902 F.2d
598, 603 (7th Cir.1990) (interhguotations omitted).

Walker v. Sumner, 14 F.3d 1415, 1422 (9th Cir. 1994progated on other grounds by Sandin v.

Conner, 515 U.S. 472, (1995) (dismissing in formaiparis action where aarcerated plaintiff

failed to demonstrate that heoprded Marshal with sufficient information necessary for servi¢

The panel inValker concluded that Walketid not show “that he pwvided the marshal with
sufficient information to serve disewright or that he in fastquested that Housewright be

served.” Id.

* Counsel has not addressed the aapgﬁy of any tolling principles.
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Here, it appears that plaintiff tried to get ®ieeriff to effect service while this action w4

pending in state court. The return of service sttatithe Roszko was “re¢éid.” If that is true,

S

California Department of Corrections and Rehabilitation (“CDCR”) could have easily supplied

the Sherriff, or upon removal the Marshal, with #ukelress for service. Likewise, the Sheriff,
subsequently the Marshal’s staff, could haasily asked CDCR for it. So, too, could have
counsel. Indeed, this kind of informatioroiglinarily covered by the “initial disclosures”
mandated by Rule 26(a)(1)(A)(i). Although Feddtale of Civil Procedure 26(a)(1)(B)(iv)
exempts pro se prisoner cases from the indigdlosure requirements, this factor nonetheless
informs the court’s exercise of discretion irtetenining whether to grant plaintiff, who is
incarcerated and dependent upon others to complete service of process, additional time tc
service on defendant Roszko.
For these reasons, the court finds good caugeant plaintiff additional time for service
of process as to defendant Roszko.
[11.  Order
Accordingly, it is hereby ORDERED that:
1. Defendants’ August 1, 2013 motion to disnpéaintiff's claims against defendant
Roszko (ECF No. 107) is denied.
2. Plaintiff’'s August 1, 2013 motion for service thie complaint, construed as a reque
for an extension of time under Rule 4(mftect service on defendant Roszko (EC
No. 108) is granted.
3. Plaintiff may, within 14 days of the date this order, file a motion to proceed in
forma pauperis in this actionplaintiff wishes the court torder the Marshal to servg
the complaint on defendant Roszko. Pl&imiadmonished that being granted in

forma pauperis status will subject pitiff to 28 U.S.C. § 1915(e) and (g).

> At the very least, counstar defendant Roszko could hatimely addressed his status
the case either by accepting service or moving toidssfar failure to serve. Indeed, defendar
Roszko’s instructions to counsgalhis request for representation states that “I will retain all
defenses or objections to the lawsuit or ®jtirisdiction or venue of the court except for
objections based on a defect in the summoriigtble service of the summons.” ECF No. 104
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DATED:

To avoid incurring further costs of servie®munsel for defendant Roszko may acce
service on his behalf. Counsel shall flech acknowledgement of service within 14
days of this order.

Upon service of the complaint or waiversa#rvice, defendant Roszko shall respon
the complaint within the time provided by Federal Rule of Civil Procedure 12(a).
Within 14 days of the date of this ordere tharties shall inform the court whether th
wish to file amended pretrial statememé&dy on those filedn January 2012 (ECF
Nos. 62, 63), or seek to modifige current scheduling order .

December 12, 2013.

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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