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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JON CHRIST, No. 2:10-cv-00760-EFB P
12 Plaintiff,
13 V. ORDER TO SHOW CAUSE
14 | R. BLACKWELL, et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceediwghout counsel in an action brought under 42
18 | U.S.C §1983. The case is before the court putgodhe parties’ consenECF Nos. 4, 14, 74;
19 | 28 U.S.C. 8 636; E.D. Cal. Local Rules, Appx.a(k)(1)-(2). Currently pending before the
20 | courtis plaintiff's motion to communicate withshincarcerated third-party witnesses. ECF No.
21 | 124.
22 The instant motion is the latest in amsgriof motions asking the court for an order
23 | compelling institutional officials to allow plafiff to communicate with certain inmates who
24 | plaintiff attests are withessesdoe or more events that form the basis of this action. ECF Nps.
25 || 24,48, 55, 58, 124. The court previously ordera@thpff to attempt communication with those
26 | witnesses through the process provided for byi@e8139 of Title 15 of the California Code of
27 | Regulations. ECF No. 42. Plaffihas provided the court witavidence that prison officials
28 | have denied his request, citing8@3139(f). ECF No. 124 at 3-14.
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Section 3139 provides the procedure thainamate must follow if he wishes to

communicate with fellow inmateSubsection (f) provides:

The most restrictive a facility can be with respect to inmate mail privileges is to
limit correspondence between inmates to only the following:

(1) Immediate Family Members as defined in section 3000.

(2) Co-litigants on active casamitil the case is resolved.

(3) Incarcerated natural parent of the inmate’s child.

A facility may not restrict mail privileges between an inmate and any of the above

three types of correspondents, unlesdrih@te or the correspondent violates
section 3006 or other CCR section.

The institutional response to piaif's request simply informethat, because the witnesses we
not co-litigants in this case, plaintiff would ne¢ permitted to communicate with them. ECF
124 at 3.

In response to plaintiff's frequent complaitdsthis court that he has not been able to

communicate with his incarcerated witnessegr#ants have argued thastitutional reliance

on 8 3139(f) is justified asr@asonable security precautiofee ECF Nos. 26, 129. Defendants

further argued that plaintiff could avail himsef Federal Rule of Civil Procedure 31, which
provides for depositions upon writtgaestions. ECF No. 26. nél, in response to plaintiff's
most recent motion, defendants contend that fofifairas not submitted any declarations showi
that his witnesses (Dillinger, Dejarlais, Pizzarusso, Pappas, Rossignon, and Schuknecht)
first-hand knowledge of events reémt to this action. ECF No. 129

This court concluded that the procedureviied by Rule 31 was potentially problemat
for plaintiff, an incarcerated individual, becaumsecould not secure a deposition officer to tak

the deponents’ responses and certify them, asrextjby that rule. ECF No. 42 at 2 (citing Fe

R. Civ. P. 31(b), 30(b)(5)xee also Cantu v. Garcia, No. 1:09cv00177 AWI DLB PC, 2013 U.S.

Dist. LEXIS 2968, at *3-4 (E.D. Cal. Jan. 8, 2018¢nying plaintiff's motion to conduct a
deposition upon written questions erk the plaintiff had not estiedhed that he had provided h
guestions to a deposition officeho would then take the deponsmesponses and certify then

as Rule 31 requiresjuttamorev. Allred, No. 11-cv-01522-MSK-KMT, 2012 U.S. Dist. LEXIS
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176050, at *1-2 (D. Colo. Dec. 12, 2012) (denyptgintiff's request fo appointment of a
deposition officer for a deposition upon writteregtions because no authority provided for su
appointment). Defendants have not indicatedllengness to stipulate thatlaintiff could depose
his witnesses in some mamm®t requiring the particip@n of a deposition officerld.

In addition, defendants’ assien that plaintiff has notudmitted declarations showing
that his incarcerated witnessevédirst-hand knowledge relevatat this case is plain wrong.
Plaintiff has submitted declarations from Dillimg®izzarusso, Pappas, and Rossignon as we
a signed statement from Dejarlais. ECF No. 480a28; ECF No. 55 at 6-&laintiff states that
he has not been able to secure a declar&ibom Schuknecht because CSP-Solano has refuse
allow plaintiff to contact him.

While the court is mindful of institutional sectyrinterests, it is nateadily apparent how
allowing plaintiff to submit written questions toshwitnesses — regarding the facts relevant tc
this suit and to solicit declarations describingge facts and whether thwtness will voluntarily
testify at trial — will compromise those interestsitigalarly if prison staff retain the authority tqg
review the correspondencé&ee Cal. Code Regs. tit. 15, § 31disting classesf confidential
correspondence). Plaintiff does not seek ggnansupervised correspondence with these
inmates, but rather limited correspondence raggrthis lawsuit that correctional officials may
review. ECF No. 124.

Accordingly, the court orders defendants to slvawse within 30 daysf the date of this
order why the California Departmeof Corrections and Rehalidtion should not be compelled
to allow plaintiff such limited correspondencethwhis witnesses, und#ris court’s authority
under the All Writs Act, 28 U.S.C. 8§ 1651(efee United Statesv. N.Y. Tel. Co., 434 U.S. 159,
173-74 (1977) (stating that, under the All Writs Aaturts have the power to compel action by
non-parties who are in a positionftastrate the proper administien of justice). Defense
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counsel is instructed wommunicate and coorditgawith counsel for the California Department

of Corrections and Rehabilitatiom responding to this order.
DATED: February 24, 2014.

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




