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Spiller « McProud
No. CIV. S-12-142 KIM
Appellants,

V.
ORDER
CWS Enterprises, Inc., et al.,

Appellee.

And consolidated appeals and cross-
appeals.

This case stems from debtor Charles Siller’s failure to pay his attorneys follo

wing

their success in securing the dission of a family farming company and recovery of a judgment

valued at $30.5 million in cash and real propefMe pending motions for reconsideration an
the appeals arise from the bankruptcy coudsolution of Spiller « McProud’s claim for pre-
petition legal fees stemming from the dissolutitigation, which had been reduced to a state
court judgment following arbitration. At the & of these proceedingsstatutory language
found at Title 11 U.S.C. § 502(b)(4), which prosdeat after hearing,l@ankruptcy judge shall

allow a claim “except to the extent that . . . if satdim is for services of amsider or attorney o

the debtor, such claim exceeds the reasonable value of such services.” Section 502(b)(4).

As an initial matter, the court considehe Trustee’s and Siller's motions for
reconsideration of this coustorder granting leave to appeahd DENIES those motions.

On March 1, 2013, the court heard argunmwnthe cross appeals of a judgment
entered by the bankruptcy court following a ben@l tn the merits of the Trustee’s objection

Spiller « McProud’s (“Spiller”) claim under section 39)24). Both Spiller and the Trustee hav

appealed the bankruptcy judgetding. At hearing, Bradley Bérook appeared for the Trustee

David Flemmer; Andrea Porter appeared fer debtor; and Walter Dahl and Steven Spiller
appeared for Spiller « McProud.

In the order below, the court reseb/the cross appeals and the pending
substantive motions for reconsideration. ItNDES the Trustee’s and Siller's motions for

reconsideration of this coustorder of May 10, 2012, which deteén®ad that a state arbitration
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award, reduced to judgment, was entitled to Ipseece effect. The court thus reverses the
bankruptcy court’s order of January 3, 2012. Thert affirms the bankruptcy court’'s December
2011 order to the extent it foundilfgr’'s and CPM’s request for éir fees at the conclusion of
the dissolution action was notsobnduct; the court thus DENIERe Trustee’s appeal.

|. Background

Charles Siller and CWS filed Chapter 1hkiauptcy petitions in this district in
April 2009. In re CWS Enterprises, IndNo. 09-26849-C-11GWS Dockgt ECF No.1; In re
Charles W. SillerNo. 09-26167-C-11Sjller Docke}, ECF No. 1* On Schedule D in each
action, appellees listed Spiller « McProuddgment liens in the amounts of $2,582,621.00 apd
$11,965,608.95, respectivelZWS DocketECF No. 20Siller Docket ECF No. 26. David
Flemmer was appointed Trustee in the CWS ocaséune 23, 2009. Siller is debtor-in-possession
in his case.

On June 8, 2009, Spiller and Cotcheitrd?’& McCarthy (CPM) filed a joint
creditors’ claim in the total amount $12,126,302.80, with $11,690,704.32 listed as principal
and $435,598.48 in interest as of April 2009. Excerpt of Record (EOR) 363-377.

On February 2, 2010, Spiller filed a trom for summary judgment in the
bankruptcy actions, seeking arder dismissing appeks’ objection to its claim or, in the
alternative, to allow the claim asfinal, non-contestable judgment.

On February 10, 2010, debtor filed an oppositio the Cotchett/Spiller motion for
summary adjudication or to allow the claim,veall as a counter-motion for partial summary
judgment. CWS DocketECF No. 312Siller Docket ECF No. 199.

On February 24, 2010, the CWS Trudfitkerl an opposition/objection to the
Cotchett/Spiller motionCWS DocketECF No. 334.

On March 22, 2010, the bankruptcy judge ddrthe Cotchett/Spiller claimants’
motions and granted bd®or’'s cross-motion CWS DocketECF No. 355Siller Docket ECF
1

' The court takes judicial notice of the recoaf the bankruptcy court in these cases.
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No. 212. The written order was issued on April 9, 208iller Docket ECF Nos. 226-22TCWS
Docket ECF Nos. 408-409.

Spiller and CPM appealed to this court, but while the appeal was pending, C
reached a settlement with deb#md the Trustee and the appeal was dismissed as to CPM.
District Court Dockets, Civ. No. 10-77ECF No. 20 & Civ. No. 10-780, ECF No. 28.

In addition, while the appeatas pending, the bankruptcy court held a bench t
on the merits of the Trustee’s obj®n to Spiller's claim and cohaed that the reasonable val
of the services Spiller provided to debtor was $440,250. 12/19/11 Reporter’s Transcript (R
52. Spiller appeals, arguing thaistidetermination is at odds withis court’s resolution of the
appeal from the summary judgment proceedingse Tiiastee and debtor appeal, arguing that
reasonable value of Spiller'srsees is actually nothing.

On May 10, 2012, this court reversed Hankruptcy judge’s resolution of the
motion for summary judgment. DisEt. Dkts. 10-779, 10-780, ECF Nos. 33, 42.

The Trustee and Siller seek reconsideratibtinis order. In addition, both Spillef

on one hand and the Trustee and Siller on the oti@lenge the bankruptcy judge’s resolutior
the adversary proceeding below.
Il. Motion For Reconsidation of Leave to Appeal

A. Standard of Review

A party may file a motion for rehearingpecifying the points of fact or law it

believes the court overlookedEl: R. BANKR. P. 80155seeFeD. R. APr. P. 40(a)(2). “Whether
or not to grant reconsideration is committed to the sound discretion of the coure’Fowler,
394 F.3d 1208, 1214 (9th Cir. 2005) (quothdavajo Nation v. Norris331 F.3d 1041, 1046 (9t
Cir. 2003)). “A motion for rehearing is not &eans by which to reargueparty’s case or assert
new grounds for relief."Corwin v. Gorilla Co., LLJIn re Gorilla Co. LLQ, Nos. CV-10-
01029-PHX-DGC, AP-09-00266—RJH, BK-02898—-RJH, BK—09-02901-CGC, BK-09-
1

2Spiller did not file a separate responséh motion for reconsideration, but rather
addressed the order in its braa appeal from the bankruptcpurt’s judgment after trial.
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02903—-GBN, BK-09-02905-CGC, 2011 VEB57825, at *1 (D. Ariz. June 14, 2011) (internal

citations & quotation marks omitted).
B. Analysis
The Trustee and Siller argtiat this court should dismiss the appeal from the
summary judgment proceedingsismprovidently granted becauseethppeal did ncadvance the
policies of avoiding wasted litigation and materially advancing the ultimate termination of
litigation. Dist. Ct. Dkt. 10-780, ECF No. 45 at 12 & ECF 47.

Consideration of an interlocutory appeaappropriate when refusal to hear the

appeal would result in wasted litigation and exjgetise appeal involvescontrolling question of

law which is not firmly settled and the appeaduld advance the ultiate termination of the
litigation. Linda Vista Cinemas LLC v. Bank of Arfln re Linda Vista Cinemas, LDCNos. CV
10-786—-TUC-CKJ, BK 4:10-14551-JMM, 2011 WL 17#33at *2 (D. Ariz. 2011) (citing,

inter alia,Official Committee of Unsecured &litors v. Credit Lyonnaise Baifk re NSB Film

Corp.), 167 B.R. 176, 180 (BAP 9th Cir 1994)). A cboray dismiss an appeal as improvidently

granted when these goals may no longer be sewad.Meter v. Barr976 F.2d 1 (D.C. Cir.
1992). That said, while “the fatitat the litigation mayater take a twist or turn that demotes t
‘controlling’ question’s significance. . would permit us to dismiss the appeal as having bee
improvidently granted. . . . But it would not require us to do so . Jolinson v. Burker®30
F.2d 1202, 1205 (7th Cir. 1991) (recognizing that appeiurisdiction is determined by the fag
that exist when the appeal is filed). Given thedsncy of the appeal beéothis court, it is not
clear why Spiller did not seek agtof the bankruptcy trial on thedaim, to further the goal of
avoiding wasted litigation. Even so, the courtlohes to find leave to appeal to have been
improvidently granted, as the quies presented was not settle8ee Belice v. Belidgn re
Belicg, 461 B.R. 564, 572 (BAP 9th Cir. 2011) (statithat judicial economy will be served by
an interlocutory appeal on an unsettled question).

The court DENIES the motions for reconsideration.
i
i
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lll. Cross Appeals
A. Standard of Review

A district court may “affirm, modify, oreverse a bankruptgydge’s judgment,
order, or decree or remand with instiians for further proceedings.”EB. R. BANKR. P. 8013.
The court reviews “the bankrupt court’s findings of factinder the clearly erroneous
standard[,] . . . its conclusions of lae novo; Clinton v. Acequia, IndIn re Acequia, Ing,
787 F.2d 1352, 1357 (9th Cir. 1986) (quotiRggsdale v. Haller780 F.2d 794, 795 (9th Cir.
1986)), and “[m]ixed questions of law and fact de.novd’ Beaupied v. Chang (In re Chang)
163 F.3d 1138, 1140 (9th Cir. 1998). Rulings regaydssue preclusion amixed questions of
law and fact, in which legal issues predomindtealigh v. Hadaeglfin re Khaligh, 338 B.R.
817, 823 (9th Cir. B.A.P. 2006).

“A finding is “clearly erroneous” whealthough there is evahce to support it,
the reviewing court on the &re evidence is left ith a definite and firm conviction that a mistg
has been committed.”’Anderson v. City of Bessemdi70 U.S. 564, 573 (1985) (quotikigited
States v. U.S. Gypsum C833 U.S. 364, 395 (1948pee also Savage v. Greene (In re Greer
583 F.3d 614, 618 (9th Cir. 2009).

This court may affirm on anground supported by the recordhrifty Oil Co. v.
Bank of Am. Nat'l Trust & Sav. Ass’822 F.3d 1039, 1046 (9th Cir. 2003).

B. The Bankruptcy Trial on the Merits

i. The Evidence at Trial

The fee dispute between Spiller and thbtdearose from debtor’s long-standing
attempts to dissolve Siller Brothers, whichrma forest and agrittural property throughout
Northern California. 12/19 RT at 22, 32. Inkmg its findings, the bankruptcy court observe
that the attempted dissolutionopess started in the mid-1990Qsitially Attorney Freidberg

represented debtor but during gwrse of the litigation, debtbired Attorneys Dennis Hauser

¥ The earlier appeals were decided onrdeord of the cross-motions for summary
judgment. The court relied on some of themealocumentary evidence during the trial on the
adversary proceedings, but heard testimony as well.
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and Randy Thomas. 1/3 RT at 41; Excerpt of Re(Bf@R) at 46. None of these attorneys we
successful in their litigation on delts behalf. 1/3 RT at 41lndeed, when debtor retained
CPM, debtor was not only pursig the dissolution actioagainst Siller Brothers, but was deali
with Freidberg’s claim for fees, ranging frdpi.2 to $4 million, and a claim from Attorneys
Hauser and Thomas for $2 million in fees. 12/19aR¥92-93. Even the Trustee’s expert witng
agreed that CPM had taken a mess. 12/19 RT at 142.

Debtor’s agreement with CPM provideimong other thingshat debtor was
retaining CPM “in litigationmvolving SILLER BROTHERS, a Cabfnia general partnership;
SILLER BROTHERS, INC., a California Caopation; ANDREW SILLER NEAL SILLER; or
any of their affiliates or suiaries and the Freidberg LAWORPORATION.” EOR at 58.
The agreement memorialized debtor’s “desire tdifzraall litigation and bringpeace to [him]

.7 and his belief that “if the legal malpraxe case is resolved with Freidberg, then the
dissolution can be obtained free of a lien fribva Freidberg Law Corporation.” EOR at 61.
Debtor further sought “to engage the services of the ATTORNEYS to resolve any monies
Thomas or Hauser.” EOR at 62. The agreement described debtor’s litigation, including a
malpractice action against Freatly’s firm, and an acknowledgmethiat there were judgments

against debtor, totaling almost $10 noiii EOR at 61. It continued:

Recognizing the services to bendered, CLIENT is willing to pay

a percentage of anything he receives by way of settlement,
judgment or distribution out of the litigation or any subsequent
bankruptcy proceeding. He is watlit funds to pay hourly fees and
cannot otherwise bring or conde the litigation. CLIENT has
reviewed the above litigation with his personal attorney,
WILLIAMSON . . ..

EOR at 62 (emphasis in originall.he agreement provided that

the contingent fee in this rtar will be based upon what sum,
either in cash, notes, personatoperty, real property, or any
combination, [debtor] is to receive from the Corporation by way of
settlement, verdict or distributioafter deducting what he owes to
the Corporation, partnership, amhdrew and Neal Siller, any
Freidberg liens or attorney liefiom Thomas or Hauser. Hence,
any sum that he is left with aftdeducting what he owes (estimated
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at $10 million in judgments) and theastd attorney liens and before
any taxes—he will pay the agreed upon percentage set forth below
to ATTORNEYS.

EOR at 62-63 (emphasis in original). Thereadeltor acknowledged thae agreed “to the sur
of 28% of the net amounts, either cash, notasopal property, real prepty, or a combination
thereof, recovered by settlement, compromise jalrdf the corporate distution action . . . and
the malpractice action . ...” EOR at 64; 12RPat 91. Should a settlement or verdict invol\
the distribution of assets otheathcash, CPM'’s percentage feeuld be based on the fair mar}
value of the assets. EOR at 65. In additiba,agreement provided that “[a]ssociate counsel
may be employed at the discmtiand expense of the ATTORNEY&t the fees of associate
counsel shall not be an additional expensed¢ddhlENT and shall be deducted from the fees
paid to [CPM].” EOR at 66; 12/19 RT at 7%inally, the agreement provided “that the law fir
may retain fees and costs out of the amountscieltl by settlement or judgment.” EOR at 67

Before Spiller became involved with debgolitigation, Terrance Keeley served
co-counsel with CPM in the didstion case and signed debtoagreement with CPM. 12/19 R
at 101-102; EOR at 71. Keeley waseceive thirty percent o€PM'’s contingency fee. 12/19
RT at 102-103. He later withdrew from the €asd did not claim arfges. 12/19 RT at 103.

Spiller met debtor because debtor was a percipient witness in another of Spi
cases. After that initial meat, he represented debtor inamrelated matter on a contingency
basis. 12/19 RT at 21. Duritigis earlier representation, debtaished to discuss the pending
litigation to dissolve Siller Brothers, but Spil was reluctant to do so, aware that CPM
represented debtor in theffort. 12/19 RT at 22, 63.

Debtor hired Spiller in May 2004. 12/19 RT at 24. Spiller incorporated debtg

agreement with CPM and draftedeparate agreement with debtwhich included a contingenc

fee of eight percent on top of CPM’s fee. Spitleriewed it with debtoand with the person whio

accompanied debtor. 12/19 RT at 26; EOR at 15.
In his agreement with debtor, SpillerégdiYou have asked me and my law firm
provide assistance and advice to yomcerning your current lawsw@gainst Siller Brothers, Inc

in the Sutter County Superior Court for dissolutadrihe corporation.” EOR at 14. He descrik
8
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his role “as your general cowido communicate to the @ett Law Firm your ideas,
suggestions and requests conaagririal strategy, trial prepation (including selection of
experts) and conduct of the trial itself.” 12/19 &T70; EOR at 14. Spiller also described his
role “not as [an] additional trial attorney(], biat assist, advise and discuss these legal matter
personally with [debtor] and as an interface with the attorneys at the Cotchett law firm.” E
14. He noted debtor’s concern that CPdé&s not appear to be pursuing the August 28, 195
Buy/Sell stock purchase agreement,” which deb&dieved gave him and his brother Neil the
right to purchase shares ownedtbgir now deceased brother Andy “for a small fraction of wi
they are worth.” EOR at 14. The agreement furiagd that debtor hadiscussed paying Spille

“a contingency fee of $3,000,000.00 out of thegeeds that you would receive from the

litigation,” but ultimately that Sfier and his firm “agree to assigbu as | have describe[d] in this

agreement for a contingency fee of eightcpeat (8%) of the ‘Net Amounts’ recovered by
settlement, compromise or trial under the saniimitien you have agreed with the Cotchett firi
....” EOR at 15. Spiller knew the case “madny moving parts, particularly when we broug
the buy/sell issue” and that it would be Ibatteresting and risky. 12/19 RT at 50.

In June 2004, Spiller wrote a letter for debtor’s signature, introducing Spiller
CPM. 12/19 RT at 74. In it debtor says he tedgined Spiller to counsel him in his personal
affairs and to assist him to understand fully tikeiSBrothers dissolution litigation. 12/19 RT &
73; EOR at 74. He continued that “my retainindvof Spiller should not iterfere in the slightes
with your representation of me. You and your faine my trial attorneys.” EOR at 74 (emphal
in original). He asked the attorneys from CRMneet with Spiller “so tht [Spiller] can becom
acquainted with you and determine haw can best assist you to prepare for trial.” EOR at 7

In October 2004, debtor signed an ameedtrio the representation agreement,
which did not increase the contingent fee. 12/19 RT at 29-30.

Spiller initially was not sure how CPM would react to debtor’s retaining him,
was pleasantly surprised when he was welcom@d19 RT at 77. He ultiately did not restrict
himself simply to advising and acting as an interface, but actively parédipatrial. 12/19 RT
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at 77-78. Spiller and CPM did not discuss whe@ller’'s fee should be paid out of CPM'’s 2
percent and Spiller did not sign an asaton of counsel. 12/19 RT at 79.

Among the tasks debtor wished Spiller to undertake was to convince CPM t¢
pursue a buy/sell action against Neal Siller.ill&phad doubts that the f(sell action would be

successful. 12/19 RT at 72. danjunction with CPM, he ultnately brought an unsuccessful

action based on the theory that Andy Siller’s Heatd the buy/sell agreement gave debtor angd

his brother Neal the right to pur@ée Andy’s shares of Siller Brothers for a small fraction of t

value. EOR at 4. Spiller’s billing records dot reflect how much tiehe spent on the buy/sel|

action, apart from the unsuccessful four tfggl on the action, which overlapped with the

dissolution case to some extent. 12/19 RT at 86, BBconnection with the buy/sell litigation,
Spiller helped debtor look for financing to purchase the shares in anticipation of success 0
litigation. 12/19 RT at 87-88.

Spiller also worked on debtor’s ultimateipsuccessful malpractice action agaif
prior counsel Freidbgr 12/19 RT at 90.

Finally, Spiller worked with CPM on #hSiller Brotherslissolution, which
resulted in the superior courtietermination that debtor’s intst in Siller Brothers was in
excess of $45 million. 12/19 RT at 31. Aftke trial court ruling on summary judgment and
before the trial on the involuntadyssolution, however, Siller Brotheelected to buy debtor ou
so the case proceeded on appraisals only. 12/19 RT at 84.

Spiller participated in the appraisal proceedings, along with Frank Pitre and
Jabagchourian. 12/19 RT at 31. One of Spillmiss was to present testimony regarding the
value of Siller Brothers’ timber property anddst stands, which his witness valued at $84
million dollars. 12/19 RT at 32-33. The triabge accepted this valtion, rejecting Siller
Brothers’ estimated value of $39 million. 12/19 RT at 32-33. Siller Brothers listed the timk
valuation as one issue in its sesappeal from the judgment, belieg that all the timber propert

should be valued as a single business rdttzer parcel by parcel. 12/19 RT at 113.

* Spiller’s billing records did not separate timme by the different cases for debtor. 12/
RT at 83.
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Spiller also worked out a Section 355 spihfor reorganization of Siller Brother
based on Internal Revenue Code section 358 veay of avoiding tax liability for debtor;
although Siller Brothers opposed this approaictirst, it was evetnally adopted during
settlement. 12/19 RT at 33, 35-36.

Siller Brothers appealed the trial court’s valuation; debtor cross-appealed on
failure to accept a 355 spin-off, among other thing2/19 RT at 37. The case was never brig
but rather went directly to settlement and was resolved in May 2007. 12/19 RT at 37. The
settlement was ready to be finalized in Jonduly 2007; it took into account a $10 million
judgment Siller Brothers had against debtor. QRT at 38. The settlement awarded debtor
$30.5 million, which was deposited into an escrow account, subject to this judgment and g
creditor’s judgment, as well #iens from Thomas and Hauser, Freidberg and the Franchise

Board. 12/19 RT at 38-39, 41.

Pitre, Spiller, debtor and debtor’s acnitant discussed the disbursements to be

made out of escrow to make sure debtor wdidve enough money for his agricultural properti

until they started to produce more incomi&/19 RT at 40; EOR at 81. All agreed the
disbursement would be sufficient for debtor®ds. 12/19 RT at 40; EOR at 81. When debig
later said he needed more cash for his busi#s| and Spiller orally aged to accept reducec
fees from escrow, with deeds of trust on d€Btproperty securing ¢hrest. EOR at 81.
Ultimately Siller refused to sigan escrow instruction directintbe bank to disburse attorneys’
fees to CPM and Spiller. 12/19 RT at 39. C&hl Spiller withdrew as counsel because deb
reneged on his agreement to pay them othh@kscrow. 12/19 RT at 100; EOR at 75-82.

At the time CPM and Spiller withdrewhere was a summary judgment motion
pending in the Thomas-Hauser case, set tocaed in July or August 2007, and an appeal
pending in the Freidberg case. 12/19 RT atz2R at 77. According to Spiller, the resolutior
of the Thomas, Hauser and Freidberg cases was pr@requisite to itseing paid: the money
was due when debtor received value. 12/1%8RJ2. As noted below, the Trustee’s expert
disputes this characterizatioBeepage 13nfra.
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Spiller calculated that he spent 1760 haansall aspects of representing debtor,
though in answers to integatories, he said that the totaimber of compiled hours the lawyer
and paralegals at his firm spent on debtoases was 1761. 12/19 RT at 47, 53. Although
Spiller kept time records, he did not write downhadl time for a variety of reasons. 12/19 RT
48. Debtor required “a lot of hand-holding”: Wweuld show up, often with other people, and
request an explanation of certainings or that certain thindse pursued. 1290 RT at 48-49.
During the three years he was involved, he sperttaps a third of his time on debtor’s case.
12/19 RT at 51. His average hourgte at that time was $225%850 an hour. 12/19 RT at 55

Martin Dodd has represent&dler Brothers while at icurrent firm, Futterman,
Dupree, Dodd, Croley, Maier, and also witpreor firm. 12/19 RT at 105-106. In 2004, the
superior court decided a summgudgment motion in debt 2001 dissolution action and
shortly after that Siller Brotlie exercised its rights undetiCorporation Code to avoid a
dissolution by buying debtor’s shares. 12/19&T06-107. Accordingly, the only issue
remaining was the value of debtor’s interes?/19 RT at 107-108. In the seven years his firn
represented Siller Brothers iretidissolution action, its total hduifees were approximately $1.
million, with half incurred before the summandgment ruling and half after the ruling. 12/19
RT at 108. In the course of his representadioSiller Brothers, the idea of using Internal

Revenue Code Section 355 to create an entibuth which debtor couldeceive his interest firg

arose in 1995. 12/19 RT at 109. At that pddddd met with Freidbergnd debtor and propose

they structure a tax free reorganization; théezdahe subject came up repeatedly as they
attempted to resolve the case. 12/19 RT at Bi®er Brothers opposdtiis in the latest
corporate dissolution litigation becsithe superior court judgeddnot have the authority undel
the statute to ordereicreation of a § 355 organizatiob2/19 RT 110. In addition, Siller
Brothers advocated that thelwa of debtor’s 40 percentate be reduced by a hypothetical
capital gain because thattiee method the appraiseidvacated. 12/19 RT at 110-111.
Attorney James Wagstaffe, qualified aseapert on attorneys’ fees, was asked
provide his opinion on the reasonable valuSpiller's services. He examined CPM’s

contingency agreement as well, to the extewas relevant to evaluating Spiller’s claim. 12/1
12
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RT at 122. Wagstaffe reviewed a number afuduents, including Spiller’s billing records,

which he described as vague and ultimately ohsgistance in evaluating the reasonable value of

Spiller's services. 12/19 RT at 125-126. He atsoewed the lettersf May 24 and June 2, 20(
between Spiller and the debtor, and the Octobenament to the retainer agreement. 12/19

at 127.

In Wagstaffe’s opinion, Spiller was perfommgi the work of associate counsel fof

the most part. 12/19 RT at 129. For examPfaller conducted some depositions and attend
others, all things CPM was compat to do and which fell withitheir agreement with debtor.
12/19 RT at 129-130. In Wagstaffe’'s opinion, a general counsel does not go to deposition
does not try the case, but rather provides “a tréaslaf you will, when yowneed it or if there is
something you think your counsel is not searghor.” 12/19 RT at 131-132. Approximately
five percent of Spiller's time was spent talkingdbtor, which is at the heart of his role as
general counsel. 12/19 RT at 132.

Wagstaffe also believed that CPM had contracted to undertake the additions
buy/sell litigation. Wagstaffe concluded tl2ZPM had “agreed to do the corporate dissolutior
the Freidberg malpractice, the resolution oflibes with Freidberg and Thomas & Hauser ang
the buy/sell agreement .. . ..” 12/19 RT at 130g¥§¥affe interpreted debtor’'s agreement with
CPM to mean that debtor did not owe any fesetsl disputes with Freidberg, Hauser and Thon
were resolved and liquidation of the Siller Brothi@rgation had occurred. 12/19 RT at 128. 1
Wagstaffe explained, because the fees webe tealculated “minus” what was owed to prior
counsel, the fees for CPM and Spiller could lmetalculated until the amount of fees for prior

counsel were ultimately resolved. 12RY at 128, 136. Accordingly, when CPM sought

payment from the escrow fund resulting from thiee6GBrothers’ litigation,general counsel’s role

would be to question whether CPM earnedntmey. 12/19 RT at 133. For example, at the
escrow, debtor’s sister told him not to sign the phout the fees and so debtor crossed out tf
instruction. At that point, Spiller should havsténed to his client and perhaps taken some a
giving debtor leverage. laddition, he should have considered CPM’s fee agreement and

determined whether CPM was entitled to fees aisgha@scrow or at some other time. 12/19 R
13
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at 136. However, the emails between Pitre anlleBprere more concerned about their own fe
which caused Wagstaffe to question whether Spales fulfilling general counsel role. 12/19 |
at 136. He further castigatediBg for withdrawing and for notemonstrating with CPM for
withdrawing while the Freidberg, Hauser andififas liens were still pending, because these
were substantial liens. 12/19 RT137. Moreover, if CPM and Bpr received their fees from
escrow before the resolution pifior counsels’ suits, there wéa risk of them [sic] losing
incentive to actually go afterése numbers and reduce themHert” 12/19 RT at 137.
Wagstaffe also believed that to the extent Spiller acted as associate counsel
services were duplicative and so not reasonablihough a client may hire more lawyers than
needs, the role of the bankruptcy court ursdation 502(b)(4) is tdetermine whether the

duplication was reasonable. He$piller did not appear to be pushing CPM to do certain thir

though there were things that should have been ditveewere in fact acting as general counsel.

12/19 RT at 134.

pES,

, his

he

\gs,

v

In Wagstaffe’'s view, the proper method to compute Spiller’s fees under section

502(b)(4) is to use the logar method. 12/19 RT at 138. He found $250 an hour to be
reasonable, but then considered the numbhoofs worked, the rks the efficiency, the
description of the services provided (becausedqadte records might lead to one not getting
paid), and duplication of services. 12/19 RT.38-139. He also lookeat how much the other

side billed. 12/19 RT at 138. In determininbether the contingency fee was reasonable un

section 502(b)(4), he also considéithat there had been multiple prior lawyers and that the ¢

was undesirable. 12/19 RT at 149. Even so, he ededlthat Spiller is nantitled to any fees.
12/19 RT at 139.

Wagstaffe explained thétst, Spiller's agreemerdid not call for him to
participate in trial, but he didiecause he did, he had an argonfer recovering his fees from
CPM'’s 28 percent. 12/19 RT at 139. Second, because CPM acknowledged it was going
pursue the buy/sell action, Spiller’s role wasimial; once he convinced CPM to handle this
action, his role should have ceased. 12/1®RI40. If, however, the October letter is

interpreted as expanding Spiller@e to litigating the buy/de then he is entitled to
14
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approximately 200 hours for his participation. 12/19 RT at 140. Ultimately, in Wagstaffe's

opinion, Spiller did not act as geral counsel when it counted, iefh meant he was not entitled

to any compensation. 12/19 RT at 141.

“was a full-fledged member of the trial team” itri@l that “resulted ira judgment in excess of

ii. The Bankruptcy Court’s Findings and Conclusions

The bankruptcy court reviewed the evidence developed at trial, noting that Spiller

$4.5 million.” 1/3 RT at 38; ECF No. 18Vhile the judgment was on appeal, it was

compromised in a section 355 sjuff, whereby the money and property were distributed to &
newly created entity known as G\Enterprises, Incorporatedhually owned by debtor. 1/3 RT
at 38-39. The total value of the assegugrsoff to CWS was $20,5000,000 in real property an

$10 million in cash.ld. Debtor was facing claims for att@ys’ fees in excess of the $10 millig

in cash; the claims were resetagainst him in arbitratiorid.

Id. at 41-42.

reasonable fees under section 502(b)(4) wadexd question and so “it was entirely possible

that something could be reasonable as a matt@alifornia law but notegasonable as a matter

The bankruptcy judge noted

in the midst of that represetitan by Cotchett, Pitre & McCarthy,

Mr. Spiller, Steven Spiller othe Spiller-McProud firm, who had
been representing Mr. Siller in other matters, was asked by Mr.
Siller to work with him in the Siélr Brothers dissolution litigation.

Mr. Siller was interested in aumber of things, including an old
buy/sell agreement from back in the late 1950s, 1959, and was
interested in having a theory gued there. And he wanted Mr.
Spiller to work as a general interface between him and the Cotchett
Pitre McCarthy firm. [] And | wuld note that MrSiller does not
have a substantial formal educatidiut he has been a litigant in
many matters through the yearsadAl've seen him on more than
one occasion in this court. So | have no difficulty believing that he
has an inherent distrust ofwgers. So he might have been
concerned in wanting to havemsebody whom he trusted as a, to
act as an interface, looking at the work lawyers are doing in
prosecuting an action that was vemyportant to him. That's been
my experience of Mr. Siller, both in this case and in other cases,
that he would be the kind of perswould want that. He also would

be the kind of person that stolawyers would describe as a
difficult client.

The judge explained that in a previouder, he determined that the question of

15
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federal law.” Id. at 47. He found Spiller’'s hourly rate $250 an hour to be reasonable and then

turned to a determination of “tlmeasonable number of hours expenddd.’at 50. He

continued:

Id. at 51-52.

C. Analysis of Spiller's Appeal

determined the reasonable value of its serwad®out considering tharbitrator’'s award.
Debtor and the Trustee argue that the reasowahle of Spiller’'s sefi¢ces was nothing, that
Spiller misconstrues the scope of this cauMay 10, 2012 order; moreover, that order was

incorrectly decided and shouhtt have controlling force.

the state arbitration, reduced to judgment, was entitled to prneleect in the bankruptcy
proceedings, reversing the bankruptcy court’s determination that the question of the

reasonableness of the fees had not been neceskaridied nor actually litefed in the arbitration

I'm largely persuaded by Mr. Wagstaffe's analysis, but with an
important difference, there’s not much question that Mr. Spiller
participated as a full-fledged mdéer of the trial team. And a good
part of that, if not all of it, shodlcome out of the Cotchett Pitre and
McCarthy fee.

But also in this casehere’s been a large aunt of water over the
dam in terms of a compromise tifat fee and the history of the
case. While Mr. Wagstaffe presed a powerful analysis, and one
that's sufficiently powerful that inight get reversed from deviating
from it, I'm persuaded that the reasonable fee under the lodestar
analysis again, factoring in sudhatters as Mr. Siller being a
difficult client, and the work thawir. Spiller did, is to accept the
$250 per hour rate, and apply it to the full 1,761 hours, which yields
a reasonable fee of $440,250.

There are good arguments for wkiyp incorrect about — why I'm
being overly generous about doingthgiven paragraph 4(g) of the
Cotchett, Pitre & McCarthy agreement. But the reality is that that
agreement, that analysis would work in the most just manner if
Cotchett, Pitre & McCarthy had received their full share of the
contingency fee. And, in fact,dff compromised for considerably
less that the amount of their claim.

So therefore | conclude the ebjion to the claim should be
sustained, or is sustained, to the extent the fee exceeds $440,250.

Spiller argues that the trial is essentially a nullity because the bankruptcy judge

In the order of May 10, 2012, the court getly approved Spiller's argument that

16




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

proceedings. The court determined that thiedsteds the arbitrator us@tevaluating whether
the contingency fees sought were unconscionable essentially the se a bankruptcy court
employs in determining the reasonablenessefdbs under section 502(b)(4). Dist. Ct. CWS
Docket, ECF No. 42 at 21-26.

The Trustee argues this determination was incorrect because the similarity
between the factors used to evaluateonscionability and those used to determine
reasonableness does not satisfyrdpiirement that the issuesildentical for issue preclusion t
apply. He says settled law rergs that state and federal stam$aare different for purposes of
preclusion.

Neither the Trustee nor the debtorplite that collateral estoppel or issue
preclusion applies in bankruptpyoceedings. As the Supreme Qdwas recognized, “[i]f, in the
course of adjudicating a statemMauestion, a state court shouletermine factual issues using
standards identical toake of [Bankruptcy Act] 817 [regardimtyschargeability], then collateral
estoppel, in the absence of camtiling statutory policy, would bar relitigation of those issue
in the bankruptcy court.’Brown v. Felsep442 U.S. 127, 139 n.10 (1979). The Ninth Circuit
said that “the doctrines of presion play an important part dischargeability proceedings by
preventing the relitigation of factual and legsues already determined by other courtsasson
v. SokoloffIn re Sasson)424 F.3d 864, 873 (9th Cir. 200Sge also Emmerson v. Refisre
Emmersop Bankr. No. EC-10-1159-MoDh, 2011 WA299852, at *6 (9th Cir. BAP Mar. 25,
2011) (finding state court’'s award péinitive damages, even absspécific findings of malice o
oppression or fraud, may be entitled to preckgffect in a nondiscihgeability action).

There are five basic requirements for atdral estoppel in dfornia: the issue
sought to be precluded mustidentical to that previouslyatided, the issue must have been
actually litigated and necessarily decided, thesiecsimust be final and on the merits, and the
party against whom preclusion is soughist be the same or in privitj.ucido v. Superior
Court, 51 Cal. 3d 335, 341 (1990). In addition,cait must consider “the public policies
underlying the doctrine before concluding that cotktestoppel should be applied in a partict

setting.” Id. at 342-43. Some of the lpmes underlying the doctrinare “preservation of the
17
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integrity of the judicial systeppromotion of judicial economynd protection of litigants from
harassment by vexatious litigation.Baldwin v. Kilpatrick(In re Baldwir), 249 F.3d 912, 919-
20 (9th Cir. 2001) (quotingucidg 51 Cal. 3d at 343).

For collateral estopp@lurposes in California,

an issue was actualljtigated in a prior proceeding if it was
properly raised, submitted for detemation, and determined in that
proceeding. In considering whether these criteria have been met,
courts look carefully at the entirecord from the prior proceeding.

. . . The ‘identical issue’ req@ment addresses whether ‘identical

factual allegations’ are at stakethe two proceedings, not whether
the ultimate issues or dispositions are the same.

Hernandez v. City of Pomond6 Cal. 4th 501, 514 (2009) (internal citation & gu@n omitted);
see also Genesis VJ, Inc. v. Nguyen (In re Ngugxi, No. CC-11-1379-LaPaMK, 2012 WL
603680, at *6 (BAP 9th Cir. Feb. 17, 201B)ores v. Transamerica HomeFirst, Ln®3 Cal.
App. 4th 846, 852 (2001) (“the legal matter raisethe second proceeding must involve the
same set of events or documents and the sameebohiéigal principles that contributed to the
rendering of the first judgment”)it is not an easy rule to applfor the term ‘issue’ in this
connection is difficult to define . . . .Clark v. Lesher46 Cal.2d 874, 880 (195@urdette v.
Carrier Corp., 158 Cal. App. 4th 1668, 1689 (2008) (“Determining the issue foreclosed by |
prior judgment is one of the madifficult problems in applying #rule of issue preclusion.”).
“For purposes of issue preclusion. an ‘issue’ includes any ldgheory or factual matter which
could have been asserted in support afpposition to the issuedhwas litigated.”Border Bus.
Park, Inc. v. City of San Diegd42 Cal. App. 4th 1538, 1565-66 (2006).

California courts consider a number atfors when evaluating the identity of

issues for issue preclusion purposes:

“Is there a substantial overlap betwn the evidence or argument to

be advanced in the second pratiag and that advanced in the
first? Does the new evidencadaargument involve application of

the same rule of law as thatvplved in the prio proceeding?
Could pretrial preparation andiscovery relating to the matter
presented in the first action asonably be expected to have
embraced the matter sought to be presented in the second? How
closely related are the clainms/plved in the two proceedings?”

Happy Nails & Spa of Fashion Valley, L.P. v, 3u7 Cal. App. 4th 1459, 1469 (2013) (quotin
18
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Burdette 158 Cal. App. 4th at 1689).

In Hernandezsupra, the California Supreme @bconsidered whether an issue
decided under federal law would have preclusiiecein a state-law claim. In that case, the
family of a man killed by police officers brought a civil rights action in federal court, allegin

officers had not exercised reasbleacare in using deadly force. 46 Cal. 4th at 512. After a

y the

federal jury rejected their clairthe family brought a state negligence action, alleging the officers

had not used reasonable care in shootinglétedent as he fled from the polidd. at 513. The
California Supreme Court upheld the lower couttetermination that thgtate negligence actior
was barred by collateral estoppéd. at 517-18. It compared the formulation for reasonablen
under federal and state law, bathwhich required an examitian of the totality of the
circumstances, and concluded the federal hay decided the identiciasue presented by the
state-law negligence clainid. at 516.

In this case, the claims involved iretarbitration and the claims allowance
process in bankruptcy are certaiclpsely related, with a substantial overlap in the evidence
the parties’ arguments. The Trustee argues, howthadrthe issues, which are distinct from tH
claims, cannot be identical because a differentatilaw applied in tharbitration. California
courts recognize that when the previous sieai stems from a different factual and legal
foundation than the current isswe)lateral estoppel does not applynited States Golf Assn. v.
Arroyo Software Corp69 Cal. App. 4th 607, 617 (1999). The Trustee reliéd/mnsatt v.
Beverly Hills Weight Loss Clinics Intl., In@2 Cal. App. 4th 1511 (1995). Wimsatt the state
appellate court considered whatlagfederal district court ordeponcerning the validity of a
forum selection clause was entitled to precle®ffect in a state aom challenging the same
clause. The state court examined the badiseofederal decision, concluding that the federal
judge had decided only whether thlaintiffs had the right to sue federal court in California,
not whether the forum selection clauseswalid and enforceable in Californi&d. at 1517. It
examined the underpinning of the federal deteation, observing federal courts apply federa
procedural rules in evaluating forum selectotsuses and concluding that the prior federal

decision had resolved the case as ttenaf federal proedural law only.ld. at 1519. The state
19
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court of appeal concludetat the federal court had not decidkdt plaintiffs had no right to sue

in state court: “[b]y starting with federal proeedl law, he could by dmition never reach the

guestion of the ‘validity’ of the forum selectiafause under the substantive law of California.

Id. at 1520. Wimsattthus provides little guidance here, fmth the arbitrator and the bankrupt¢

judge applied substantive lawreaching their decisions.

The Trustee also argues that in treestarbitration proceedings, Spiller’s only
burden was to prove the enforceability of hisdgeeement and so the arbitrator’'s decision weé
limited to that question only, whereas under sech02(b)(4), Spiller’s burden is to show the

reasonable value of his services to the del#@ell U.S.C. § 502(b)(4). The Trustee argues

only in the bankruptcy context does Spiller beartibrden of proving the value of his services.

Whether Spiller’s only burden during the arbitration was to show he had an
enforceable contract, as the Treesargues, debtor specifically attacked Spiller's 8% continge
fee as unconscionabl&ee Marin Storage & Trucking, Inc. v. Ben88 Cal. App. 4th 1042,
1049 (2001) (“The doctrine of unconscitiidy is a defense to the Barxcement of a contract or
term thereof.”); @GL. Civ. CoDE 8§ 1670.5. Moreover, “[n]o fee agreement ‘is valid and
enforceable without regard to casterations of good conscience, fair dealing . . . and the eve
effect on the cost to the client.Bird, Marella, Boxer & Wolpert v. Superior Coudt06 Cal.
App. 4th 419, 431 (2003) (quotimgtschul v. SaybleB3 Cal. App. 3d 153, 162 (1978%ge also

CAL. RULES PROF. CONDUCT 4-200(A)° “As a matter of professhal responsibility, California

®> Case law says that unconscionability is dateed “with reference to the time when the
contract was made and canbetresolved by hindsight.Brobeck, Phleger & Harrison v. Telex
Corp., 602 F.2d 866, 875 (9th Cir. 1979) (interpreting California lawux);. RULES PROF.
ConbucT 4-200(B) (“Unconscionability of a fee shakk determined on the basis of all the fag
and circumstances existing at the time the agreement is entered into except where the pa
contemplate that the fee will be affected by lateznts.”). Despite this statement, the factors
listed in Rule 4-200(B), such as the amount offigein proportion to thealue of the services,

and the amount involved and the results obtaio&ltifor consideration of counsel’s work on a
particular case. Indeed, the draior rejected the déor’'s claim that Spiller “provided no value

to Respondent Siller in the case. The evidgmesented demonstrates just the opposite. The

testimony was clear that Spiller aftas retention was involved wivery aspect of the litigatio
along with Pitre’s office. Respondents’ bak$artion that Spiller dino work to benefit
Respondents has no evidentiary basis. Baseldeoavidence and legauthority, Spiller is
entitled to his 8% contingency.Arbitration Order at 22.

20
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lawyers are entitled to charge clients no more than a reasonable fee for legal seGazese's
v. Saenz208 Cal. App. 3d 279, 287 (1989).

Although the arbitrator did na&pecifically discuss every factor he considered,
under California law, a challenge to a fee asonscionable requires an examination of (1) the
amount of the fee in proportion to the vabfehe services performed; (2) the relative

sophistication of the lawyer artlde client; (3) tle novelty and difficulty othe questions in the

litigation and the level of skill necessary to present the client’s posftipthe likelihood that the

lawyer’s acceptance of the caoatt will preclude other employmg (5) the amount involved and

the results obtained; (6) any time limitatiomgposed; (7) the nature and length of the
professional relationship; (8) thewyer’s experience and reputation; (9) whether the fee is fi
or contingent; (10) the time and labor involvadd (11) the client’s informed consei@otchett,
Pitre & McCarthy v. Universal Paragon Corpl87 Cal. App. 4th 1405, 1418-19 (20168
generally Happy Nails217 Cal. App. 4th at 1471 (concladiadministrative law judge had
applied multi-factor test evehdugh he did “not explicitly statthe issues to be decided”);
Murphy v. Murphy 164 Cal. App. 4th 376, 400 (2008) (a dtaufailure to make findings “does
not establish that the issues in thw proceedings were not identical”).

The Trustee argues the arbttir did not decide whethée contingency fee was
reasonable. He cites to a pagsa which the arbitrator regeed debtor’s argument that he
should apply the factors frergus v. Songed 50 Cal. App. 4th 552 (2007), and concluded the
nine factors regarding reasonable attornegésfoutlined in the charge to the juryFerguswere
inapplicable. Civ. No. 10-779 & 10-780, ExcerptRécord (EOR) at 243 (Award at 22).
Despite the arbitrator’s rejection of tRergusfactors, he also speafilly rejected debtor’'s

argument that the contingency feentract was uranscionable:

Respondents attack Spillerscontingency fee of 8% as
“unconscionable”. Respondents faildibe any case #t directly or
indirectly holds such position. The law is quite the contrary. (See
Ketchum v. Moseg2001) 24 Cal. 4th 1122, 1132 (holding a
contingent fee contract may qperly provide for a greater
compensation than would otherwise be reasonaRbajer v.

i
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Thrasher(1962) 57 Cal. 2d 244, 258state of Guerir(1961) 194
Cal.App.2d 566, 575 (holding a 50% contingency fee
conscionable).

Civ. Nos. 10-779 & 10-780 EOR at 242 (Award2a). As noted in tl court’'s May 10, 2012

order, such a determination required a constaeraf the factors mirroring those informing the

federal bankruptcy reasonableness determinat@eCiv. Nos. 10-779, 10-780, ECF Nos. 33,
42 at 21-22.

In determining whether an insider’s fesa® reasonable underctien 502(b)(4), a

bankruptcy court should considi#éihe same reasonableness standard set forth in section 330.

Margulies Law Firm, APLC v. Placide (In re Placigddp9 B.R. 64, 73 (BAP 9th Cir. 2011).
Those factors include “(1) The amount of waidne; (2) the novelty and difficulty of the

guestions involved; (3) the skikquisite to perform the legal services properly; (4) the result

accomplished; (5) whether the fee is fixed @ntingent; (6) the amount involved in connection

d

with the services rendered; (7) the lengthimie consumed; (8) the experience, reputation, an
ability of the attorneys; (9) the sizetbe estate; and (10) the opposition meki're Nelson

206 B.R. 869, 882 (Bankr. N.D. Ohio 198&ee CRG Partners Group, L.L.C. v. Neary (In re

Pilgrim’s Pride), 690 F.3d 650, 654 (5th Cir. 2012) (recognizingt list of factors in § 330 is not

exclusive because the statute directs the coadrisider “all relevanfactors;” then listing
twelve relevant factorsperitage Organization, LLC v. Canadhn re Heritage Organization
Bankr. No. 04-35574-BJH-11, 2006 WL 6508182, afN8D. Tex. Jan. 6, 2006) (“In analyzing

the reasonableness of a claim for services un8628)(4), a court should consider the totality

® The Trustee claims incorrectly tHaelsonapplied Ohio law on attorney’s fees
The court inNelsonderived ten factors from Sixth Cintweases, saying the factors “may be
considered as guidelines in determining the amhotiattorney’s fees to be awarded under
11 U.S.C. 8 330"In re Nelson 206 B.R. at 882; it found the fact@iso applicable to the simila
determination under section 502(b)(Harlier in its order, thlelsoncourt had referenced the
eight factors under Ohio lawid. at 879. To the extent thi®urt’s prior order mentioned the
eight factors, it referretb the wrong portion of thielsonopinion. Moreover, although the
parties do not discuss the concept of value, it appears to be folded into the reasonablenes
“Value” within the meaning of section 502(b)(4s synonymous with the concept of ‘market
value’ or ‘price’ such that an attorney is emtitlto fees up to the reasonable market value of |
services.” Food Mgmt. Grp, LLC v. P(In re Food Mgmt Grp, Bankr. Nos. 04-22880 (ASH),
2008 WL 2788738, at *5 (S.D.N.Y. July 16, 2008).
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of the circumstances involved at the time thatsénices were rendered.”Although the factors
are phrased somewhat differently, the inqsrare the same, whet under California’s
evaluation of the unconscionability of a fee and its general reasonableness, or the genera
reasonableness of fees under bankruptcy Bee In Re SNTL Corh71 F.3d 826, 845 n.20 (9
Cir. 2009) (recognizing that California’s attorneje® doctrine “impose[s] requirements in the
nature of reasonableness” and compariegdguirements to the Bankruptcy Code’s
reasonableness limitations).

The Trustee argues that even if the arbitrator determined that Spiller’s fees v
reasonable under state law, nuoues cases recognize that r@@ableness under section 504(b)

is a federal questiorSee, e.g., In re Segoy@87 B.R. 773, 779 (Bankr. N.D. Cal. 2008)

(question whether fees are readalador the purposes of § 504(b){&)a question of federal law).

In none of the Trustee’s cases, lewer, had the fees been redutguidgment and so these ca
do not necessarily answer the question presented in this case.

The Trustee also relies @&itters v. Networks Electroni¢tn re Networks
Electronic Corp), 195 B.R. 92, 96 (BAP 9th Cir. 1996) akdhn v. Leavitt-Berner Tanning
Corp., 157 B.R. 523 (Bankr. N.D.N.Y. 1993). Imre Networks Electroni¢she bankruptcy
appellate panel considered the relationship between a statgucigiment and the cap on claim

stemming from the breach of an employmaemitcact contained in 11 U.S.C. § 502(b)(7):

Once the bankruptcy court determined that the state court judgment
resulted from the breach of an glmyment contragtthat claim was
subject to the applicain of an exception tallowance provided in

the Bankruptcy Code. . . . Disallowance of the claim under
8502(b)(7) is a matter of federamlafor it involves the extent to
which Congress has exercised its constitutional power to establish
“uniform Laws on the subjecof Bankruptcies throughout the
United States.” U.S. Const., alt.8 8, cl. 4. To the extent that
Bitters argues that state law should prevail over the Bankruptcy
Code, such is not the case under 8upremacy Clause, U.S. Const.
art. VI, 8 2. Federal law preempts a state law or order which
“stands as an obstacle to the accomplishment and execution of the
full purpose and objectives of Congress.”

195 B.R. at 97.
1
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In Kohn, the bankruptcy court consideree ttap on claims stemming from the

breach of a lease agreement eam¢d in 11 U.S.C. § 502(b)(6):

Section 502(b) requires the bankruptcy court to undertake a two-
part analysis. First the court stu“determine the amount of [a
creditor’s] claim as of the date tfe filing of the petition . . .” In
such as the one at bar, thieans accepting as non-reviewable the
amount of the claim as determined by the state court. This figure
then forms the basis for the secqadt of the analysis, wherein the
court determines how much of the claim should be
allowed. Applying the principles @&quity inherent in the code, the
court looks behind the judgmerb ascertain the relationship
between the parties. When the Ertstand as lessor and lessee, as
in the case at bar, 8 502(b)(§)pdies. This shisection applies a
formula to which the previouslyletermined judgment figure is
applied, resulting in a second figure — the allowable portion of the
original judgment. This secondyfire represents Congress’ view of
what is equitable betweeriessor and lessee in bankruptcy.

157 B.R. at 527 (footnote omitted); see dé&saldleback Valley Cmty. Church v. El Toro
Materials Co., Inc. (In re El Toro Materials Co., Inc504 F.3d 978, 980 (9th Cir 2007) (statin
the cap in 8 502(b)(6) was “designed to comptn#iae landlord his loss while not permitting
claim so large (based on a long-term leas&d @sevent other generahsecured creditors from
recovering a dividend from the estaje(tjuoting S. Rep. No. 95-989 at 63).

Even assuming without deciding that #realysis required by 11 U.S.C. section
502(b)(6) and (b)(7)@plies to a section 502(b)(4) questisae Network Electronicd95 B.R. at
100 (saying that the 502(b)(7cannot readily be anagjized to 502(b)(6)”), thdletwork
ElectronicsandKohncases do not require a contrary resuthis case. The cap in section
502(b)(4) is that of reasonableness.Lamdsing Diversified Properties-U. First Nat’l Bank and
Trust Co (In re Western Real Estate Fund, In¢he Tenth Circuit recognized that section
502(b)(4) “places an outside ‘reasonable valueitéititon on [the creditor’s claim] for breach of
his fee contract . . . .” 922 F. 2d 592, 597 (10th £391). It is the cap of reasonable value th
serves to protect other creditors from excesatt@neys’ fees, in the same way the caps in
sections 502(b)(6) and (b)(7) peot other creditors from a t@enerous or even cozy fee
arrangement between landlord anulaiets and employers and employ&ee In re Food Mgmit.
Grp. 2008 WL 2788738 at *5 (limiting fees to reasbieavalue “prevent[s] the debtor from

defrauding its creditors by agreeitggpay its attorney excessivees”). The Trustee has not cit
24
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anything suggesting that a bangtcy judge is empowered to do anything but determine
reasonable value in apphyg the federal standar&ee Raleigh v. Illinois Dep’t of Revens80
U.S. 15, 24-25 (2000) (recognizing that “the validifya claim is generally a function of the
underlying substantive law. Bankruptcy courts areantthorized in the name of equity to mak
wholesale substitution of underlying law controlling the validity of creditensitiements, but ar,
limited to what the Bankruptcy Code itself provides.”).

To the extent the Trustee relies on theKvaptcy court’s policies and practices i
a reason for avoiding preclusion inglcase, such reliance is uiading. As the Ninth Circuit ha
noted, “[w]here, as here, the state court was ftdlyable of adjudicating the issue subsequen
presented to the bankruptcy couve conclude that thgublic’s confidence in the state judicial
system would be undermined should the banksupbairt relitigate the question . . . lh re
Baldwin 249 F.3d at 920. Here, the arbitrator determined that Spiller’s fees were not
unconscionable applying a test eguléent to the federal reasomaiess test. The arbitrator’s
resolution of the fee disputedgced to judgment in state cgurontrols the resolution of
Spiller’s claim against the debtor’s estate.

The court declines to find its order of May 10, 2012, was incorrectly decided

Spiller then argues there is no need fothfer proceedings in the bankruptcy co
because the approved plan of gaoization contemplates that the results of any appeal will |
factored into the reorgazation plan. Civ. No. 12-142 deket, ECF No. 11 at 10.

In the Third Amended Joint Plan BEorganization, filed in the bankruptcy
proceedings on April 16, 2012, thadurt recognized that Spillerclaim was disputed and the
subject of appeal and allowed Spiller to “contisueh appeals and to liquidate the Class 2.6
Claim pursuant to those appgaind any potential remandCWS DocketECF No. 1059 at 4
1 2.6 b. It further provides that the Reorgaxi CWS Enterprises witlay Spiller $440,250 plus

U)

A4

e

interest, but makes provision for the payment astbér sums or refund of sums paid, dependjng

on the outcome of the appealtd.
This court’s order of May 10, 2012 determhthat the bankruptcy court had erf

in denying Spiller's motion for summary judgmevttich sought a ruling that the entire amoun
25
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of the claim as established by the state goaigment should be allowed under § 502(b)(4).
Accordingly, as that order established thewdble amount of the claim, there is no need for
further proceedings in the bankruptcy coudnder the Third Aranded Joint Plan of
Reorganization, Spiller is &tled to his share of the amounttbe joint claim he originally filed
with CPM.
D. Trustee’s Cross-Appeal

The Trustee argues that the bankrupacige erred in rejecting Wagstaffe’s
opinion that Spiller was entitled to no compation and instead determining Spiller should
receive his hourly wage for the 1760 hours he spemebtor’s affairs. The Trustee argues th
Wagstaffe’'s testimony shows that only $72,000 efdh the time Spillereported as spending g
debtor’s litigation were incurred within thecgee of Spiller's agreement to serve as debtor’s
general counsel and that even those fees wén@asonable, in that Spiller failed to fulfill his
general counsel responsibilities when he “sid[exdf Wotchett” in an effort to ensure that the
fees were paid before the Freidberg and Thomeasser claims were resolved. Spiller has arg
only that the bankruptcy court'aggment violates this court’'saer of May 10; as he has not
otherwise challenged the courtlstermination of his entitlemetd fees, any such argument is
waived. Wake v. Sedona Ingtn re Sedona Inst, 220 B.R. 74, 76 (9th Cir.1998) (noting an
issue not briefed is deemed waived).

The Trustee argues, in essence, 8mller’s services cannot be deemed
reasonable as a matter of law because they wéseleuhe scope of th@ctract. He cites to
In re Molten Metal Technology, In@289 B.R. 505, 515 n.24 (Bankr. D. Mass 2003), which

rejected a firm’s application for fees under § 330 on the ground that some of the services

ued

vere

rendered after the debtor in possession, whaapiesented, had been replaced by a trustee and

thus were outside the scope of employment,asal that some were taken in opposition to the
interests of the estate. Similarly,Roberts, Sheridan & Kotel, P.C. v. Bergen Brunswig Drug
Co. (In re Mednet, MPC Corp.251 B.R. 103, 108 (9th Cir. BAP 2000), the court said a
bankruptcy judge should considamong other factors, whethemngees were authorized in

determining the reasonable fee under 8§ 330.
26
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In this case, the bankruptcy judge appéan accept Wagstafs characterization
of Spiller’'s contract with the debtor, without prdng an explicit interpretation. This court do¢
not interpret the contract as Wagstaffe difj & finds the bankruptcgourt did not err in
rejecting Wagstaffe’'s opinion that Spiller should receive no compensation.

In California, the goal of contract interpaéon is to give effet to the parties’
intention as it existed when the contract was executedter-Gardner, Inc. v. Nat'l Union Fir
Ins. Ca, 18 Cal. 4th 857, 868 (1998); Cal. Civ. C&l£636. In so doing, the “whole of a
contract is to be taken togethso, as to give effect to everympaf reasonably practical, each
clause helping to interpret the other.” Cal.Glode § 1641. A contrafdr attorney’s fees is
strictly construed agnst the attorneyAlderman v. Hamilton205 Cal. App. 3d 1033, 1037
(1988).

In his contract with the debtor, Spillerragd he would “assisadvise and discus$

these legal matters personally with you and asta@nface with tle attorneys at the Cotchett law
firm.” EOR at 14 (emphasis added). He apecified that Siller had consulted him in
connection with the Siller Brbers dissolution action. EORB®. The somewhat infelicitous
language of the contract thusntemplates that Spiller wouldssist” with the debtor’s legal
matters as well as acting as aterface with CPM. In a separagentence (“[ijraddition, | would
act as your general counsel to communicatedgdichett law firm . . . .”), Spiller outlined

additional duties.d. To avoid rendering the second &1de surplusage, the first sentence,

D
wn

giving Spiller the dual role of assistant and advisbould be read as establishing duties sepdrate

from those as general couns8lee Berg v. MTC Elec. Tech1 Cal. App. 4th 349, 361 (1998)
(“[T]he normal application of the principle obntract interpretatiothat calls for avoiding
constructions which create surplusage of one claugeontract so as to render another claus
the same contract surplus.”). The bankruptcy judge could rely on provisions allowing Spill
assist as a basis of finding tléé actions were within the scopehis employment and that his
work on the valuation of Spiller Brothers’ timands, as well as his other work, met the

8 502(b)(4) reasonableness standard.

i
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The Trustee also argues that Spiller’amtonment of his client at the time CPM

sought its fees reduces the valuénisfservices to nothg. The Ninth Circuit hesaid that a couf

may consider a lawyer’s misconduct in settiegs, recognizing that misconduct might reduce
fee to “zero’ at least ‘when the violationase that pervades théhole relationship.™
Rodriguez v. Disnei688 F.3d 645, 654 (9th Cir. 2012) (quotidgited States ex. rel. Virani v.
Jerry M. Lewis Truck Parts & Equip. In@9 F.3d 574, 579 (9th Cir. 1996)).

In this case, the contradbes not require Spiller to a&$ general counsel for all
matters, but as general counsel to communicate deldeas concerning the litigation to CPM
EOR at 14. The bankruptcy judgeutrely on this provision of thcontract as well to find thaf
Spiller’s failure to intercede regarding fees & #&md of the Siller Brothers litigation was not a
violation, or if it was, that it dichot pervade the whole relationship.

Moreover, to the extent Wagstaff@pinion is based on his belief that the
contingency had not occurred until all the mattersewesolved, the bankruptcy judge could h
rejected this conclusion. Wieater CPM’s contract providezbncerning the resolution of the
other outstanding matters with $ills prior lawyers, Spiller’s contract limited his role to
providing “assistance and adviceytou concerning your current lauisagainst Siller Brothers,
Inc., in the Sutter County Superi@Gourt for dissolution of the cporation.” EOR at 14. It also
specified that Spiller agreed to represent theate'for a contingency fee of eight percent (8%
of the ‘Net Amounts’ recovered by settlement, coompise or trial under the same definition y
have agreed with the Cotchett firm . . . . [Y]ood | agree to incorporate the terms and condit
of the Cotchett fee agreement into this agreemesg@xhat the legal sepgs that | have agree
to provide are as described instketter agreement.” EOR &5. As noted, Spiller described th
legal services he undertook as relating toSitler Brothers dissolutiomot the various claims
advanced by and against debtor’s former lawyers. The bankruptcy court could thus have
disagreed with Wagstaffe and concluded thatabntingency requiring debtor to pay Spiller ha

occurred at that conclusion tife Siller Brothers litigatio.

" The arbitrator reached a similar conclusidg®espondents also contetit Spiller’'s fee is
unconscionable because the Freidberg professiaggigence action was lost. The problem w
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The bankruptcy judge could have found, angliaitly did find, that Spiller’'s and
CPM'’s request for their fee tte conclusion of the dissolution action was not misconduct. T
decision was not in error. THeustee’s motion is denied.

IT IS THEREFORE ORDERED that:

1. The motions for rehearing and vacdtled by Siller and the Trustee in
Civ. No. 10-780, ECF Nos. 44 and 48, are denied,

2. In light of the order of May 10, 2012 in Civ. Nos. 10-779 and 10-780,
bankruptcy court’s order of daary 3, 2012 is reversed; and

3. Under the Third Amended Joint Plan of Reorganization in No. 09-268
C-11, Spiller is entitled to his portiaf the claim filed June 8, 2009.
DATED: September 17, 2014.

UNIT TATES DISTRICT JUDGE

this argument is that Spiller it seeking fees from the Freeath professional rgigence action
Rather, Spiller seeks to recover from the recpuethe dissolution matter. Civ. Nos. 10-779 4
10-780, EOR at 243 (Award at 22).
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