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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ORVAL D. FLANNERY, No. 2:10-cv-0950 MCE AC
12 Plaintiff,
13 V. ORDER
14 | JAMES WALKER, Warden,
15 Defendant.
16
17 Petitioner is a California ate prisoner proceeding with counsel under 28 U.S.C. § 2254.
18 | Petitioner was convicted of felony petty theft (ipetty theft with a prig by an Amador County
19 | jury in 2005, and sentenced to a term of imprisonment of 25 yedife under California’s “threg
20 | strikes” statute. His petitioior writ of habeas corpus wéiged on April 14, 2010, and contained
21 | two exhausted and one unexhausted claim. EG&FL. The petition included a request for an
22 | evidentiary hearing. Id. at 7The action was stayed pendindaustion of Claim Three. ECF
23 | Nos. 12, 13. Following exhaustion, see ECF No(Notice of Completion of Exhaustion of
24 | State Remedies), respondent filed an answer (BE@€FR21) and petitiondrled a traverse (ECF
25 | No. 26). For the reasons explained below, thetamncludes that an evidentiary hearing is
26 | necessary in order to resolve the iseof Claim Three of the petition.
27 || 1
28 | 1
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The Allegations of Claim Three

In Claim Three, petitioner alies that he was denied theeetive assistance of counsel
the plea bargaining process. Petitioner was clanggh stealing a televisn from a store. Six
prior convictions were allegad the information, making the alhge a felony and invoking the
sentencing provisions of Califoais “three strikes” law. Ritioner was represented by the
Amador County public defends office, and various attorneyp@eared on his behalf at differg
times. Claim Three challenges the performasfddichael Fannon, who regsented petitioner i
pretrial proceedings from September 13, 200d! January 18, 2005 when the court granted
petitioner’'s Marsden motich.At a trial readiness confemce on September 27, 2004, the judg
inquired about the status of pleagotiations. Counsedported that the prosecution’s offer of
seven years and the defense counteroffer ektiiears had both been rejected. RT 8. The
prosecutor rebuffed the judge’s seggon that the parties compromesefive years, but indicate
that “if they want anything lessdh 26, they can contact me.” RT Fannon told the court that
petitioner was “not interested resolving it.” _Id.

Petitioner’s declaration irupport of Claim Three, which was submitted to the state c(
(Lodg. Doc. 15, Ex. I), avers that Mr. Fannon failedell petitioner thathe state’s evidence
would likely support a conviction arttdat it was in his interests &xcept the seven year offer.
Instead, Fannon told him that the state’'s casewsesak. According to petitioner, Fannon also
gave him the unrealistic idea tHtoposition 66 (a three-strikesform measure then facing the
voters) would pass and prevent him from receiande sentence. Petitioner declares that he
would have accepted the seven year offer lnatheel advised him to do so and explained the
likelihood that he otherwise would reeeian indeterminate life sentence.

Principles Governing IneffectvAssistance of Counsel Claims

The Sixth Amendment guarantees to a crahdefendant the effective assistance of
counsel. To prevail on a claim that this right has been denied, a habeas petitioner must s

that counsel's representation fell below an dhjestandard of reasonableness, and (2) that

! See People v. Marsden, 2 Cal. 3d 118 (1970) (riequirial court to proide ex parte hearing
and consider defendant’s reasons for retjng substitution of appointed counsel).
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counsel’s deficient performance prejudiced the defense. Strickland v. Washington, 466 U

692, 694 (1984). Prejudice means tihat error actually had an adverse effect on the defensg
that there is a reasonable prbibity that, but for counsel's emrs the result of the proceeding
would have been different. Strickland, 466Uat 693-94. A reasonable probability is a
probability sufficient to undermineonfidence in the outcome._Id.

The Strickland framework applies to claiwfsineffective assistance in the plea

bargaining process. See Lafler v. Coofi82 S.Ct. 1376 (2012); Missouri v. Frye, 132 S.Ct.

1399 (2012). Unreasonable advice regarding a favopdédeoffer constitutes deficient attorne

performance under Strickland. Sesdler, 132 S.Ct. at 1390. Testablish prejudice in this

context, a petitioner must shaweasonable probability that bdth and the trial court would
have accepted the forfeited plea bargain, and thadutd have resulted in a lesser sentence.
at 1391.

Standards Governing Federal Habeas Review of Claim Three

When a state court has adjudicated the merits of a federal constitutional claim, relig
available in federal court only the state court’s decision (1) sveontrary to, or involved an
unreasonable application of, cleadstablished Supreme Court pedent, or (2) was based on
unreasonable determination of the releants. 28 U.S.C. § 2254 (as amended by the

Antiterrorism and Effective Death Penaltyt4df 1996 (“AEDPA”)); Williams v. Taylor, 529

U.S. 362 (2000); Frantz v. Hazey, 533 F.3d 724 (8th2008) (en banc). When the state’s

highest court rejects a claim on procedural gdsunithout reaching theerits, however, federal

habeas review is de novo. Cone v. Bell, 556 U.S. 449, 472 (2009) (“Because the Tenness
courts did not reach the merits@bne’s_Brady claim, federal hads review is not subject to th

deferential standard that digs under AEDPA . . . Insteadglelaim is reviewed de novo.”);

Pirtle v. Morgan, 313 F.3d 1160, 1167 (9th Cir. 200@)ere state supreme court rejected claim

on procedural grounds, there is no merits adjudinantitled to AEDPA deference and district
court reviews constitutional issue devo), cert. denied, 539 U.S. 916 (2003).
Claim Three was exhausted by preseatato the California Supreme Court in

petitioner’s second round of statabeas review. The California Supreme Court denied the
3
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petition in an order that readsits entirety as follows:

The petition for writ of habeas corpissdenied. (See In re Robbins
(1998) 19 Cal.4th 770, 780; In f&ark (1993) 5 Cal.4th 750, 767-
769).

Lodg. Doc. 15.

In citing Robbins and Clark, the state coundicated that it was denying the petition as

untimely. Walker v. Martin, 131 S.Ct. 1120, 1128 (201 Because the California Supreme

Court provided the basis for its ruling, this dooeed not “look throughto the statement of

reasons for the superior counpeevious denial of the claimSee Ylst v. Nunnemaker, 501 U.S

797, 806 (1991) (where there is one reasoned statrt judgment rejecting a claim, later
unexplained orders are presumed to rest on same groBebause the state’s highest court d
not adjudicate the merits of Claim Threedanstead denied theatin on purely procedural
grounds, pre-AEDPA standards apply. Sea&; 556 U.S. at 472; Pirtle, 313 F.3d at 1167.
1

1

> Respondent has not asserted procedigfault as a defense to Claim Three.
% The parties both assume that the superiorta®aision constitutes the “last reasoned decisi

of a state court. Because the state supremd’s citation to Robbins and Clark constitutes ar

explicit statement of grounds for its deoisj the undersigned concludes that the Yist
presumption does not apply. If it did apply, however, the result would not be different. Th

superior court denied the p&tin on grounds that petitioner hadt demonstrated prejudice anc

that the appointment of substiéucounsel would “likely” havéameliorated” any prejudice.
Lodg. Doc. 10. First, it is incorrect that petiier failed to meet his baden of alleging facts

sufficient to demonstrate prejudicelis declaration satisfies Striekd in that regard. See Lafler,

132 S.Ct. at 1391 (prejudice requires showirag tlefendant would have accepted offer if

id

)n”

D

competently advised). Second, the substitution of new counsel in January 2005 cannot have

cured the ineffective forfeituref a favorable plea offer in September 2004. While it may or

may

not be the case that a similar plea bargairi@have been obtained by Fannon’s successor, gnd

was not secured due to petitiondriformed choice — facts theaannot be determined from the
trial record — the superiooart’s speculation about what daehd did not transpire between
petitioner and other deputy public defenders maysnbstitute for factualeterminations based
on evidence. Accordingly, the superior d®irejection of the claim was based on an
unreasonable determination of fact and would nadriigled to AEDPA deference even if it we

the operative state adjudication for purposes of § 2254(d). See Wiggins v. Smith, 539 U.S. 528

(2003) (state court’s factualrer regarding content of thea@rd constitutes unreasonable

determination of fact within meaning 8f2254(d)(2)); Nunes v. Mueller, 350 F.3d 1045, 105%

(9th Cir. 2003) (factual findingsrade without hearing are wasonable under § 2254(d)(2)), cért.

denied, 543 U.S. 1038 (2004).
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An Evidentiary Hearing is Approate Under Pre-AEDPA Standards

In cases not subject to tAEDPA, a federal court mugtrant an evidentiary hearing
where the petitioner has presented a colorablenabf a constitutional violation and the state

court did not permit development of the fadtisaindation for the claim._Siripongs v. Calderon

35 F.3d 1308, 1314 (9th Cir. 1994), cert. dentdd® U.S. 1183 (1995); see Earp v. Ornoski, 431

F.3d 1158, 1167 (9th Cir. 2005) (“where the petitioner establishes a cold@bidor relief and
has never been afforded a state or federal lgganirthis claim, we must remand to the district
court for an evidentiary hearing.”). A coloralglaim is presented if thpetitioner alleges facts
which, if demonstrated to be true, would entgéditioner to relief._Earp, 431 F.3d at 1170. Th

is not a heightened requirement, but rather a ‘haw” 1d. An evidentiary hearing may also b¢

ordered in the court’s discretion when it ig required by right._Seidel v. Merkle, 146 F.3d 750,

754 (9th Cir. 1998) (holding that district court properly exercised its discretionary power to
hearing where petitioner's allégms, if proven, would entitle hi to relief),_cert. denied, 525
U.S. 1093 (1999).

Petitioner has presented a colorable clainpetftioner’s factual allegations are true, he

would be entitled to relief. See Lafler, 13Z86.at 1390-91; United S&g v. Rivera-Sanchez,

222 F.3d 1057, 1060 (9th Cir. 2000) (relief avaiaiblplea offer communicated insufficiently
under prevailing professional standards, and client would have accepted offer had it been
communicated sufficiently). If Fannon made #ti@ements attributed to him in petitioner’s
declaration, he would have giveradequate advice regarding the plea offer. The declaration
avers that petitioner would haaecepted the seven-year offieadequately advised, and the
record indicates that the trigidge would have accepted thasabsition. Considered together,

these facts establish the elerseof a_Strickland violationSee Lafler, 132 S.Ct. at 1390-91.

Although petitioner presented the California Supreme Court with facts establishing p

prima facie case of ineffectivassistance under Strickland, thatstcourt denied the petition
without affording an opportunity faa hearing. Accordingly, an eentiary hearing in this court
is mandatory._Siripongs, 35 F.3d at 1314; Earp,”3tl at 1167. In the alternative, even if a

hearing is not mandatory, a discretionary heasrappropriate because petitioner has present
5
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allegations that, if proven, may entitlerhto relief. See Seidel, 146 F.3d at 754.
CONCLUSION
Accordingly, it is hereby ordered as follows:
1. Petitioner is granted an evideanty hearing on Claim Three,;
2. This matter is set for a status confareion July 31, 2013, at 10:00 a.m. in Courtro
26. The parties shall be pagpd to discuss the necegspreparations for, and

scheduling of, an evidentiahearing on Claim Three.

-

DATED: June 25, 2013 Lthoors  Clore
r2—

ALLISON CLAIRE
UNITEDSTATESMAGISTRATE JUDGE




