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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JOSE B. ORTIZ, No. 2:10-cv-1380-MCE-EFB P
12 Plaintiff,
13 V. ORDER
14 | REYNOLDS et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner who proceedathout counsel in this action brought under 42
18 | U.S.C. § 1983. The parties agreed to seltlemaining claims on February 22, 2017. ECF No.
19 | 163. The case was accordingly dismissed on March 14, 2017. ECF No. 169.
20 On July 31, 2017, plaintiff submitted a letteith@ court complaining that defendants had
21 | not complied with the settlemeagreement. ECF No. 171.
22 | I Background
23 A. The Parties’ Settlement
24 Plaintiff's underlying claim in this actiois that defendant Manda discontinued and
25 | threatened to discontinue plaffis prescription for Gabapentim violation of his First and
26 | Eighth Amendments rightsSee ECF Nos. 80, 85, 121.
27 A court supervised settlement confereaceurred on February 22, 2017. ECF No. 154.
28 || /1
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On that date, the parties reaclzesettlement and the terms oéithagreement were entered intg
the record in open court. ECF No. 166. Fitls¢ parties stipulated that the CDCR would pay
plaintiff $5,500, “obviously with the understanding that [theney would] go towards any
restitution [plaintiff might] owe.”ld. at 6. It was further stipuled that the CDCR would “need
maximum of 180 days to have the money ttred[plaintiff's] restitution account.”d. at 10.
Second, the parties stipulated tbafendants would make a “goodtifieeffort” to find plaintiff a
radio to replace one that was taken from hldh.at 7-8. Plaintiff stated on the record that, wh
the CDCR would make an effort to find him ai@ “there[] [was] no guarantee” that he woulg
receive oneld. at 8. Third, the parties stipulatectithe CDCR would ask “the Chief Medial
Executive [‘CME”"] of Pleasant My State Prison [*“PVSP”] toeview plaintiff's medical
records and make any appropeisecommendations for [hishgoing care deemed necessary
based on the [CME’s] clinical assessmend” at 5. The request was to be made to the CME
PVSP within seven days of the “signing oé thettlement agreement and release” and was to
include “a further personal evaluation by afsphysician deemed most appropriate by the
[CME].” Id. at 5-6.

On March 9, 2017, the patrties filed a stgtidn of dismissal, ECF No. 168, which the
court approved, ECF No. 169. Thestation of dismissal statethter alia, that the court “shall
retain jurisdiction to enforce ¢hterms of the settlement agresrhin accordance with the terms
of the Settlement Agreement and Release.” ECF No. 168 at 1.

B. The Parties’ Contentions

On July 31, 2017, plaintiff filed a letter stay that, despite hisigning the settlement
agreement on March 8, 2017, “nothing that wagsusdited [to] on the record [at the February 2
settlement conference] has bdalfilled.” ECF No. 171at 1.

Defendants’ response to plaffifi letter asserts, geerally, that they have fulfilled all the
terms of the settlement agreement. ECFIN@. Defendants supporiihresponse with the
affidavits of certain CDCR oftials. Roscoe Barrow isé¢iChief Counsel for California
Correctional Health Care Services. ECF N63-4 § 1. Barrow states that, on March 20, 201

he received the fully executed settlement agreemienf] 4. He further states that, on the
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following day, he requested Dr. Onyeje, the CMEPVSP, to complete his medical review
pursuant to the terms of the agreemedt. He also states thain April 19, 2017, Dr. Onyeje
told him that plaintiff had been transferred to California Correctional Institution (“C@i’)yj 5,
which occurred on February 24, 2017, ECF No. 27B2. Moreover, Barrow states that, on th
same day, he contacted Bhiesha, the CME at CCld. 6. According to Barrow, Dr. Shiesh
told him that plaintiff had refused an appointrhevith his primary care physician for a physicg
examination.ld. Thereafter, Barrow continues, he askedShiesha to revieplaintiff's file,
make recommendations regarding his canel document those recommendatiolas. Barrow
adds that this review was conducted and thaBbiesha concurred with plaintiff's primary car
physician regarding his caréd.

M. Dailo is the Litigation Coordinator at CCl. ECF No. 173-2 § 1. Dailo states that

plaintiff arrived at CCI on February 24, 2017 and left on April 3, 20479 2. He further state$

that, during this time, CDCR offials diligently searched fa radio and, on March 3, 2017,
found two radios for himld. { 3. Dailo also states that, on March 14, 2017, “Receiving and
Release” showed plaintiff the radios that wavailable, but that he refused them because he
wanted “a radio from the institutidhat [allegedly] owe[d] him one.ld.

K.D. Geringer is the Litigadn Coordinator at PVSP. EQ¥o. 173-3 1. Geringer stat
that, on March 14, 2017, he was advised thahptarefused the above-mentioned radiod.
1 3. He further states that, thereafter, P¥8Ronnel continued searching for a radio but cot
not find one.ld. He adds that he has “since again checked with Receiving and Release ar
are no radios available Id.

Defendants also submitted affidavits fr@abrielle De Santis Nield to support their

e
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D

response. ECF Nos. 173-1, 174. Nield is anragtpfor defendant Miranda. ECF No. 173-1 § 1.

Nield states that, on June 5, 2017, the StaterGitatts office issued a $5,238.10 payment tha
posted to plaintiff's trust account on June 20, 284d was applied directly to his restitutiolml.
9 3. Nield further states thtite additional $261.90 of the $5,56€ttlement was sent to the
Administrative Unit for administrative fee$d. Nield adds that, oAugust 17, 2017, plaintiff
1
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was “fully evaluated and examined by Dr. Ana DeSierra at the request of Dr. Onyeje.” EC
No. 174 1 3.

Plaintiff responds that he never refusecappointment for a physical examination whil
at CCl. ECF No. 175 at 1. Hesaldisputes that he was giverfull examination by Dr. De La

Sierra on August 17, 2017d. at 2. Plaintiff states that slsimply asked him a few questions

about his chronic back pain and said she would refer him to a ogistplwho he has yet to seq.

Id. Plaintiff also provides aust account statement from August 9, 2017 that shows no payr
of $5,230.10.1d. at 5. Lastly, plaintiff disputes & any correctional staff offered him a
replacement radio and stateatthe never refused suchd. at 3-4.

Il. Legal Analysis

A. Jurisdiction

“Federal courts have no inherent poweemndorce settlement agreements entered into
parties litigating before them.K.C. exrel. Erica C. v. Torlakson, 762 F.3d 963, 967 (9th Cir.
2014) (citation omitted). However, federal asunave ancillary jurisdiction to enforce a
settlement agreement if the parties’ obligatto comply with the terms of the settlement
agreement has been made part of the orddisafissal, such as by a provision retaining
jurisdiction over the settlement agreemelat. (bracketing in original) (tation omitted).

Here, the court approvedetiparties’ stipulation, ECNo. 169, which specifically
provided that the court would retgurisdiction to enforce the terms of the settlement agreen
ECF No. 168 at 1. Furthermore, the parties stifeal on the record duririge settlement hearin
that the court would retainfggdiction over the agement. ECF No. 166 at 4-5. Accordingly,
the court has ancillary jurisdion to review defendants’ compliance with the agreement.

B. Discussion

Courts treat settlement@gments as contractRouser v. White, 825 F.3d 1076, 1081
(9th Cir. 2016). The court camges plaintiff's letter as a motion to enforce the settlement
agreement. Accordingly, the question befoeedburt is whether defenals have substantially
complied with the agreementd. at 1081-82. Defendants have substantially complied if any
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deviation from the terms of the agreement isitenitional and so minor or trivial as to not
substantially defeat the m@tt of the agreementd. at 1082.

Defendants’ evidence shows thlagy have complied wittkome of the terms of the
settlement agreement. Defendants asked theE @WVSP, Dr. Onyeje, to review plaintiff's
medical records and make any appropriatemegendations. Barrow states that, a day after
receiving the fully executed setthent agreement, he asked Dny&je to complete the agreed-
upon medical review. Although D@nyeje did not immediately complete this review, the
evidence shows that plaintiff was at CClI, not PV&Rhis time. Subsgiently, the CME at CCI
Dr. Shiesha, informed Barrow that plaintiff hedused an appointment with his primary care
physician. Dr. Shiesha reviewpthintiff's file and agreedvith his primary care physician
regarding his care. Later, BDnyeje performed the records rewi required by the settlement,
and a doctor at PVSP fully examined plaintiff at Dnyeje’s request. Plaintiff has not made any
argument that Dr. Onyeje’s delay has harmedl tii defeated the purpose of the settlement

agreement. Further, while plaintiff may be ursfeed with the thoroughness of Dr. La Sierra’s

exam, the settlement agreement simply providedaf@ersonal evaluation by a staff physician.
ECF No. 166 at 6. He has received that and,tdefendants have substantially complied with

this term of the agreement.

U)

The evidence on the remaining terms is suliigsbme dispute, however. Nields state
that the $5,500 payment posted to plairgificcount on June 20, 2017 and was automatically
applied to his restitution (less administrative fee). But plaintiff has submitted a trust account
statement from August 9, 2017 which does not eitlglishow this transaction. ECF No. 175 at
5. The statement does show that $5,279.14 haspaéeion a restitution order in Court Case No.
0038340, which perhaps includes the $5,238.10 in setiefunds. But the question cannot be
resolved on the current recordccordingly, to resolve this issuthe court instructs defense
counsel to provide documentary evidence whicHiexly shows the applidzon of the settlement
funds to plaintiff's restitution atior fines and account for any ottiands that were withheld, if
any.
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In addition, the parties dispute whether defnts have made a good faith effort to fing
plaintiff a radio. Dailo states that CCI officials located plairttifd radios, but that he refused
them. Likewise, Geringer st that, upon learning that plafhrefused the radios, PVSP
officials tried to find him a radio. Althoughel were unsuccessful, this evidence supports a
finding that they in good faith tried to find ofeg him, which is all the agreement required.
Plaintiff, on the other hand, flatlgontradicts Dailo’s testimony. Hstates a preference for a “J
Win Radio” such as he owned previously, but daysvill “settle for a Super 3” and that there i
many such radios at PVSP.

In an effort to avoid calling the partiestmobtain live testimonyegarding defendants’
efforts to provide plaintiff with a radio and rége the credibility dispug, the court will direct
defendants to, within the time provided by tbider, make a further effort to locate a
replacement radio. The court notes that defensasel explicitly stateduring the settlement

conference that CDCR had raised its financittlesment offer from $5000 to $5500 to resolve

issue regarding the radio but that CDCR wouwddetheless attempt to find a replacement. EC

No. 166 at 7-8. On the other hand, the court inéatplaintiff at the anference that there was
“no guarantee” that he would receive a replacement radio, and plaintiff acknowledged that
Id. at 8. Thus, plaintiff should be aware that urttierterms of the agreemdr# is not entitled tg
a radio (much less a radio of his choidejefendants cannot secumee despite a good faith
effort to do so.

lll.  Order

For the foregoing reasons, it is HEREBY ORDERED that:

1. Within 30 days of the date of this orddefense counsel shallqwide the court with
evidence showing explicitly thepplication of thesettlement funds issued in this cas
to plaintiff’s restitution fines;

2. Within 21 days of the date of this order, CDCR shall make a further good faith e

to find a radio to replace ahtiff's “J-Win” radio; and

3. Within 30 days of the date of this orddefense counsel shall inform the court whatt

efforts were made to secure a replacement radio.
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4. The court will issue a ruling on plaiffts July 31, 2017 letter (ECF No. 171),
construed as a motion to enforce thitlement agreement, upon receiving these

submissions from defense counsel.

DATED: October 16, 2017.
et Fma
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




