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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JOSE B. ORTIZ,

Plaintiff, No. 2:10-cv-1380-MCE-EFB P

VS.

J. REYNOLDS, et al.,

Defendants. FINDINGS AND RECOMMENDATIONS

/

Plaintiff is a prisoner proceeding withozdunsel in an action brought under 42 U.S.C

Doc. 80

§ 1983. The sole remaining defendant, R. Miranda, has filed a motion for summary judgnpent.

ECF No. 73. For the reasons explained below, the motion must be granted in part and dgnied in

part.
l. The Complaint

Plaintiff proceeds on the amended complaint filed on May 16, 2011, in which he asfserts
that Miranda denied him adequate medica¢ ¢ara variety of ways. ECF No. 21 at 3-9.

Plaintiff alleges that Miranda is a physician’s assistant who is responsible for all inmate m

care at High Desert State Prison (“HDSP&cility B, where plaintiff is housedd. at 2.

edical

! Page numbers cited herein refer to those assigned by the court’s electronic docketing

system and not those assigned by the parties.
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Plaintiff claims that in the spring 2008, he wesued a counseling “chrono” for failing to take
medication as directedld. at 3, 25. Plaintiff suffers from degenerative disc disease and
received medication to treat the associated painat 8. Plaintiff appealed the chrono, arguin
that he could not have committed the infraction because he was on “orientation status” at
time. Id. at 3. Miranda interviewed plaintiff in connection with the appeal on September 2
2008. Id. at 4. Miranda presented plaintiff with an Opioid Analgesic Treatment Contract a
asked plaintiff to sign it, admonishing that “it was the only way plaintiff could continue to
receive his pain medicationfd. at 4, 21. Plaintiff was dissatisfied that neither defendant ng
any of the other appeals reviewers removed the chrono from hisdfilat 4-5.

In the meantime, plaintiff was informed by a nurse that he had an appointment sch
for August 28, 2008, but, according to plaintiff, “it never happenédl.at 5. On September 7,

2008, another nurse told him that the appointment had been reschddulé&h September 14,

g
the

Ul

pduled

2008, plaintiff submitted a second appeal, arguing that he had submitted several healthcdre

request forms but had not yet seen a dodtihrat 5 & Ex. B. In response, an appeal reviewef

noted that plaintiff had seen defendantSaptember 25, 2008 and did not have any schedulé

appointmentsld. The reviewer noted that, at the appoient, plaintiff “stated [he] understood

the treatment plan and [was] satisfiedd: at 28. Plaintiff states that the September 25th

appointment regarded the earlier appeal and did not address the medical issue for which
currently sought an appointmend. at 6. Plaintiff contends that defendant erroneously repc
that plaintiff was “satisfied” at the Septemi@&th appointment, and this erroneous informatig

prevented plaintiff from being beduled for another appointmendl.

pd

he

rted

On December 1, 2009, defendant presented plaintiff with a new “Pain Management and

Controlled Substance Treatment Agreemeiid.”’at 7. Defendant told plaintiff that if he did nc

2 A “chrono” is an informational memorandum about an inmate authored by prison
Connor v. Cal.No. 1:10-cv-01967-AWI-BAM, 2013 U.S. Dist. LEXIS 11207, at *4 n.5 (E.D
Cal. Jan. 28, 2013Terrill v. Grannis No. 1:11-cv-00118-AWI-SKO PC, 2012 U.S. Dist.
LEXIS 167419, at * n.3 (E.D. Cal. Nov. 26, 2012).
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sign the new agreement, he would arrangedoatitinue plaintiff's medication completel\d.

at 8. In response to plaintiff's request for an increase in his pain medication dosage, defe

ndant

stated, “if you would let all the appeals go and not push the issues, | could be more flexible in

terms of your treatment optionsld. Plaintiff signed the agreemerid.

Plaintiff received a renewed prescription for GabapéutinFebruary 10, 2010d. He
received his Gabapentin the following day, buFebruary 12, 2010, plaintiff was told that the
drug “had ran out.”ld. It is not clear from the complaint whether plaintiff received Gabapel
between February 12, 2010 and March 18, 2010. On the latter date, plaintiff saw defendz
informed him that “he was taking away [plaintiff's] medication regardless of the need for
chronic pain.”Id.

Plaintiff alleges broadly and without any further specificity that

Since September 25, 2008, to present, defendant, R. Miranda, have [sic] repeated

interferred [sic] with, denied, or delay@erformance of medical test [sic] and

treatment for plaintiff's medical conditiorSaid medical test [sic] include, but are

not limited to, being seen by a nuerologist [sic], having an MRI done, and other

examinations that could have been done by the defendant in the capacity of

plaintiff's primary care provider (PCP), to properly address the condition and

afford plaintiff the proper medical attention that's supposed to be provided under

the Eighth Amendment of the United States Constitution.

Id. at 8-9. Plaintiff further alleges that, since September 25, 2008, defendant has subjectg

to “hostility and abuse in apparent retaliation for plaintiff's efforts to secure proper medica

attention, medical diagnosis, and/or treatmeid.” Plaintiff claims that defendant coerced hir

14

ntin

nt, who

2d him

-

into signing the treatment contracts, submitted a false statement that plaintiff was satisfied with

his treatment plan, and discontinued his medication to retaliate againgdhim.
Under the heading “Claim for Relief,” plaintiff alleges that Miranda’s conduct subjec
plaintiff to cruel and unusual punishmentiolation of the Eighth Amendmentd. at 10-11.

I

% According to Miranda, Gabapentin is an anti-seizure medication that was sometin|
prescribed for the off-label use of pain management. ECF No. 73-4 at | 5.
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. Procedural Background
Defendant previously sought summary judgment on August 3, 2012. ECF No. 51.
court granted that motion in part and denied it in part, noting that the motion did not addre
certain of plaintiff's allegations. ECF NA&3, 66. Summary judgment was granted in favor
Miranda on plaintiff’'s claims that Mirandaotated plaintiff’'s Eighth Amendment rights when
he threatened to discontinue plaintiff's pain medication on September 25, 2008 and Dece
2009. ECF No. 66. In light of the motion ramtdressing other claims, Miranda was granted
leave to file a second motion for summary judgment addressing plaintiff's allegations that
(1) Defendant prepared a false recordseptember 25, 2008 stating that plaintiff was
satisfied with his treatment plan, which prevented plaintiff from obtaining a necess4
appointment, in violation of the Eighth Amendment;
(2) Defendant threatened to discontinue plaintiff’'s medication on September 25, 20
and December 1, 2009 in retaliation for plaintiff's medical appeals and tried to coer
plaintiff into dropping the appeals in exchange for a higher dose of pain medication
(3) Defendant discontinued plaintsfpain medication on March 18, 2010 despite
plaintiff's need for it, either in violatioof the Eighth Amendment or in retaliation for
plaintiff's medical appeals.
ECF No. 66. The instant motion addresses those claims. ECF No. 73.
[I1.  Summary Judgment Standard
Summary judgment is appropriate when there is “no genuine dispute as to any ma
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). Su
judgment avoids unnecessary trials in cases in which the parties do not dispute the facts
to the determination of the issues in the case, or in which there is insufficient evidence for

to determine those facts in favor of the nonmov&rawford-El v. Britton 523 U.S. 574, 600

(1998);Anderson v. Liberty Lobby, In&77 U.S. 242, 247-50 (198&w. Motorcycle Ass’n v.

U.S. Dep'’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994). At bottom, a summary judgme
motion asks whether the evidence presents a sufficient disagreement to require submissi
jury.
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The principal purpose of Rule 56 is to isolate and dispose of factually unsupported

or defensesCelotex Cop. v. Catretd77 U.S. 317, 323-24 (1986). Thus, the rule functions {o

“pierce the pleadings and to assess the proof in order to see whether there is a genuine I
trial.”” MatsushitaElec. Indus. Co., Ltd. v. Zenith Radio Co®p/5 U.S. 574, 587 (1986)

(quoting Fed. R. Civ. P. 56(e) advisory committee’s note on 1963 amendments). Procedu
under summary judgment practice, the moving party bears the initial responsibility of pres
the basis for its motion and identifying those portions of the record, together with affidavits

any, that it believes demonstrate the absence of a genuine issue of materizeatets 477

claims

need for

rally,

enting

5, if

U.S. at 323PDevereaux v. Abbey63 F.3d 1070, 1076 (9th Cir. 2001) (en banc). If the moving

party meets its burden with a properly supported motion, the burden then shifts to the opp

party to present specific facts that show theeegenuine issue for trial. Fed. R. Civ. P. 56(e);

Anderson.477 U.S. at 248Auvil v. CBS "60 Minutes'67 F.3d 816, 819 (9th Cir. 1995).

A clear focus on where the burden of proof lies as to the factual issue in question i$

crucial to summary judgment procedures. Depending on which party bears that burden, t

seeking summary judgment does not necessarily need to submit any evidence of its own.

osing

1~

he party
When

the opposing party would have the burden of proof on a dispositive issue at trial, the moving

party need not produce evidence which negates the opponent’s Slaee.g., Lujan v. Nation

31

Wildlife Fed’'n 497 U.S. 871, 885 (1990). Rather, the moving party need only point to matters

which demonstrate the absence of a genuine material factual Bsee€elotexd77 U.S. at 323}

24 (1986). (“[W]here the nonmoving party will bear the burden of proof at trial on a dispos

issue, a summary judgment motion may properly be made in reliance solely on the ‘plead

tive

ngs,

depositions, answers to interrogatories, and admissions on file.””). Indeed, summary judgment

should be entered, after adequate time for discovery and upon motion, against a party who fails

to make a showing sufficient to establish the existence of an element essential to that par
case, and on which that party will bear the burden of proof at 8&. idat 322. In such a

circumstance, summary judgment must be granted, “so long as whatever is before the dis
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court demonstrates that the standard for entry of summary judgment, as set forth in Rule
satisfied.” Id. at 323.

To defeat summary judgment the opposing party must establish a genuine dispute
material issue of fact. This entails two requirements. First, the dispute must be over a faf
that is material, i.e., one that makes a difference in the outcome of theAcasrson477 U.S.
at 248 (“Only disputes over facts that might affect the outcome of the suit under the gover
law will properly preclude the entry of summary judgment.”). Whether a factual dispute is
material is determined by the substantive law applicable for the claim in qudstiolfithe
opposing party is unable to produce evidence sufficient to establish a required element of
claim that party fails in opposing summary judgmeifif] complete failure of proof concerning
an essential element of the nonmoving party’s case necessarily renders all other facts
immaterial.” Celotex 477 U.S. at 322.

Second, the dispute must be genuine. In determining whether a factual dispute is
the court must again focus on which party bears the burden of proof on the factual issue i
guestion. Where the party opposing summary judgment would bear the burden of proof a

on the factual issue in dispute, that party must produce evidence sufficient to support its f

b6(C), IS

astoa

Lt(S)

ning

its

jenuine
N
t trial

hctual

claim. Conclusory allegations, unsupported by evidence are insufficient to defeat the motjon.

Taylor v. List 880 F.2d 1040, 1045 (9th Cir.1989). Rather, the opposing party must, by afj
or as otherwise provided by Rule 56, designate specific facts that show there is a genuine
for trial. Anderson477 U.S. at 24Pevereaux263 F.3d at 1076. More significantly, to
demonstrate a genuine factual dispute the evidence relied on by the opposing party must
that a fair-minded jury “could return a verdict for [him] on the evidence presenfediérson
477 U.S. at 248, 252. Absent any such evidence there simply is no reason for trial.

The court does not determine witness credibility. It believes the opposing party’s
evidence, and draws inferences most favorably for the opposing gatyidat 249, 255;

Matsushita475 U.S. at 587. Inferences, however, are not drawn out of “thin air,” and the
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proponent must adduce evidence of a factual predicate from which to draw infer&meggan

Int’l Group, Inc. v. American Int'| Bank26 F.2d 829, 836 (9th Cir.1991) (Kozinski, J.,

dissenting) (citingCelotex 477 U.S. at 322). If reasonable minds could differ on material facts

at issue, summary judgment is inappropriggee Warren v. City of Carlsba8 F.3d 439, 441
(9th Cir. 1995). On the other hand, the opposing party “must do more than simply show t
there is some metaphysical doubt as to the material facts . . . . Where the record taken a
could not lead a rational trier of fact to fifm the nonmoving party, there is no ‘genuine issu
for trial.” Matsushita475 U.S. at 587 (citation omitted). In that case, the court must gran
summary judgment.

Concurrent with the instant motion, defendadvised plaintiff of the requirements for

opposing a motion pursuant to Rule 56 of the Federal Rules of Civil Procedure. ECF No.

see Woods v. Care§84 F.3d 934 (9th Cir. 201Zand v. Rowlandl54 F.3d 952, 957 (9th Cir.

1998) (en banckert. denied527 U.S. 1035 (1999), amdingele v. Eikenberry849 F.2d 409
(9th Cir. 1988).
V. Analysis

As noted above, there are two possible Eighth Amendment claims and two possibl
Amendment retaliation claims remaining in this action.

A. Eighth Amendment Claims

The Eighth Amendment to the U.S. Constitution protects prisoners from inhumane
methods of punishment and from inhumane conditions of confinerMargan v. Morgensen
465 F.3d 1041, 1045 (9th Cir. 2006). Extreme deprivations are required to make out a

conditions of confinement claim, and only those deprivations denying the minimal civilizec

hat
5 a whole

e

73-1;

b First

measure of life’s necessities are sufficiently grave to form the basis of an Eighth Amendment

violation. Hudson v. McMillian 503 U.S. 1, 9 (1992).

To succeed on an Eighth Amendment claim predicated on the denial of medical care, a

plaintiff must establish that he had a serious medical need and that the defendant’s response to

7
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that need was deliberately indifferedett v. Pennerd39 F.3d 1091, 1096 (9th Cir. 2006¢e
also Estelle v. Gamhld29 U.S. 97, 106 (1976). A serious medical need exists if the failure

P {0

treat plaintiff’'s condition could result in further significant injury or the unnecessary and wanton

infliction of pain. Jett 439 F.3d at 1096. An officer has bakatiberately indifferent if he was
(a) subjectively aware of the serious medical need and (b) failed to adequately rdsgromek.
v. Brennan511 U.S. 825, 828 (1994).

Neither a defendant’s negligence nor a plaintiff's general disagreement with the
treatment he received suffices to establish deliberate indifferé&istelle 429 U.S. at 106;
Jackson v. MciIntos®0 F.3d 330, 331 (9th Cir. 199&jutchinson v. United State838 F.2d
390, 394 (9th Cir. 1988). Evidence that medical caregivers disagreed as to the need to p
one course of treatment over another is also insufficient, by itself, to establish deliberate

indifference. Jackson90 F.3d at 332. Rather, the plaintiff must show that the course chos

irsue

en by

the defendant was medically unacceptable under the circumstances and that the defendant was

aware of the risk posed by the chosen coudsekson90 F.3d at 33Zarmer, 511 U.S. at 840.
Here, plaintiff claims that Miranda violated his Eighth Amendment rights by: (1)
preparing a false record on September 25, 2008 stating that plaintiff was satisfied with his
treatment plan, which prevented plaintifbfin obtaining a necessary appointment and (2)
discontinuing plaintiff's pain medication on March 18, 2010 despite plaintiff's need for it.
Plaintiff's false record claim is predicated on his contention that his access to medi

treatment was delayed by representations by Miranda that were not true. As noted, a del

cal

Ay in the

treatment of a serious medical need can violate the Eighth Amendment if it results in furthler

significant injury or the unnecessary and wanton infliction of paett 439 F.3d at 1096.

Defendant argues that there is no evidencédwghat defendant knew of and disregarded af
excessive risk to plaintiff's health by delayiagnedical appointment. Rather, defendant arg
the facts show that plaintiff received regular appointments with defendant (about five per \

ECF No. 73-3, Def.’s Stmt. of Undisp. Fact©I#ot. for Summ. J. (hereinafter “DUF”) 11.

8
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While plaintiff sometimes had to submit up to three requests for a medical appointment, h
would always be seen after the third request. DUF 12.

Plaintiff has not responded to this argument. Nor has he submitted evidence to su
his claim that defendant’s statement on Septer2bg2008 that plaintiff was satisfied with his

treatment plan somehow caused a delay in ptameteiving necessary care. Further, plaintiff

has not produced any evidence or argument that defendant knew that this statement would

prevent plaintiff from receiving necessary caBeeECF No. 77, Pl.’s Opp’n to Def.’s Mot. for
Summ. J. Accordingly, Miranda is entitled to summary judgment on plaintiff’'s claim that

Miranda caused the delay of a necessary medical appointment on or around September 2
in favor of defendant is warranted.

As to plaintiff's second remaining Eighth Aamdment claim, defendant argues that thg

D

bport

5, 2008

ere

is no evidence to show that defendant discontinued all of plaintiff’s pain medication. Rather,

only the medication Gabapentin was discontinued. DUF 21. Miranda’s declaration explajns that

Gabapentin was discontinued pursuant to a new prison policy restricting prescriptions for
drug to inmates suffering from specific ailmewntsich plaintiff did not have. DUF 19-21.
Miranda’s declaration notes that pain management is an occasional “off-label” use of this
seizure medication and that he had determined that was not medically necessary for plair
condition. Miranda explains that under the new policy this drug was to be used only to tre
“partial complex seizures,” “post herpetic neuralgia,” and “patients with objective evidence
severe disease who are not on opiods with demonstrated benefits.” ECF No. 73-4 at | 5.
Miranda continued to provide plaifftwith acetaminophen and Naproxen. DUF 21.

Plaintiff does not dispute that the only medication that defendant discontinued was
Gabapentin. Nor does he dispute that Gabapentin was discontinued pursuant to a new p
ECF No. 77 at 3. Nonetheless, he claims that “there was absolutely no need” for defendg
discontinue the Gabapentin, which--accordingleontiff--was the only medication that relieve

plaintiff's pain. Id. Plaintiff claimed in his depositionggmony that defendant had discretion
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prescribe Gabapentin to plaintiff despite the policy and that other inmates were still receiving it.

Pl.’s Dep. 33:9-21 (ECF No. 74, Notice of Lodgingd®position Transcript). While plaintiff is
certainly not an authority on the policy, defendant has not provided the court with a copy ¢
policy or responded to plaintiff’'s assertion that there remains discretion under the policy tc
continue a patient on Gabapentin under circumstances like plaintiff's. The only evidence
the court as to the content of the policy is Miranda’s declaration, which cites three conditiq
which the drug could still be prescribed. There appears to be no dispute as to partial con
seizures or post herpetic neuralgia. Plaintiff dogtsallege that either pertain to him. Howev
plaintiff does contend that Gabapentin is tinly medication that relieved his pain from

degenerative disc disease. Although Miranda’s declaration states the conclusion that nor
three exceptions apply to plaintiff, the declaration does not discuss how or whether the ex
for “objective evidence of severe disease [for patients] who are not on opiods with demon
benefits” does or does not relate to plaintiff's pain resulting from degenerative disc diseas

Defendant characterizes plaintiff's agger as a mere difference of opinion between

plaintiff and defendant as to the proper course of treatment. But plaintiff has submitted ev
that he suffered from severe chronic painchitwas relieved only by Gabapentin. Defendant
own description of the policy appears to include an exception for cases of severe disease
the patient is not on opiods but yet the defemdi@es not explain why this exception would n
include plaintiff's pain from degenerative disc disease. While the record is not clear on th

matter, taking the evidence in the light most favorable to plaintiff there is a factual dispute

whether there is discretion under the policy totice plaintiff on Gabapentin to treat his pain).

If, as plaintiff alleges, Gabapentin was the only medication that relieved the pain the ques
remains whether it was medically acceptable under the circumstances to have discontinu
and whether doing so resulted in “the unnecessary and wanton infliction of paih 439 F.3d
at 1096. Accordingly, triable issues of material fact preclude summary judgment based o

record currently before the court.
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B. Retaliation Claims

To establish liability for violation of the First Amendment via retaliation, a prisoner must

show five elements: “(1) An assertion that a state actor took some adverse action against

an

inmate (2) because of (3) that prisoner’s protected conduct, and that such action (4) chilldd the

inmate’s exercise of his First Amendment rights, and (5) the action did not reasonably ad
legitimate correctional goal.Rhodes v. RobinspA08 F.3d 559, 567-68 (9th Cir. 2005). The
plaintiff need not demonstrate that his spe@ealk actually inhibited or suppressed, but merely
that the defendant’s conduct was such as would chill or silence a person of ordinary firmn
from future First Amendment activitiesd. at 568-69. Conduct protected by the First
Amendment includes communications that are “part of the grievance pro8eedtieim v. Cry
584 F.3d 1262, 1271 n.4 (9th Cir. 2009).

Plaintiff alleges that defendant violated rirst Amendment rights by: (1) threatening

ance a

eSS

to

discontinue plaintiff's medication on September 25, 2008 and December 1, 2009 in retalidtion

for plaintiff's medical appeals and (2) dis¢imiing plaintiff's pain medication on March 18,
2010 despite plaintiff's need for it in retaliation faaintiff's medical appeals. As to the first

retaliation claim, defendant argues that his alleged conduct on those two dates — telling p

aintiff

he would discontinue plaintiff's medication if plaintiff did not sign an opioid treatment contfact

— would not chill or silence a person of ordinary firmness. The court cannot say as a matter of

law that this conduct would not have a chilling effe8ee Bell v. JohnspB808 F.3d 594, 603
(6th Cir. 2002) (holding that whether defentla conduct would chill a person of ordinary
firmness is a question of fact for the jury unless the alleged conduct is “inconsequential”).
Accordingly, defendant has not advanced an argument warranting summary judgment on
plaintiff's retaliation claim regarding defemus alleged threats on September 25, 2008 and
December 1, 2009.

As to plaintiff's second retaliation claim, fl@@dant argues that the undisputed facts slhow

that defendant did not discontinue plaintiff’'s Gabapentin on March 18, 2010 to retaliate against

11
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plaintiff but rather did so to promote the prison’s legitimate interest in reducing the over-
prescription of Gabapentin. DUF 19-21. While this explanation certainly articulated a
legitimate non-retaliatory motive, plaintiff alleges that defendant told him three months ea
that if he would abandon his appeals, defenttamild be more flexible” regarding plaintiff's
treatment for pain. ECF No. 21 at 6. Presumably, Miranda will deny making the statemel
resolving the credibility issue must await trail. A defendant may not defeat a retaliation cl
simply by articulating a legitimate interest where there is a dispute as to whether the defe
was motivated by that interest or by a desire to retalBtece v. YIst351 F.3d 1283, 1289 (9tl
Cir. 2003). Plaintiff's allegations that defendant tried to convince plaintiff to abandon his
appeals in exchange for pain medication raise a triable issue as to whether defendant’'s d
to discontinue plaintiff's pain medication wasregsponse to plaintiff's refusal to abandon the
appeals or just to further the prison’s interest in reducing Gabapentin over-prescription.
V. Summary

If these findings and recommendations are adopted, the remaining claims to be reg
will be:

(1) that defendant violated the Eighth Amdment by discontinuing plaintiff’'s necessat
prescription for Gabapentin on March 18, 2010;

(2) that defendant violated the First Amendment by discontinuing plaintiff’'s necessi

lier

it but

Im

ndant

-

beision

olved

Yy

Ary

plaintiff's necessary prescription for Gabapentin on March 18, 2010 in retaliation for plaintiff's

medical appeals against defendant; and

(3) that defendant violated the First Amendment by threatening to discontinue plain

tiff's

prescription for Gabapentin on September2Z®8 and December 1, 2009 unless plaintiff sighed

an opioid treatment contract in retaliation pdaintiff’'s medical appeals against defendant.

VI.  Recommendation
For all of the above reasons, it is recommended that defendant’s June 24, 2013 m(
summary judgment (ECF No. 73) be granted in,@to plaintiff's claim that defendant caus
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the delay of a necessary medical appointment on or around September 25, 2008 in violat
the Eighth Amendment, and otherwise denied.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuant to the provisions of 28 U.S.C. § 636(b)(l). Within fourteen
after being served with these findings and recommendations, any party may file written

objections with the court and serve a copy on all parties. Such a document should be cay

on of

idge
days

tioned

“Objections to Magistrate Judge’s Findings and Recommendations.” Failure to file objectlons

within the specified time may waive the right to appeal the District Court’s ofidener v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

UNITED STATES MAGISTRATE JUDGE
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