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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | DANIEL THOMAS HARVEY, No. 2:10-cv-1653-KIM-EFB PS
11 Plaintiff,
12 V. ORDER AND FINDINGS AND

RECOMMENDATIONS
13 | ANDREW ESSINGER; CHARLES
DULE; SHANNON LANEY; and JAKE
14 | HERMINGHAUS,
15 Defendant.
16
17 This matter was before the court onri\p, 2014, for hearing on the remaining
18 | defendants’ motion to dismissguhtiff's fifth amended complaint pursuant to Federal Rule of
19 | Civil Procedure 12(b)(6). ECF No. 97. Attorney Thomas Watson appeared on behalf of
20 | defendants Andrew Eissinger, Charles Dukearfslon Laney, and Jake Herminghaus, all South
21 | Lake Tahoe Police OfficersPlaintiff failed to appeaf. For the following reasons, it is
22 | recommended that defendants’ motion to dssnlie granted and phiiff’s fifth amended
23 | complaint be dismissed without leave to amend.
24
! This action, in which plaintiff is proceedj pro se, is before the undersigned pursuant to
25 || Eastern District of Califaria Local Rule 302(c)(21)See28 U.S.C. § 636(b)(1).
26
2 Plaintiff was ordered to shoeause, in writing, why sanctis should not be imposed for
27 || his failure to appear. ECF Nb09. He has filed a response te tirder to show cause (ECF Np.
110), and in light of the dispd&in recommended on the motion to dismiss, sanctions will nat be
28 | imposed and the order th@w cause is discharged.
1
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l. ProceduraHistory

Plaintiff initially filed this action in June 2010 againsetlity of South Lake Tahoe,
Officers Eissinger and Duke, and the Count§bbDorado, alleging a claim under 42 U.S.C.
§ 1983 and various state law oew. ECF No. 1. After the County moved to dismiss the
complaint, plaintiff filed a first amended complairECF No. 13. The court construed that firs
amended complaint as a motion to amend aadtgd it. ECF No. 15. Thereatfter, the County
once again moved to dismiss the amended canmipleCF No. 16, and the City, Eissinger, and
Duke moved to dismiss, to strike, and for aendefinite statement, ECF No. 17. The court
granted the motions to dismisscagranted plaintiff leave to aand some of his claims. ECF

Nos. 33, 35.

Then, on October 19, 2011, plaintiff filed a sed@mended complaint. ECF No. 38. T

County moved to dismiss, ECFON40, as did the City, Eissingand Duke, ECF No. 39. Agait
the court granted the County’s motion to dismiss and dismissed tires @grinst the County
without leave to amend. ECF Nos. 50, 56. The court also granted the City defendants’ m
dismiss, dismissed plaintiff’'sate law claims against thosefeledants without leave to amend,
and dismissed plaintiffMonell claims against the City andanhtiff's federal claims against

Eissinger and Duke witleave to amendld.

On July 25, 2012, plaintiff filed a third amentleomplaint herein. ECF No. 57. Plaintiff

also filed another complat against the City of Lake TahpPouglas County, Nevada; El Dorac
County, California; Robert K. Priscaro; and CatfyLake Tahoe Officers Jake Herminghaus,
Shannon Lacey, and Andrew Eissinger, allegictpan under 42 U.S.C. § 1983 against all of
defendants and a defamation claim against Douglas Co8eg2:12-cv-526-KIJM-EFB, Compl
ECF No. 1. In both actions, defendants moved to dismiss.

In the first action, the cougranted the individual defendahtand County’s motions to
dismiss relating to plaintiff's state law claimgthout leave to amend. ECF No. 73 at 10; ECH
No. 78. The court granted the C#yand the individual defendantsiotions to dismiss with lea\
to amend. Specifically, plaintiff was permitted to amend his § M@&$ell claim against the Cit

and his 8§ 1983 claim againstféedants Eissinger and Duke.
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As for the second action, the court graribeaiglas County’s motion to dismiss without
leave to amend. ECF No. 73 at 16-19; ECF N&’ T#e court granted El Dorado County’s
motion to dismiss relating to the claim agaiRsbert Priscaro for malicious prosecution, and |

claim against El Dorado County for excessive lvathout leave to amend. The court granted

he
El

Dorado County’s motion to dismiss relating to theidient at the El Dorado county jail with leayve

to amend that claim in the instant action, arghtgd the individual defendants’ motion to disn
as duplicative of those clas in the first actionld. at 23-26. The court closed the second cas
but stated that plaintiff would be permitted talude in any fourth amended complaint in this
action, his 8 1983 claims against defenddt¢rminghaus and Laney and/or a § 1PRiell
claim against El Dorado Countyd®d only on the County’s allegéallure to provide him water
while in the County jail. ECF No. 78 at 2.

Plaintiff then filed a fourth amended colamt alleging claims against the City, the
County, Eissinger, Duke, Laney, and HerminghaECF No. 79. All defendants moved to
dismiss that complaint. ECF Nos. 80, 81. Téwmnhplaint suggested that each defendant viole
his Eighth Amendment right to be free fraxcessive bail, and his Fifth and Fourteenth
Amendment rights to due process. ECF No. 72 dt also suggestdtat the City and the
individual defendants violated his Foeghth Amendment right equal protectidd. The court

granted the City and County’s motion and dismidsbe claims against these defendants withc

leave to amend, finding that plaiffithad failed to allege claims unditonell. ECF No. 89 at 10t

18; ECF No. 91. The court also dismissed wathve to amend the claims alleged against the
individual officers based oplaintiff's failure to canply with Rules 8 and 10.

On October 28, 2013, plaintiff filed a fifth @&nded complaint, alleging claims against
Eissinger, Duke, Laney, and Herminghaus. EQE®. All defendants have moved to dismis
that complaint. ECF No. 97.

1
1

% Page numbers cited herein refer to ¢hassigned by the cowstélectronic docketing
system and not those assigned by the parties.

SS

1

ated

put

S




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

[l Factual Background

Plaintiff's fifth amended complaint atkes claims under 42 U.S.C. § 1983 against
defendant officers. ECF No. 92. Plaintiff corderthat each defendant violated his rights unc
the Fifth, Eighth, and Fourteenth Amendments to the United States Constitution. Although
plaintiff has repeatedly amalgamated his allegations and claims as to all defendants into le
paragraphs from which it cannot dsstilled which claims is asged as to which defendant and
on what specific facts involvintpat defendant, the underlyingdisfor whatever claims he
attempts to assert centers arotwud separate incidentél) the “Dog Bite lident,” and (2) the
“Brick Incident.” 1d. at 2-9.

As to the first incident—the “Dog Bite Incident’—plaintiff afjes that on March 18,
2010, he was bitten by a dog belonging to James armditside a grocery store in South Laks
Tahoe.Id. at 2. When plaintiff informed Mr. Hanel of the bite, Mr. Handley “took his dog b
leash and fled from the grocery store” on a skatebdardPlaintiff chased after Mr. Handley
because he “knew that he neetleeldog’s vaccination informationtd. Plaintiff “pushed his
bicycle against [Mr. Handley], causitige skateboard to be discardedd: Plaintiff then
grabbed the skateboard, and walkagdk to Lake Tahoe Boulevhto wait for the police. Mr.
Handley did not leave the scene becausdidh@ot want to leave his skateboaitd.

According to the complaint, a woman “save ttulmination of the incident and called 9!
reporting that a man stole a skateboard from a Wid.”When Officers Eissinger and Duke
arrived, plaintiff was sitting and waiting for ther@uke interviewed plaintiff and learned how
had stopped Mr. Handley. “Upon learning the detilthis dog bite incident officer Duke
learned that [plaintiff] had onlgcted to stop the dog owner,an effort to obtain the dog’s
vaccination information.”ld.

Plaintiff claims that both Eissinger andike knew that plaintiff was innocent but
Eissinger decided to frameguhtiff and convinced Duk#& go along with the planld. Plaintiff
further alleges that Eissinger oedtrated his arrest by tellinguRe what false charges should 4
alleged against plaintiff. At the EI Dorado County jail, Duke “typegiftise charges into a

computer . . . while Eissinger stondar providing istructions.” Id. at 4.
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Plaintiff also contends that Eissinger sutbed a “Declaration and Determination” with
the court while plaintiff was not in attendam and “[tlhe documesiubmitted by Eissinger
omitted the part where [Mr. Handley] had fledrfr the grocery store, lied saying [plaintiff]
punched [Mr. Handley], and lied saying that [ptdf] walked away with the skateboardId. at

3. Plaintiff contends that thonduct resulted in a violation bfs Fifth, Eighth, and Fourteenth

Amendment rights. He claims that Eissinger’s plemated his right t@ue process and that the

“felony charges were designed to cause excessive bdildt 4.

Plaintiff refers to the second imgnt as the “Brick Incident.ld. at 6. He claims that on

14

August 28, 2011, he became involved in an argumwéhta woman at a motel located across the

street from his homeld. The argument grew hostile and plaintiff returned home. A man ng
Gary Corniel subsequently entered plaintiff's g@rand threatened plaintiff with two brickisl.
at 6-8. Plaintiff responded by picking upnammer and waiving it at Mr. Cornield.

Plaintiff called 911 and thredfacers arrived at his homeOfficer Herminghaus, Officer
Laney, and Officer Eissingetd. at 7-8, 13. Plaitiff alleges that Herminghaus and Laney
learned that plaintiff was suing Officer Eissingand together they “decided to frame [plaintiff

and get revenge.Id. at 7. Plaintiff contendthat Herminghaus and Landisregarded his side

the story and accepted Mr. CorngeVersion of the incident even though they knew Mr. Corniel

was lying. Id. at 7-8. Although these officers allegeé&lyew plaintiff had acted in self-defense
they arrested plaintiff and falsely charged hith two felonies for the purpose of causing
excessive bailld. at 8. Plaintiff ontends that his “5th Amendment, 8th Amendment, and 14
Amendment rights were violated by these two police officeld.’at 8. Plaintiff further contend
that Herminghaus violated his right to duegess under the Fifth and Fourteenth Amendmen
when he committed perjuryld. at 7.

. Rule 12(b)(6) Standards

To survive dismissal for failure to statelaim pursuant to Rule 12(b)(6), a complaint
must contain more than a “formulaic recitatiortlué elements of a causéaction”; it must

contain factual allegations sufficient to “raeseight to relief abovéhe speculative level.Bell

Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). “The pleaglimust contain something more|. .
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.than . . . a statement of facts that meredates a suspicion [of] a legally cognizable right of
action.” Id. (quoting 5 C. Wright & A. Miller Federal Practice and Procedu&1216, pp. 235-

236 (3d ed. 2004)). Of particular relevance héveomblyimposes a plausibility requirement.

“[A] complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to relief

that is plausible on its face.’Ashcroft v. Iqgbal129 S. Ct. 1937, 1949 (2009) (quotingombly
550 U.S. at 570). “A claim has facial plausibiM#en the plaintiff pleasifactual content that
allows the court to draw the reasonable infeegih@t the defendant is liable for the miscondugt
alleged.” Id. Where there is either the lack of a cagihle legal theory dhe lack of pleading
sufficient facts to support a cognizable legal theory, dismissgdpropriate.Balistreri v.
Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990).

In considering a motion to dismiss, the coutist accept as true the allegations of the

174

complaint in questiortiospital Bldg. Co. v. Rex Hosp. Tr425 U.S. 738, 740 (1976), construg
the pleading in the light mo&dvorable to the party opposing tim®tion, and resoky all doubts in
the pleader’s favorJenkins v. McKeither895 U.S. 411, 421eh’g denied 396 U.S. 869 (1969).

The court is mindful of platiff's pro se status. Pro ggeadings are held to a less
stringent standard thahdse drafted by lawyerddaines v. Kerner404 U.S. 519, 520-21 (1972).
Unless it is clear that no amendrhean cure its defects, a prolggant is entitled to notice and

an opportunity to amend the complaint before dismissapez v. Smitt203 F.3d 1122, 1127-28

14

(9th Cir. 2000)Noll v. Carlson 809 F.2d 1446, 1448 (9th Cir. 1987). However, although the
court must construe the pleadirgfsa pro se litigant liberallyBretz v. Kelman773 F.2d 1026,
1027 n. 1 (9th Cir. 1985), that li@rinterpretation may not suppgssential elements of a clainm
that are not pleadPena v. Gardner976 F.2d 469, 471 (9th Cir. 199ey v. Bd. of Regents o
Univ. of Alaska673 F.2d 266, 268 (9th Cir. 1982). Furthers “[tlhe court is not required to
accept legal conclusions cast ie florm of factual allegationi§those conclusions cannot
reasonably be drawn from the facts allege@légg v. Cult Awareness Netwpf8 F.3d 752,
754-55 (9th Cir. 1994). Neither need the caatept unreasonable inferences, or unwarranted
deductions of factW. Mining Council v. Wat643 F.2d 618, 624 (9th Cir. 1981).
1
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V. Discussion
Defendants argue that the fifth amended complaint, like the earlier complaints (1) fe
allege facts sufficient to establish a causaadion as required by Rul?(b)(6); (2) does not

contain a short and plain statement of the claiganst defendants, as required by Rule 8(a);

ils to

and

(3) fails to set forth the differertaims in separate paragraphsier clear headings that delineate

each claim or designate which defendants eaaimak asserted against, as required by Rule
10(b). ECF No. 97 at 2.

In the last findings and recommendations, ¢burt observed thataintiff's fourth
amended complaint’s rambling and extremely lpagagraphs made it difficult for the individus
defendants to accurately answer the complda@F No. 89 at 19. The court also noted that tl
fourth amended complaint failed to “clearlylideate which individual dendants are alleged tg
be responsible for each constitutional violatiotd” at 20. Plaintiff waslso provided detailed
instructions on how to comply with Rules 8a10. He was specificalipstructed to only
include facts necessary to condgta constitutional violationld. at 20-21seeFed. R. Civ. P.
8(a)(1)-(3). He was also admshed that he must “identify tlepecificconstitutional violations
against” each defendant. ECF No. 89 at 21.

Prior findings and recommendatioogntained similar instr@ions. Plaintiff was also
admonished as to the specific requirementsjlodl for alleging facts specific enough to
demonstrate a cause of action. ECF No. 715&t6. Earlier findings and recommendations
informed plaintiff that his “complaint fails tcomply with Rule 8 and 10, primarily because
plaintiff's complaint does not clearly allegeetbasis for plaintiff's federal claims against
defendants Eissinger and Duke.” ECF No. 50 at 15.

Notwithstanding the court’s prior admonishme plaintiff once again, in the fifth
amended complaint, fails to comply witie requirements of Rule 8 and 18eeFed. R. Civ. P.

8(a) (requiring the complaint to set forth a gkaord plain statement tie claim(s), showing

entitlement to relief and giving the defendant(&) fatice of the claim(s) against them); Fed. R.

Civ. P. 10(b) (providing that ilaintiff has more than one ata based upon separate transacti

or occurrences, the claims must be set forth pausge counts). First,ghtiff again refuses to
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separate the differefactual allegations into separate paragrdpRsaintiff alsogenerally fails to
identify the specific constitutional violation believes each defendant committed. For exam
in his section entitie “COMPLAINT AGAINST SHANNON LANEY,” in a single paragraph
spanning nearly the length of onegpaplaintiff alleges that Laney, an effort to frame plaintiff,
ignored his claim of self-defenséd. at 8. Plaintiff then allegdbat “Laney’s part in this
conspiracy was to ignore factdaeng to [plaintiff’'s] innocencewhile officer Jake Herminghau
placed [plaintiff] under arrest.” Plaintiff thesoncludes that his “5th Amendment, 8th
Amendment, and 14th Amendment rights were vealdiy these two officers.” ECF No. 92 at
Plaintiff failure to identify the specific cotigtional violation, and support his claim with
specific factual allegations, maké impossible defendants to meggfully respond to plaintiff's
complaint. SeeFed. R. Civ. P. 8(b) (requiring an answecontain in short and plain terms its
defenses to each claim asserted against it aadrarssion or denial of the allegations asserte
against it by an opposing party).

The few claims that can be discerned eithgrafaa matter of law based on the allegati
in the complaint or rest on mere conclusions thwedefore fail to satisfy the pleading standards
Twomblyandigbal. Throughout his complaint, plaintifbatends that defendants have violate
his Eighth Amendment right and alleges that defersdemduct resulted in egssive bail. As tg
defendant Eissinger, plaintifflages that Eissinger engaged‘criminal misconduct” while
investigating the Dog Bite Indent on March 18, 2010. ECF No. &23. Plaintiff claims that
Eissinger knew plaintiff had not committed a ceiffout decided to frame” him is merely a
conclusory allegation that is netipported by specific facts, whid taken as true support that

conclusion.ld. Likewise, plaintiff's @ntention that Eissinger peieded Duke to go along with

* For example, the facts section for theotPBite Incident” is comprised of a single
paragraph encompassing almost an entire pga@# No. 92 at 2. While the complaint does
provide a separate section for each nameddef#, each section is comprised of a single
lengthy paragraph containing thectual allegations for that defendant (and sometimes other
defendants) and the purported clamsserted against that defenda®ée e.gid. at 4 (section
entitled “Complaint against Charles Duke,” aining a single paragrapcomprised of factual
allegations against Duke andsEinger and concluding that theonducted violated “plaintiff's
5th Amendment, 8th Amendment, and 14th Amendment rights.”).
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his plan, “and together these paliofficers engaged in a conspirdoyframe the plaintiff’ is
conclusory and fails to state a clairhal.

Plaintiff's other allegations are similarly cdasory. He concludes that “[t]hrough the use
of this criminal misconduct the plaintiff&th, 5th, and 14th Amendment rights would be
violated.” Id. Plaintiff then alleges that Eissingetd Duke what charges should be alleged
against plaintiff, even though Eissinger knew tti@ony charges would cause excessive bail.|
Id. The fifth amended complaint alleges ttie other three defendargéngaged in similar
conduct that resulted in excesshail. ECF No. 92 at 4, 7, 8.

Plaintiff further alleges that on Mard®, 2010, Eissinger submitted a “Declaration ang
Determination” document with the local court with@laintiff being in attedance, and that this
violated plaintiff's right to due processd. at 3. He further allegebat the document failed to
state that Mr. Handley had fled from the grocetigre, falsely stated dh plaintiff punched Mr.
Handley, and that plaintifivalked away with Mr. Handley’s skdteard. Plaintiff then states that
was that excessive bail was imposédl.

While the complaint contains numerous allegiasi disputing the verdg of state chargeg
and the credibility of the wigsses the officers relied on, ttreix of his complaint seems to
center on his contention that these officers idegrplaintiff of his rights under the Eighth
Amendment which prohibits excessive beatleeECF No. 92 at 3 (“Eiseger orchestrated the
arrest of [plaintiff], and told Charles Duke whalse charges would be alleged against [plaintiff].
Eissinger knew his use of felony charges waddse excessive bail.”), 4 (“The false felony
charges were designed to cause excessive b&il(*Hemminghaus violad the plaintiff's 8th
Amendment rights when he used false felorgrghs to cause excesshail,$75,000.”), 8 (“Two
false felony charges were alleged. The felonygémivere intended to cause excessive bail that
reached $75,000.").

To the extent he is attempgj to allege a claim for vidl@n of the Eighth Amendment’s
prohibition on excessive bail, theagh fails because plaintiff hast alleged facts showing that
any of the defendant caused hid babe increased. Plaintiifjnores that under California law

courts not individual law enforcement estableduntywide bail schedules. Judges have the
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discretion to set the exact barhount in any particular cas®ant v. Sup. Ct.61 Cal.App.4th
380, 386 (1998) (stating “[t]he courts are resjigedor adopting a countywide schedule of
bail”). To hold law enforcement officers liablerfexcessive bail, in adin to establishing that
bail was excessive, plaintiff mualso demonstrate that the officer was the proximate cause ¢
bail enhancementSee Galen v. County of Los Angels/ F.3d 652, 663 (9th Cir. 2007). To
this, plaintiff must show that the officers preteshthe judge who set bail from exercising her/
independent judgmentd. Thus, the plaintiff woul have to allege factahich if true, show tha
the defendants “deliberately or recklessly mistezl[judge setting bail], and that his bail would
not have been unconstitutionally excessivefouthe officers’ misrepresentationsld. at 664.
Plaintiff has done nothing more than allege tigsinger submitted a document to the local c(
that omitted plaintiff's version of the Dog Bitedident, and that “Excessive bail resulted.” As
for Duke, Herminghaus, and Laney, plaintiff oaljeges that each defendant filed false felony
charges against him and that this somehow e$irt excessive bail. Plaintiff's conclusory
allegations are insufficient to show that defants were the proximate cause for any alleged
excessive bail.

Throughout the complaint, plaintiff also alas that each defendant violated his Fifth
Amendment right to due process. As arghgdlefendants, plaintiff cannot allege a Fifth
Amendment due process claim against defersgastthey are local police officerSee Lee v.
City of Los Angele250 F.3d 668, 687 (9th Cir. 2001) (To statedaim for violation of plaintiff's
due process rights under the Fifth Amendmeptaatiff must allegehat the defendants are
federal actors). Assuming plaintiff intendedassert a Fourteenth Amendment due process
claim, as discussed below he fails to artitufacts demonstrating that any named defendant
deprived him of due process. He also clatiha in regards to thBrick Incident, Eissinger’s
“criminal misconduct” caused him to lose a wigsdor a criminal proceeding, which violated t
Sixth Amendment. Apart from this conclusotiegation, plaintiff fails to assert specific facts
showing any such plausible claim here.

Plaintiff also references tgial protection” in regard® his allegations against

Herminghaus. Plaintiff claims & his right to equal protectiovas violated when defendant

f his
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Herminghaus accepted Mr. CornieVsrsion of the Brick Inciderdver plaintiff's version. ECF

No. 92 at 7. But “[t]o state a § 1983 claim for aitbbn of the Equal Protection Clause, a plaintiff

must show that he was treatechimanner inconsistent with othaimilarly situated, and that the

defendants acted with an intent or purposeéisoriminate against the plaintiff based upon
membership in a protected clas3hornton v. City of St. Helend25 F.3d 1158, 1166—67 (9th
Cir. 2005). Plaintiff does not athe that he was treated diffetgnbased upon membership in a

protected class. Accordinglplaintiff fails to state aequal protection claim.

The only remaining discernable claim in twmplaint appears to be a § 1983 due prog¢ess

claim predicated on alleged violations of the Feenth Amendment. Plaintiff seems to allege

that his due process rights by (1) Eissinger stilmg a “Declaration and Determination” with the

state court without plaintiff beg present; (2) Eissinger submittiligs to the state court; and (3

Herminghaus committing perjury in state court.

Under the Fourteenth Amendment to the Whiftates Constitution, no state shall deprjve

any person of life, liberty, or property withadile process of law. A litigant alleging a due
process violation must first demonstrate thaivias deprived of a libertgr property interest
protected by the Due Process Clause andghew that the procedures attendant upon the
deprivation were not constitutionally sufficierKentucky Dep’t of Corrections v. ThompsdQ0

U.S. 454, 459-60 (1989). Plaintiff does not allege éngtof the defendantgcts in relation to

his state court criminal proceedings resulted in the deprivation of a liberty or property hterest.

As pointed out in the earlier findings tasplaintiff's fourth amended complairdeeECF
No 89, plaintiff has had numeroogportunities to state a claimaéhas been unable to do so.

The court has also gone to some length to pointr@udeficiencies and what specifically need

correction. Notwithstanding thosemortunities, plaintiff's fifth amlended complaint fails to state

a claim against any of the defendants andrtsant motion to dismes must be granted.
1
1

® Indeed, plaintiff specifically alleges thatfiis case, his “testimony proved very credit
and the court dismissed the charges against” him. ECF No. 92 at 10.
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V. Leave to Amend

Plaintiff initiated this action more than foyears ago. The court has explained to him
numerous occasions the requirements under Felales of Civil Procedure 8(a) and 10(b), a
well as the pleading standards set fortAsmcroftand Twombly Plaintiff, however, has
repeatedly declined to follow the court’s detailed instructions. There simply is no reason t
believe that a seventh bite at the apple will lead different result. Accordingly, the court fing
that further amendment would be futile and hlaintiff's fith amended complaint must be
dismissed without leave to amenidoll v. Carlson 809 F.2d 1446, 1448 (9th Cir. 1987) (Whil¢
the court ordinarily would permit a pro se plaintiff to amend, leave to amend should not be
granted where amendment would be futile).

VI. Conclusion

Accordingly, it is hereby ORDERED thtte April 10, 2014 order to show cause, ECF
No. 109, is discharged; no sanctions are imposed.

Further, it is RECOMMENDED that:

1. Defendants’ motion to disss, ECF No. 97, be granted;

2. Plaintiff's fifth amended complaint besdhissed without further leave to amend; an

3. The Clerk be directed to close the case.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanth provisions of 28 U.S.C. 8§ 689(1). Within fourteen days
after being served with these findings and necendations, any part may file written objectio
with the court and serve a copi all parties. Such a document should be captioned “Objecf
to Magistrate Judge’s FindingacaRecommendations.” Failurefie objections within the
specified time may waive the rightappeal the District Court’s ordef.urner v. Duncanl158

F.3d 449, 455 (9th Cir. 1998 artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

Dated: September 15, 2014.
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